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PREFACE. 


IT  is  now  four  years  fince  the  fecond  Edi- 
tion of  the  following  Work  made  its  ap- 
pearance, and  was  received  by  the  Profeflion, 
with  the  inoft  flattering  marks  of  their  s^ro- 
bation.  In  the  courfc  of  that  period,  the  Au- 
tfaw  employed  much  time  and  attention,  in 
rendering  it  ftill  more  worthy  the  reception  it 
has  met  with.-— The  work  has  undergone  a 
thorough  revilion :  fome  paflages  that  were  e:i- 
cepcionable,  have  been  reftificdj  and  others 
that  were  doubtful,  explained. — The  references 
in  particular  have  been  carefully  examined ;  and» 
befides  correding  fuch  as  were  inaccurate,  he 
has  g^ven  the  names  of  all  the  caies  referred  to, 
from  the  different  reporters,  and  continued 
down  the  adjudications  of  the  court  to  the  end 
of  the  laft  term. 

Nor 
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PREFACE. 

Nor  is  this  all.  It  appeared  thatfeveral  new 
heads  or  titles  were  yet  wanting;  and  parti- 
cularly as  to  the  proceedings  by  original  fuare 
clau/um  fregity  and  in  replevin,  the  mode  of 
proceeding  to  trial  by  provi/b,  and  inftruftion 
for  preparing  the  Me/,  and  arranging  the  evi- 
dence at  tiiji  prius. — Thefe  he  has  added  in  the 
prefent  edition ;  together  with  a  great  variety 
of  ufeful  notes  and  obfervations. 

There  is  one  cafe  from  the  laft  number  of 
the  Term  Reports,  which  the  Author  had 
not  an  opportunity  of  introducing  in  the  body 
of  the  work ;  and  therefore  it  will  b?  pro- 
per to  infert  it  here.  —  The  plaintiff  was 
nonfuited,  and  after  taxation  of  the  cofts,  de-. 
fendant  was  ferved  with  an  allowance  of  a  writ 
of  error.— ^Notwithftanding  which,  ^fi.fa.  was 
'  levied ;  motidn  to  fet  it  afide,  and  that  the 
goods  might  be  reftored  to  the  plaintiff.— On 
Ihewing  caufe,  the  court  faid,  that  they  would  in 
no  cafe  day  proceedings,  or  fet  afidean  execution, 
on  account  of  a  writ  of  error  being  brought 
on  a  judgment  of  nonfuit,  which  evidendy  muft 
be  for  the  purpofc  of  delay  and  vexation.  Rule 
difch.  Box  V.  Bennet.    H.  Blackf.  Rep.  432. 

The 


PREFACE,  Vii 

Tic  Author  cannot  conclude  without  re- 
nirning  thanks  to  the  ProtbonotarieSy  Secondaries^ 
Mtffrs.  tVeltsj  Sherwood^  and  Evans ^  for  much 
ufefui  information  which  he  ha^  derived  from 
thetn^  and  for  the  very  liberal  manner  ia 
which  it  was  communicated. 


THE 

;9tttl)orttp  and  gurifi^biicftdtt 

OF    THE 

Cotttt  of  Commoti  i^itus, 

BY  the  Sax$M  conftitntion  there  was  only  one  BySaiMconftu 
/uperior  court  of  juftice  in  the  kingdom :  and  ««>^"  ^n'T  <*«« 
that  bad  cognizance  both  oi  civil  zvA  fpiritual^^^  ^^"^* 
caufes :  viz.  the  witUnagemot^  or  general  council, 
which  ailenibled  annually  or  oFtner,  Wherever  the 
king  kept  bis  eafter^  cbriflmas^  or  whitfuntidc^  ad 
well  to  do  private  juftice  as  to  confult  .on  publicic 
bufine6.  But  after  the  conqueft,  the  eccldiailical 
jurifdidion  was  diverted  into  another  channel;  and 
^e  conqueror,  fearing  danger  from  thefe  annual 
parliaaaents,  contrived  alfo  to  feparate  their  mi« 
kifterial  power,  as  judges,  from  their  deliberativet 
as  counfellors  to  the  crown.  He  therefore  ellablifli- 
ed  a  confiant  court  in  his  own  ball,  made  up  of  the 
ofEccrs  of  his  palace,  who  tranfa^ed  the  bufinefs, 
both  criminal  and  civile  as  well  as  matters  of  the 
revenue.  When  they  fat  in  the  hall^  they  werr 
called  a  court  criminal^  when  up  ftairs,  a  court  of 
revenue;  iht  civil  pleas  they  held  in  either  court* 
This  court  was  called  by  BtftSfon  and  other  authors, 
tuk  retiay  or  aula  regis.  BraSf.  lib,  j,  c.  7.  Tbefe 
high  officers  were  afiifted  by  certaiit^perfons  learned  ' 
in  the  laws,  who  were  called  the  k\ng*sjufiiciars  or 
jufllas^  and  by  the  greater  barons  of  parliament,  all 
of  whom  bad  a  feat  in  the  aula  regia^  and  formed  a 
kind  of  court  of  appeal,  or  rather  of  advice,  in 
matters  of  great  moment  and  difficulty,  Tbefe  in 
B  their 
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their  feveral  departments  tranfa^led  all  Cecular  bufr-' 
nefs  both  criminal  and  civil,  and  likewife  matters  of 
the  revenue  :  and  over  all  preiided  one  fpecial  ma- 
giftrate,  called  the  chitf  jujiiciary  or  capitalis  jujH* 
ciarius  totius  Anglta\  who  was  alfo  principal  mi- 
nifter  of  fiate,  the  fecond  man  in  the  kingdom,  and» 
by  virtue  of  his  office,  guardian  of  the  realm  in  th« 
king's  abfence.  And  this  officer  it  was^  ^ho  prin- 
cipally determined  all  the  vaft  variety  of  caufes  that 
arofe  in  this  extenfive  jurifdidion ;  and  from  the 
'  plenitude  of  his  power  grew  at  length .  both  ob- 

noxious to  the  people,  and  dangerous  to  the  govern- 
ment which  employed  him,  -Spelman^j  Gloffl  331^ 
2,3.  Gilb.  C.  P.  17. 
Court  of  Com-  'I'his  great  univerfal  court  being  bound  to  follow 
bdScn  infomc^^'^^.  ^»"g's  houfehold  in  all  its  progreffes  and  expe- 
place  cemiflt  ditions,  the  trial  of  common  caufes  therein  was 
..  found  very  burthenfome  to  the  fubje6^.  Wherefore 
king  ychn,  who  dreaded  alfo  the  power  of  the  juf' 
tiiiar,  very  readily  confented  to  that  article  which 
now  forms  the  eleventh  chapter  of  magna  charta^ 
and  enafls,  "  thzi  Common  Pleas  Jhall  not  follow  our 
*'  Courts  bit  Jhall  he  holden  in  fome  place  certain^* 
This  certain  place  was  eftablifhed  in  Wejlmmjler'' 
hall^  the  place  where  the  aula  regis  originally  fat, 
when  the  king  refided  in  that  city ;  and  there  it 
bath  ever  (ince  continued.  And  the  court  being 
thus  rendered  fixed  and  ftationary,  the  judges  be- 
came fo  too,  and  a  chief,  with  other  juftices  of  the 
common  pleas,  was  thereupon  appointed,  with 
jurifdifiion  to  hear  and  determine  all  pleas  of  land, 
and  injuries  merely  civil  between  fubjedt  and  fub- 
Jed:  which  critical  eftablifhmentcif  this -principal 
court  of  conrmorf  law,  at  that  particular  junfture 
^nd  that  particular  place,  gave  rife  to  the  inns  of 
court  in  its  neighbourhood;  and  thereby  coUedling 
together  the  whole  body  of  the  common  lawyers, 
enabled  the  law  itfelf  to  withftand  the  attacks  of 
the  canonifts  and  civilians,  who  laboured  to  extir- 
pate and  deftroy  it. 

The 
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The  aula  regta  being  thus  ftrippcd  of  fo  confider-  The  au'a  r,gU 
rtlcabramrh  of  its  jurifdiaion, -and  the  power  ^^  I'^^^^J^ ^1  ^\ 
thcchkfjiifiidar  being  alfo  confiderably  curbed  by  jJJlfdiciLn.' 
many  articles  in  the  great  charter^  the  authority  of 
both  began  to  decline  apace  under  the  long  and 
troublefome  reign  of  Henry  the  thirB,  And,  in  fur- 
ther purfuance  of  this  example,  the  other  feveral 
offices  of  the  chief  ju/ficiar  were  under  Edward  iht 
fifft  (who  new- modelled  the  whole  frame  of  our 
judicial  polity)   (Ubvrerted  and  broken  into  di{^in6t 
courts  of  judicature.     The  diftribution  of  common 
juftice  between  man  and  man  was  thrown  into  (6 
provident  an  order,  that  the  great  judicial  officers 
were  made  to  form  achecque  upon  each  other;  the 
ciurt  of  charuery  ifluing  all  eriginal  writs  under  the 
great  feal  to  the  other  courts ;  the  comm:n  pleas  be- 
ing allowed  to  determine  all  caufes  between  private 
fobjeds ;  the  exchequer  managing  the  king's  re- 
Tenuc  I  and  the  court  of  king^s  Itench  retaining  all 
the jiirifdi<9 ion  which  was  not  cantoned  out  td  other, 
courts,  and  particularly  the*  fu  peri  n  tend  a  nee  of  all 
the  reft  by  way  of  appeal ;  and  the  fole  cognisance 
of  pleas  of  the  crown^    or  criminal  caufes :  For 
pleas  or  fuits  are  regularly  divided  into  two  forts  ; 
fAtfj  ofthecrnvn^  which  comprehend  all  crimes  and 
mifdemefnors,  wherein  the  king  (on  behalf  of  the  ^ 

publick)  is  plaintiff;  and  common  pleas,  which  in- 
clude all  civil  afltons  depending  between  fubje£l 
and  fubjed.  The  former  of  thefe  were  the  proper 
objed  of  the  jarifdidion  of  the  court  of  king's  bench; 
the  latter  of  the  court  of  common  pleas  ;  which  is  a 
court  of  record,  and  is  ftyled  by  Sir  Edward  Coh^ 
'*  the  lock  and  key  of  the  commori  law ;"  4  Inji.  99, 
for  herein  only  can  real  aSfions^  that  is,  aSiions 
which  concern  the  right  of  freehold  or  the  realty  ^  be 
originally  brought:  and  all  other,  or  perfonal  pleas 
between  man  and  man  are  here  determined ;  though 
in  the  latter  the  king's  betich  has  alfo  a  concurrent 
authority. 

This  court  without  any  writ,  may,  upon  a  fug-  xhio  eonrt  may 
^ilion,  grant  prohibitions,  to  keep  as  well  tern-  g^antprohi- 
B2  poraP'-'^"- 
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poral  as  eccleflaftical  courts  within  their  boundl 
and  jurifdidlion,  without  any  original  or  plea  de-^ 
pending ;  for  the  common  law,  which  in  thefe  cafes 
is  a  prohibition  of  itfelf,  ftands  inOead  of  an  ori- 
ginal. ^Inji.  92.  Vaugb,  157.  I2  Co,  io8. 

Actions  are  alfo  removed  into  this  court  out  of 
inferior  courts  of  record,  by  writ  of  habeas  corpus 
cum  caufa^  or  certiorari  ^  and  out  of  inferior  courts 
not  of  record,  by  pone^  tolt,  recordari^  accedas  ad 
curiam^  or  writ  of falfe  judgment. 

In  term  time,  it  may  award  ^ habeas  corpushy  the 
common  law,  for  any  perfon  committed  for  any 
caufe  unAtx  treafan  or  felony^  and  thereupon  difcbarge 
him,  if  it  (hall  clearly  appear  by  the  return,  that 
the  commitment  was  againft  law ;  as  being  made 
by  one  who  had  no  jurifdidlion  of  the  caufe,  or  for 
a  matter  for  which,  by  law,  no  man  ought  to  be 
puniflied.  Vaugh.  154.  2  Jones  14.  And  now  it  is 
clear,  that  this  court  has  a  general  jurifdiSion  to 
grant  writs  of  habeas  corpus^  in  all  cafes,  3  IFtlf. 
172.  Wood's  Cafe.  I  And.  297.  Moor  839.  II32* 
2  Infl,  52.  tf.  I  B$ownL  3J. 

It  alfo  hath  jurlfdidion  for  the  punifiiment  of 
its  own  officers  and  minifiers,  and  all  other  per- 
fons  guilty  of  contempt  againft  the  rules  and  or- 
ders of  the  court. 

Its  jurifdidiion  isgeneraly  and  extends  throughout 
England^  and  by  ftatute  of  Glouajier^  6  Ed,  i,c.  8. 
None  /hall  have  writs  of  trefpafs  before  ju/iices^  unlefs 
hi  Jwear  by  his  faith ^  that  the  goods  taken  away  wer§ 
worth  40;, 

Lord  Coke  in  his  2  InJI,  311.  fays.  Writs  of 
trefpafs  are  here  put  but  for  an  example,  for  dcbt^ 
detinue^  covenant^  and  the  like. 

And  as  inferior  courts  which  are  not  of  record 
cannot  hold  plea  of  debt,  i^c,  or  damages,  but  un- 
der 40  i.  fo  the  fuperior  courts  that  are  of  record 
cannot  hold  plea  of  debty  &c.  or  damogts  regularly, 
unlefs  the  fame  amount  to  40  i.  or  above,  ibid.  For. 
the  wifdomof  the  common  law  uas,  that  men 
ihould  not  be  troubled  for  fuits  of  fmall  value  in 
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ihf  ting's  courts,  but  that  they  ihould  be  heard  and 
determined  in  the  county  with  fmall  charge,  and 
little  or  no  travel  or  lofs  of  tim^,  for  it  was  there 
accounted  againft  the  dignity  and  inftitutioo  of 
tliofe  high  courts  to  hold  plea  of  fniall  or  trifling 
caufcs;  otherwife  the  law  that  was  infticuted  for 
the  Qoiet  of  man,  and  for  his  defence,  might  be 
abufed  to  bis  charge,  vexation,  and  ofTcfnce.  And 
the  maxim  of  the  common  law  is,  quodflacitade 
€ateUis^  dibitisy  t^c.  qua  fummum  40  s.  attingant  vel 
ism  excedunty  Jtiundum  legem  et  cvnfuitudinem  An^Ua^ 
fini  hrevi  Regis  ptacitari  non  dibent.  Ibid.  312. 

By  43  Eli%.  c.  6,  it  is  enafled.  That  if  any  Aaiom  perfoib- 
pcrfonal  aflion  be  brought  in  any  of  her  Mjjfflys  jj^j^^*''^^^ 
iiurts  at  IVeftmlnfler  (not  being  for  any  title  or  mte-  more  than  40 1. 
^ift  eflandi^  nsr  concerning  the  freehold  or  inheritance  a©  morecoftt 
rfonyln^,  n.r  fur  an,  battny),  it  ftall  appear  to  j^^^  J:;:^^,! 
the  judges  of  the  fame  court,    and   being  fo  figni-  the  title  or  frve« 
fied  by  the  juftices  before  whom  the  fame  (hall  be  ^M  u  \n  qoeC 
tried,  that  the  debt  or  damages  to  be  recovered  ^'^^^ 
therein  (ball  not  amount  to  the  fum  of  401.  that  in 
«very  fuch  cafe  the  judges  or  juflices  before  whom 
fucb  adion  (hall  be  purfued,  (hall  not  award  the 
plaintiff  any  more  cofts  than  the  fum  of  the  debt 
or  damages  fo  recovered  (ball  amount  to,  but  lefs 
at  their  difcretion. 

If  upon  a  nonfuit  in  an  inferior  court  16  x.  is  Dfbt  lies  for  i6i, 
gjvcn  for  cofts,  by  23  H,  8.  c.  15.  debt  lies  for  it  coft*. 
in*  a  fuperior  court.     Cro.  Eli%,  96.  i  IVilf.  316. 
Mttrraj  v,   fVilfon.  Stat,  4   Jac^  I.  f.  3.   I  Leon, 
V^ca/e  24^, 

The  ftyle  of  the  court  is,  '*  Pleas  at  Weftmin-  Style  of  the 
**  fter  before  Alexander  Lord  Loughborough,  and  **>*"*• 
"  b:s  ccmpanionSy  juftices  of  our  lord  the  king  of  the 
*'  benchy  of  the  term  of  Saint  Hilary^  in  the  thirtieth 
**  year  of  the  reign  of  our  Sovereign  Lord  George 
"  the  thirds  by  the  grace  of  God  of  Great  Britain, 
•'  France,  and  Ireland,  king^  defender  of  thefaithj 

The  authority  of  this  court  in  common  cafes  is  The  tutYioriry 
fi-uadcd  on  an  original  writ  ifTuing  out  of  the  chan-  °^  ^**"  ^**«*^  " 
B  3  eery, 


6  The  autBoritp  and  3uri*&itfioii,  &c, 

foandrd  en  aa     f-^fy^  being  the  king's  mandate  for  them  to  proceed 
origin* .  to  determine  the  caufe ;  for  it  was  a  maxim  among 

the  Normans  that  there  fliouid  be  no  proceedings  in 
the  king's  court  in    common    pleas  without  the 
king's  writ ;  therefore  a  writ  always  iffucd  to  war- 
rant this  court's  proceedings. 
If  party  pri»i-  But  whcrc  the  party  is  privileged,  as  an  attorney 

)e&cdoaa*m.   or  Other  perfon  entitled  thereto^  it  may  hold  plea  on 
a  writ  of  privilege^  which  is  \\it  firji  procefs  of  the 
court  iflued  againfb  the  defendant,  to  compel  him 
to  appear,  and  make  his  defence. 
HrltftpWbybill      It  alfo  holds  plea  i;y  ^///,  which  is  in  nzXure  of  2Lpi'^ 
^galnft  Aitotnies,  z///^;,  to   the  court^  againft  any  attorney^  officer ^  or 
minijitr^  iniitled  to  privilege\  the  bill  expreffes  ei- 
ther the  grievance  or  wrong  whicii  the  plaimift 
hath  fufFered  by   the  defendant,  or  clfe  fomc  fault 
by  him  cpmmitced  againft  fome  law  or  ftatute  of 
the  realm. 
Pfer«,&c.  may        A  peer^  knight^  citizen j  or  Iw'^efs^  or  other  per- 
pli^bill.^^°"*^' ^*°"  intitled   to   privilege  of   parliament,    may  be 
fued  in  ^is  court  by  original  bill,  in  manner  as  di- 
redled  by  the  (latute  1 2  (5*  1 3  /i^.  3.  r.  3.  on  which 
a  writ  of  fummons  may  iflue,  and  in  default  of  ap-, 
pearance,  a  diflringas  may  ifiue  (o  compel   bitn 
tbereco. 
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Of  the  3LatD0  of  englanlj. 

LA  W,  in  its  moft  general  and  comprehenfive  yf]^^^  i^  i^^, 
knScy  fignifies  a  rule  of  a£lion»  prefcribed  by 
fome  fuperior  power,  which  the  inferior  is  bouiid 
to  obey.  And  the  law  of  England  in  particular, 
is  the  rule  of  aiSion  prefcribed  by  its  legiflatitre  or 
fupreme  power,  for  the  well  ordering  of  that  king- 
dom. The  law  may  be  divided  into  two  kinds; 
the  lix  nm  fcripta^  the  unwritten  or  common  law  ; 
and  the  Itxfiripia^  the  written  or  ftatute  law. 

The  Ux  nonfcripta^  or  unwritten  law,  includes  The-^^jrnM 
not  ovXy  general  cujicmi^  or  the  commmlaw^  \^\xx,!^*^«^ 
alfo  the  particular  cufioms  of  certain  parts  of  the 
kingdom  \  and  like  wife  thofe  particular  laws,  that 
are  by  cuftom  obferved  only  in  certain  courts  and 
jurifdidions ;  and  are  properly  di(lingui(hed  into 
three  kinds:  i.  Central  Cu/ioms ;  which  are  the 
uniirerfal  rule  of  the  whole  kingdom,  and  form 
the  common  law,  in  its  ftric^er  and  more  ufual  fig« 
nification.  %.  Pariicular  Cuftoms  \  which,  for  the 
moft  part,  affedt  only  the  inliabitants  of  particular 
diftrifts.  3.  Certain  particular  Laws  \  which  by 
cuftom  are  adopted  and  ufed  by  fome  particular  > 

courts,  of  pretty  general  and  extenfivcjurifoiflion. 

I.  As  to  general  cuftoms^  or  the  common  law,  pro-  General 
perly  fo  called ;  this  is  that  law,  by  which  the  pro-  «='**»»«• 
ceedings  and  determinations  in  the  king's  ordinary 
courts  of  juflice  are  guided  and  direded.  This, 
for  the  moft  part,  fettles  the  courfe  in  which  lands 
defcend  by  inheritance ;  the  manner  and  form  of 
acquiring  and  transferring  property  ;  the  folemn- 
itiesand  obligations  of  contrads;  the  rules  of  ex- 
pounding wtllsy  deeds ^  znd  a^s  0/ parliament ;  the 
refpeSive  remedies  of  civil  injuries;  thefeveral  fpe« 
cifs  of  temporal  offences,  with  the  manner  and  de« 
giee  of  punilhrnent;  and  an  infinite  number  of  mU 
nute  particulars,  which  diffufe  themfelves  as  ex- 
tenftvely  as  the  ordinary  diftribution  of  commou 
iullice  requires. 

B  4  a.  Par- 
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2.  Particular  cvjlomt^  are  tbofe  which  belong  U% 
particular  countUs^  dties^  townsj  manors^  and  lord^ 
Jhips\  and  thefc  were  very  early  indulged  with  the 
privilege  of  abiding  by  their  own  cuftoms,  in  con* 
tradiftindion  to  the  reft  of  the  nation  at.  large  i 
which  privilege  is  confirmed  to  them  by  feveral  ^s 
of  parliament,  Mag.  Cart,  9  i/.  3.  r.  9.  i  Ed.  3. 
Jl.  2.  r.  9.  14.  Ed.  3.y?.  I.  f.  I.  CjT  2  H.  4.  c.  I. 

Such  is  the  cuftom  df  gavelkind  in  Kent  and 
fome  other  parts  of  the  kingdom,  where  the  lands 
of  the  father  are  equally  divided^  at  his  death,  among 
all  his/ons ;  or  the  land  of  the  brother^  among  all 
the  brethrerty  if  he  have  no  iffue  of  his  own.  Vide  Co. 
Litt.  140.  Alfo  the  cufinm  that  prevails  in  divers 
antient  boroughs,  and  therefore  called  Borough  Eng" 
lijby  that  the  youngtft  fon  Jhall  inherit  the  ejiate^  in 
preference  to  all  his  elder  brothers.  Co.  Litt.  140.  b. 
Such  is  the  cuftom  in  other  boroughs,  that  a  tvi^ 
dow  Jhall  be  intitledfor  her  dower ^  to  all  her  hujband^s 
lands.  Co.  Litt.  1 66  \  but  at  the  common  law  (he 
is  intitled  to  one  third  part  only.  Lafily^  there  arc 
many  particular  cuftoms  within  the  city  of  London 
with  regard  to  trade^  apprentias^  widows^  or^ 
phans,  Sic.  All  thefe  are  contrary  to  the  general 
law  of  the  land,  and  are  good  only  by  fpecial  ufage; 
though  the  cuftoms  of  London  are  alfo  confirmed 
by  an  a£t  of  parliament.  8  Rep.  126.  Cro,  Car. 
347.  2fV.l^  M.  c.  8./.  3. 
Ltx  mercatoria.  To  this  may  moft  properly  be  referred  a  particu- 
lar fyftem  of  cuftoms  ufed  only  among  one  fet  of 
the  king's  fubjeSs,  called  the  crt/lom  of  merchants^ 
or  lex  mercatoria:  which,  however  different  from 
the  general  rules  of  the  common  law,  is  yet  in- 
grafted into  it,  and  made  a  part  of  it;  being  al- 
lowed, for  the  benefit  of  trade,  to  be  of  the  utmoft 
validity  in  all  commercial  tranfa£lioifs.  IVinch.  24. 

Cujloms  muft  be  reafonabie;  or  rather,  taken  ne- 
gatively, they  muft  not  be  unreafonaLle,  Which  is 
nor,  as  Sir  Edward  Coke  fays,  to  be  underftood  by 
every  unlearned  man's  reafon,  but  of  artificial  and 

Ifgql 
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h^tlriofm^  warranted  by  authority  .of  law.     Co. 
lot.  62.     &h"s  Copyh.f  33. 

CujUms  ought  to  hz  certain.  A  cuftom  that  lands  Cofloms  otr^Tit 
Jball  dtfcend  to  ibe  mtifi  worthy  of  tht  owner  $  bloody  is  <•  bcceruiA. 
void  ;  for  how  (hall  this  worth  be  determined  ?  But 
a  cuftom  to  defcend  to  the  next  of  male  bloody  cx- 
dufive  of  fimales^  is  certain,  and  therefore  good. 
I  RoL  Abr.  565.  A  cuftom  to  pay  two  pence  an 
acre  in  lieu  of  tythes,  is  good  ;  but  to  pay  foine* 
times  two  pence,  and  fometimes  three  pence,  as  the 
occupier  of  the  land  pleafes,  \%  bad,  for  its  uncer- 
tainty. Yet  a  cuftom,  to  pay  a  year's  improved 
value  for  a  fine  on  a  copyhold  eftate,  is  good  \ 
though  the  value  is  a  thing  uncertain  :  for  the  va- 
lue may  at  any  time  be  afcertained  ;  and  the  max- 
im of  law  is,  id  certum  eft^  quod  certum  reddi  potejt. 
Co.  Lit.  33,  b. 

Cuftoms,  though  eftabliflied  by  confenf,  mud  be  CuAcmimoai* 
(when  cftabJiflied)  compulfory;  and  not  left  to  the  compuifoij, 
ciprfon  of  every  man,  whether  he  will  ufc  them  or 
no.  Therefore  a  cuftom,  that  all  the  inhabitants 
fliall  be  rated  towards  the  maintenance  of  a  bridge, 
viU  be  good ;  but  a  cuftom  that  every  man  is  to 
contribute  thereunto  at  his  own  pleafure,  is  idle 
And  abfurdy  and  indeed  no  cuftom  at  all. 

/^^//jr,  cuftoms  muft  be  conffunt  with  each  Cufirm^  mtit 
other:  one  cuftom  cannot  be  fet  up  in  oppofition  becoofiftcnt. 
to  another.  For  if  htb  are  really  cuftoms^  then  both 
are  of  equal  antiquity^  and  both  eftabiijhed  by  mutual 
<9nfent:  which  to  fay  of  contradidiory  cuftoms  is 
abfurd.  Therefore,  if  one  man  prefcribes  that  by 
cuftom  he  has  a  right  to  have  windows  looking  in- 
to another's  garden  5  the  other  cannot  claim  a  right 
^y  cuftom  to  ftop  up  or  obftrucl  thofe  windows ; 
for  thefe  two  contradictory  cuftoms  cannot  be  both 
gpod,  nor  both  ftand  together.  He  ought  rather 
<o  deny  the  cxiftence  of  the  former  cuftom.  9 
^p.  58. 

The  written  laws,  or  leges  fcripta,  are  ftaiutis^  tf^et fcrl^t/e^ 
^Si^  or  edi^Sf  made  by  the  king's  majefty,  by  and  **>*t, 
wuh  the  advice  and  confeiu  of  the  lords  fpintuU 

and 
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and   temporal,    and  commons^  in  parliament  af- 
fembled.     8  Rip.  20.     And  tbey  are  either ^^»^r<7/ 
ox/piiial^  public k  or  private. 
Poblick  aa  of         A  general  cr  publick  aff^  is  an  univerfal  rule  that 
paiUment.        regards  the  whole  community  :  and  of  this  the 
courts  of  law  are  bound  to  t;ske  noixcc judicially  and 
ex  officioy    without   the  ftatute   being  particularly 
pleaded,  or  fee  forth  by  the  party  who  claims  an 
advantage  under  it. 
Special  or  prU         Special  or  private  ailss  are  rather  exceptions  than 
wie  afti,  fyics ;  being  thofe  which  only  operate  upon  parti- 

cular perfons  and  private  concerns :  and  of  thefe 
the  judges  are  not  bound  to  take  notice,  unlefs  they 
be  formally  fhewn  and  pleaded.  Thus  to  (hew  the 
diftin£\ion9  the  ftatute  i^Eliz,  c.  lo.  to  prevent 
fpiritual  perfons  from  making  leafes  for  longer  terms 
than  tv/enty-one  years,  or  three  lives,  is  a  publick 
a£l;  it  being  a  rule  prefcribed  to  the  whole  body  of 
fpiritual  perfons  in  the  nation  :  but  an  ad  to  enable 
the  bidop  of  Che/ter  to  make  a  Icafe  to  J,  B.  for 
fixty  years,  is  an  exception  to  this  rule;  it  concerns 
only  the  parties  and  the  bifliop's  fucceiTorss  and  is 
therefore  a  private  aft. 
StatDtes  are  de-  Statutes  alfo  are  either  declaratory  of  the  com - 
curatory  of  the  nion  law,  or  remedial  of  fome  defe£t  therein.  De* 
remeraV*'*'  °'  claratory,  where  the  old  cudom  of  the  kingdom  is 
aimod  fallen  into  difufe,  or  become  difputable  ;  in 
which  cafe  the  parliament  have  thought  proper,  in 
ferpeiuum  rei  teftimmium^  and  for  avoiding  all  doubts 
and  difRcuIties,  to  declare  what  the  common  law  is 
and  ever  hath  been.  Thus  the  ftatuteoftreafons, 
25  Ed,  3.  cap.  2.  doth  not  make  any  new  fpecies  of 
treafon  ;  but  only  for  the  benefit  of  the  fubjedt  de- 
clares and  enumerates  thofe  feveral  kinds  of  offence, 
which  before  were  treafon  at  the  common  law. 
Reir.edial  fta-  Remdial  ftfitutes  are  thofe  which   are   made  to 

tutei.  fupply  {wchdtfuts^  and  zhr'idgc  inch /t.pfrjluitiesy  in 

the  common  lawy  as  arife  cither  from  tne  general 
imperft^ion  of  ail  human  laws^  from  change  of  time 
and  circumftances,  from  the  miflakes  and  unad- 
.  vlfcd  determinations  of  unlearned  judges,  or  from 

any 
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offtbir  lauftt  whatfoever.  And  this  being  done, 
eiriicr  by  enlarging  the  common  law  where  it  was 
tM  narrw)  and  ctrcumfribtd^  or  by  re/training  it 
where  it  was  too  lax  znd  luxurianty  hath  occafioned 
another  fubordinate  divifion  of  remedial  ads  of 
parliament,  into  enlarging  and  nftraining  ftatutes, 
Ai  for  inftance,  clipping  the  current  coin  of  the 
kingdom  was  an  offence -not  fufficiently  guarded 
againft  by  the  common  law :  therefore  it  was 
thought  expedient,  hyftaiute  5  Elix.  c«  1 1.  to  make 
it  tigh  treafony  which  was  not  at  the  common  law ; 
fo  that  this  was  an  enlarging  ftatute.  At  common 
law  alfo  fpiritual  corporations  mighl  leafe  out  their 
eftates  for  any  term  of  years,  till  prevented  by  the 
Aatute  13  Elix.  before  mentioned :  this  was  there- 
fore a  reftraining  ftatute.  ' 

It  may  be  faid  that  part  of  the  dvil  and  canon 
law  is  alfo  a  part  of  the  laws  of  England ;  they 
bting  in  force  in  caufes  litigated  in  the  fpiritual 
courts,  and  the  courts  of  admiralty. 
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Definition  of  an  rrS  H  E  primary  objeds  of  the  law  arc  the  ejtam 
^^^^  j[     hliflmint  of  rights^    and    the  prohibition  of 

wrongs 'y  and  to  accompliih  the  redrefs  of  injuries^ 
courts  of  juftice  are  inftituted  in  every  civil  fociety, 
in  order  to  proteA  the  wiak irom  the  infults  of  the 
Jironger ;  by  expounding  an^  enforcing  thofe  lawTy 
by  which  rights  are  defined,  and  wrongs  prohibited. 
The  remedy  therefore  principally  to  be  fought  by 
application  to  thcfe  courts  of  juftice,  is  by  civil  ac- 
tion, which  is  the  form  of  a  fuit  given  by  law, 
for  the  recovery  of  that,  which  is  one's  due ;  or  tt 
is  a  /e^al  demand  of  a  man^s  right ;  and  invented  to 
pre/erw  men*s  perjons  and  properties  from  the  vio» 
ience  and  injujiici  of  others:  in  all  infiances  of  an 
injury  being  committed,  it  either  infii^s  a  purufh* 
ment  on  the  offender,  or  givtrs  a  recompence  to  the 
perfon  injured.  The  defign  of  entering  into  fo- 
ciety  being  the  protedion  of  our  perfons  and  fecu- 
rity  of  our  property,  men  in  civil  fociety  have  a 
right,  and  are  indeed  obliged  to  apply  to  the  publick 
for  rcdrefs,  when  they  arc  injured  :  for  were  they 
allowed  to  be  their  own  carvers,  or  to  make  re* 
prifals,  which  they  might  do  in  the  ftate  of  na- 
ture, fuch  permilTion  would  introduce  all  that  in- 
convenience which  the  (late  of  nature  did  endure, 
and  which  government  was  at  firft  invented  to  pre- 
vent. Hence  therefore  they  arc  obliged  to  fubmit 
to  the  publick  the  meafure  of  their  damages,  and 
to  have  recourfe  to  the  law  and  courts  of  judice, 
which  are  appointed  to  give  them  redrefs  and  cafe 
in  their  affairs ;  and  this  application  is  what  is 
called  bringing  an  aSiion, 

In  every  adiion  that  is  brought,  the  perfon  com" 
plaining  is  called  the  plaintiffs  and  the  perfon  who 
is  called  upon  to  make  futisfa^ion^  is  called  the 
difendant. 

They 
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irljf/)  ]ies  for  fome  penalty  or  puni(hment  in  the  ^**^- 

fiji'f  fuedy  be  it  corporal  or  pecuniary  i  therefore 

aJIed  adions  penal. 
Pfakr  a^iMi,  where  a  man  hath  committed  popvlv  ttOlw^ 

a  breach  of  fome  penal  ftatute ;  and  fo  called,  be« 
caufe  it  is  not  given  to  one  fpecially,  but  generally 
to  any  that  will  profecute,  as  well  for  himfelf  as  the 
king,  and  is  generally  called  a  qui  tarn  a£lion,  be- 
caufe  it  is  brought  by  a  perfon  fui  tarn  pro  domno 
^^fj  V^^  proftipfo  in  hoc  parte  Jiquitun  Dy.  95* 
Lut.  133, 

Upon  every  fiatute  made  for  the  remedy  of  any  Pirty  grierei^ 
injury,  mifchief,  or  grievance,  an  adion  lies  by  the 
party  grieved,  either  by  the  exprefs  words  of  the 
ilatute,  or  by  implication.  2  Injt,  55.  118.  10  Co. 
75.^.  And  if  the  penalty  be  exprefly  allotted  to 
the  party  grieved,  be  alone  may  fue  for  it.  2  Injl. 
a6o. 

Jf  an  z8&oxi  lies  for  an  offence  at  common  law,  Whenftatatc 
and  afterwards  a  ftatute  is  made  againft  the  fame  ^^^^  '^ 
offence,  if  the  aAion  is  brought  upon  the  ftatute, 
the  ftatute  muft  be  rehearfed }  otherwife  it  doth 
not  appear,  whether  the  afiion  be  upon  the  ftatute, 
or  at  common  law.  Lut,  1548.  So,  if  a  fiatute 
make  a  new  offence,  which  was  not  fo  by  the 
common  law,  the  ftatute  muft  be  recited,  as  in. 
wafte  againft  tenant  for  life  or  years.     Ibid. 

But  if  a  ftatute*  extend  a  remedy ,  which  was  at  Batif  iteiteni, 
GommoQ  law  in  fome  particulars,  it  need  not  be  >  reinedj, 
recited*     Dj.  83.  h.  85.  a.  b.     As  in  wafte  againft 
a  tenant  in  dower  or  guardian,  the  ftatute  need  not 
be  rehearfed  ;  for  here  was  a  prohibition  of  wafte 
againft  them  at  common  law.     Ibid*  Reg.  73. 

If  an  ad  of  parliament  be  recited  or  pleaded,  wheir  dar,  &^« 
the  day,  year^  and  place  of  making  it   muft   be  "»»""**• 
fliewn.     It  is  fufficient  that  fo  much  of  a  ftatute  is 
recited,  as  concerns  the  matter  in  queftion  ;  and 
therefore  if  it  be  faid  inter  alia  ina^itatum  fuity  it 
is  well.     Plow.  65.  a.   If  the  party  recites  fo  much  Recital  offo 
as  makes  for  him,  it  is  fufficient ;  though  he  omit  ^uch  ai  maUs 

a  provifo 
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a  provifo  or  other  daufe,  that  makes  againft  him* 
2  Cr<7.  139.  P/ow»  105,  a.  A  material  variance 
is  bad.  Lut»  140.  So  if  he  mifrecite  the  title.  2 
Salt.  609.     Aforf.  Ctf/i  62,  3. 

C/vi7  d^z0nj  are  divided  into  real^  psr/mal^  and 
mixed.  Real^  which  concern  real  property  only, 
are  fuch  whereby  the  plaintiff,  or  demandant,  claims 
title  to  any  lands  or  tenements,  rents,  commons, 
dr  other  hereditaments,  in  fee  fimple,  fee  tail,  or 
foi*  term  of  life :  but  thefe  adions  are  now  laid 
afide,  being  very  dilatory  and  expenfive;  and  a 
more  commodious  method  is  contrived  to  difpute 
the  title  of  lands,  called  an  ejedment.  Co.  Lit.  284. 
2  Inft.  40. 

Perfonal  a^iicns^  arc  account^  ajfumpfit^  covenant^ 
dihty  ajfault  and  battery^  falfe  imprifonment^  cafe  and 
trefpafu 

Mixed  aSfionSj  are  fuits  partaking  of  the  nature 
of  the  other  two,. wherein  fome  real  property  is  de- 
manded, and  s^lfo  perfonal  damages  for  a  wrong 
fuftained ;  as  for  inftance,  ejedment,  which  intitles 
the  plaintifFnot  only  to  reftitution  for  the  term  of 
years,  but  alfo  damages' for  the  wrong  :  wafte  not 
only  to  recover  the  land  wafted,  but  alfo  treble  da- 
mages, which  is  a  perfonal  recompcnfe :  and  under 
thefe  three  heads  may  every  fpccies  of  remedy,  bjr  ^ 
fuit  or  action,  be  comprized. 

Account  lies  againft  the  bailiff"  ot  receiver  to  % 
lord,  or  others,  who  by  reafon  of  their  offices  and 
bufinefTes  are  to  render  accompt,  but  refufe  to  da 
it;  and  byS/df,  4i^;2H.  f.  16.  **  It  may  be  brought 
*•  againft  the  executors  and  adminiftrators  of  every 
«'  guardian,  bailiff',  and  receiver,  and  byone  joint- 
**  tenant,  tenant  in  common,  his  executors,  l^c^ 
*'  againft  the  other  as  bailiff'  for  receiving  more 
«*  than  his  (hare,  their  executors,  fsft*."  but  the 
more  ready  way  is  now  to  file  a  bill  in  equity. 

AJfumpfit  is  an  a£tion  founded  upon  a  contraff^ 
either  expreffed  or  implied, 

JJJumffit  in  law,  is  a  naked  contrad ;  or  a  vo- 
luntary promife  by  word  of  mouthy  by  which  a  man 

'     aiTumes 


afiuoes  and  takes  upon  him  to  perform,  and  paj 
vif  thing  toanotber.  This  term  comprehends  any 
rerbil  promife  ;  and  is  varioufly  exprefled  by  the 
civilians,  according  to  the  nature  of  the  promife ; 
foiDctimes  by  paSfum ;  fometimes  by  promt Jioj  pM" 
dtahf  or  anftitutum. 

A  promife  is  in  the  nature  of  a  verbal  covenant,  PnmUe,  what, 
and  wants  nothing  but  the  folemnlty  of  writing  and 
fealing  to  make  ic  abfolutely  the  fame.     If  there- 
fore it  be  to  do  any  explicit  adt,  it  is  an  exprefs  con^ 
tra£iy  as  much  as  any  covenant ;  and  the  breach  of 
ic  is  an  equal  injury^     The  remedy  is  an  aSiion  upon 
the  cafe^  for  what  is  called  an  ojpimpfit  or  under^ 
/tfi/ff^  of  the  defendant ;  the  failure  of  performing 
which  is  the  wrong  or  injury  done  to  the  plaintift*, 
the  damages  whereof  a  jury  are  to  eftimate  and 
fettle.     As  if  a  builder  promifes,  undertakes,  or 
aiTumes  to  if,  that  he  will  build  and  cover  his  houfe 
with'm  a  time  limited,  and  fails  to  do  it ;  A.  has  an 
aflion  againft  the  builder  for  this  breach  of  hia 
exprefs  promife^  undertakings  or  ojfumpfit ;  and  ihalt 
recover  a  pecuniary  fatisfa^f  ion  for  the  injury  j'ujiainii 
by  fuch  delay.     So  alfo  if  a  debt  by  fimple  con* 
trad  be  due,  if  the  debtor  promifes  to  pay  it  and 
does  not,  this  breach  of  promife  intitles  the  credi- 
tor to  his  adion  on  the  cafe^  inftead  of  being  driven 
10  an  adion  of  debt.  4  Rep.  92. 

Some  agreements  indeed,  though  never  fo  ex« 
prefsly  made,  are  deemed  of  fo  important  a  nature, 
that  they  ought  not  to  reft  in  verbal  promife  only, 
urhich  cannot  be  proved  but  by  the  memory  of  wit- 
nefles.  To  prevent  which,  the  ftatute  of  frauds  and 
perjuries,  29'Car.  2.  r.  3.  enads,  that  in  the  five  Sut.  of  fraods* 
following  cafes  no  verbal  promife  fhall  be  fuflicient 
to  ground  an  a£lion  upon,  but  at  the  leaft  fome  note 
or  memorandum  of  it  (hall  be  made  in  writings  and 
fynedhy  the  party  to  be  charged  therewith:  i. 
IVhtre  an  executor  or  adminijlrator  promfes  to  anfwer 
damages  out  of  his  own  efiate.  2.  Where  a  man  un* 
diTtakes  to  anfwer  for  the  debt  ^  default^  or  mtfcarriagi 
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$/  another.  3.  If^ire  any  agreement  is  made^  ttpM 
tonfideration  of  marriage .  4.  Where  any  contra^  or 
fate  is  made  of  lands,  tenements^  or  hereditamen/Sy  or 
any  interefl  therdn.  5.  And,  l^Ji^Jy  vuhere  there  is 
any  agreement  that  is  not  to  be  performed  within  a 
year  from  tht  making  thereof^  In  all  thcfc  cafes  a 
mere  verbal  affumpfit  is  void. 

AflTumpfiC  lies  in  many  cafes  where  debtlies^  and 
in  many  where  debt  doth  not  lie*  a  Burr.  1005* 
Impica coiu  Implied  conira^isy  are  fuch  as  do  not  arife  from 

tt*a8»  the  exprcfs  determination  of  any  court,  or  the  po- 

fitive  d^re<Sbion  of  any  ftacute ;  but  from  natural 
reafon,  and  the  juft  conftrudion  of  law :  which 
extends  to  all  prefumpttve  undertakings  or  ajfumpjits  ^ 
which,  though  never  perhaps  adually  made,  yet 
conftantly  arife  upon  this  general  implication  and 
«  intendment  of  the  courts  of  judicature^  that  every 

man  hath  engaged  to  perform  what  his  duty  or  jujiice 
requires.  Thus,  if  I  employ  a  perfon  to  tranfaft 
any  bufinefs  for  me,  or  perform  any  work,  the  law 
implies  that  I  undertook,  or  afiumed  to  pay  him  fo 
much  as  his  labour  deferved.  And  if  I  negledi  to 
make  him  amends,  he  has  a  remedy  for  this  injury 
by  bringing  his  action  on  the  cafe  upon  this  implied 
affumpfit ;  wherein  he  is  at  liberty  to  fugged,  that 
I  promifed  to  pay  him  fo  much  as  he  reafonably  de» 
ferved,  and  then  to  aver  that  his  trouble  was  really 
worth  fitch  a  particular  fum,  which  the  defendant 
has  omitted  to  pay.  But  this  valuation  of  his 
trouble  is  fubmittcd  to  the  determination  of  a  jury  * 
who  will  ailefs  fuch  a  fum  in  damages  as  they  think 
he  really  merited.  This  is  called  2s\  affumpfu,  on  a 
quantum  meruit.  There  is  alfo  an  implied  affumpfit^ 
or  a  quantum  valebat,  which  is  very  fimilar  to  the 
former ;  being  only  where  one  takes  up  goods  or 
wares  of  a  tradefman,  without  exprefsly  agreeing 
for  the  price.  There  the  law  concludes,  that  both 
parties  did  intentionally  agree,  that  the  real  value 
of  the  goods  (hould  be  paid  ;  and  an  a<%ion  on  the 
cafe  may  be  brought  accordingly^  if  the  vendee  re- 
fufes  to  pay  that  value* 

Another 
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Aooiber  fpecies  of  iv^lied  affumppt  is,  when  one  Anotiitr  ipecie* 
ksliad  aod  rei^eived  money  belooging  to  another,  «^  «"pJ»«<*  *f- 
vfciM>at  any  valuable  confiderition  given  on  the  re-  ^^^ 
ceifcr's  part :  for  the  law  conftrues  this  to  be  mo-* 
oej  had  and  received  for  the  ufe  of  the  owner  only; 
tad  implieij  that  the  pgrfon  fo  receiving  promifed  and 
wderitok  to  iucmnt  for  it  to  the  true  proprietor,    A  nd, 
if  he  M9JuJify  detains  it^  an  a^ion  en  the  cafe  lies 
againft  him  for  the  breach  offuch  implied  promfe  and 
trndertehng ;  and  he  will  be  made  to  repair  the  owner 
in  damages^  equivalent  to  what  he  has  detained  in 
fuch  ffisUtion  of  his  prcmife^     This  is  applicable  to 
alizu}ft  every  cafe  where  the  defendant  has  received    ' 
money,  which  ex  aquo  et  bono  be  ought  to  refund. 
iBwrr.  1005. 

It  alfo  lies  for  money  paid  by  miftake,  or  on  a  Lies  for  wrney 
confideration  which  happens  to  fail,  or  through  im-  P***^  ^^  miftakc. 
pofition,  extortion,  or  oppreflion  $  or  where  undue 
adrantage  \%  taken  of  the  plaintiff's  (ituation. 
3  Burr.  10 1 2.  For  money  laid  out  and  expended 
for  the  ufe  of  another,  the  law  implying  a  pro- 
mife  of  repayment,  and  upon  an  account  dated. 
Cortb.  466. 

Covenant  lies  where  a  man  covenants  with  an-  CotenaAU 
f»her,  by  deed,  to  do  fomething,  and  does  it  not» 
Fitz.  N.  B.  145.     And  it  lies  upon  a  covenant  in 
any  deed  indented,  or  poll,     i  Roll,  517.  /•  40. 

But  does  not  lie  upon  an  agreement  without 
deed  I  but  an  adion  on  the  cafe.     F.  N.  B.  145. 

It  lies  not  on  a  leafe  made  by  the  committee  of 
alunatick,  for  he  cannot  make  a -leafe  at  law. 
Kntpe  V   Palm:ry  %  Wilf  130. 

If  a  man  covenants  with  B.  to  do  a  perlbnal  Bj  aa  ezecaror* 
thing,  and  dies ;  his  executor  or  adminiftraior  ihall 
have  covenant  upon  it.     F.  N.  B.  145. 

So  where  the  covenant  relates  to  the  inheritance.  Heir, 
the  heir  may  have  an  action  upon  it.     i  Roll,  520. 

So  by  the  common  law,  upon  a  covenant  in  law,  Affignce. 
the  affignce  of  the  eftate  fball  have  an  a£tion.    Dj, 
^57*  5  Co.  17.  a.  Mo,  419.  4  Co,  80*  *. 
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If  a  man  covenants  with  B.  and  dies,  aA  a£)ion 
lies  againft  his  executor  or  adminiftrator  upon  it/ 
though  he  be  not  named  in  the  cqyenant.  i  R§/L 
519.  /.  35.  40.  Cr^.  Eliz.  553.  So  in  all  cafes^ 
an  executor  is  bound  by  a  covenant,  if  it  does  not 
determine  by  the  death  of  the  covenanter,  a  M^d^ 
269.  I  Roll.  519.  /•  33*  So  if  he  covenants  for 
him  and  his  affigns;  for  an  executor  or  adminifirator 
is  an  afljgnoc.  AIo,  44.  But  it  does  not  lie  if  a 
covenant  be  for  a  perfonal  ad  of  the  teftator,  if  the 
breach  be  not  in  his  lifetime. 

If  be  covenants  for  him  and  his  heirs,  covenant 
lies  againft  the  heir.     Lut.  287. 

If  a  man  covenants  to  do  a  thing,  which  has 
exigence  at  the  time  of  the  demife,  and  relates  to. 
it ;  the  covenant  runs  with  the  land,  and  binds  the 
afBgnee,  though  he  be  not  named :  as,  if  he  co* 
venants  to  pay  the  rent  referved,  to  repair  the 
houfe  demifed»  ^5  Co.  i6.  b*'  24.  h.  Cro.  Elix.  457* 
552.  1  Roll.  521.  /.  37. 

Covenant  from  leflce  of  tithes  for  himfclf  or 
affigns,  not  to  let  the  farmers  have  the  tithes,  runs 
with  the  tithes  and  binds  the  affignee.  Balh  v« 
Wells,  3  mif.  25. 

If  leflee  covenants  to  pull  down  old  houfes,  and 
build  new  on  the  ground  in  feven  years,  and  does 
not,  but  after  feven  years  affigns  \  affignee  is  not 
liable,  for  the  covenant  does  not  run  with  the  land. 
St.  Saviour's  V.  Smitbj  3  Burr.  1271.  For  it  was 
broken  before  the  affignment.     i  Sali.  199. 

Deht  lies  on  an  obligation,  or  any  other  deed  oc 
fpecialty  on  a  judgment,  within  or  after  the  year 
after  recovery.     43  Ed.  3.  2.  S. 

So  in  C.  B.  upon  a  judgment  \nfcire  facias  upon 
a  recognizance  in  B.  R.     Dj.  306.  a.  in  marg. 

So  in  B.  R.  upon  a  judgment  in  C.  B.  removed 
thither  by  error,     i  Sid.  236« 

So  it  lies  there  upon  a  judgment  there  after  error 
brought  in  the  exchequer,  i  Sid.  236.  Lut.  602. 
1  Lev.  153.    Ray.  loo.    Or  after  error  depending 

in 
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iBftrikmakti  for  only  the  tranrcript  of  the  record, 
if  JciDOved.     J  Siii,  236* 

But  it  does  not  lie  on  a  judgment  after  execution  Bot  doet  not  lie 
M  by  iiegitj  or  otherwife,  for  be  has  chofen  ano-  ^^  degic  oc 
ibet  mnedj.     1  &0IL  601 .     Nor  after  defendant  "•  ^  ^*^ 
taken  on  ca./a,  and  difcbarged  by  plaintiff's  con- 
feot.    4  Bmrr,  2482.  Figers  ▼.  AUricb. 

Debt  lies  upon  every  exprels  conlrad  to  pay  auetoocoiitna. 
fun  certain ;  as  if  a  man  covenants  or  grants  to 
pay.    I  Lu.  208. 

So  though  there  be  only  an  implied  contrad: 
as  if  a  man  be  found  in  arrear  upon  account,  i 
tM.  598.  L  47. 

So  againft  a  (heriff' for  money  levied  by  him  Soapitaiia 
upon  a  fgrt  facias ;  for  the  law  creates  a  contraA  AuiS. 
for  his  paying;  i  R0U.  598.  L  lo.  though  the  writ 
be  not  returned.     Ihid.  L  15. 

Debt  will  lie  on  a  foreign  jndgment,  and  the  Fore^c"  j"^ 
plaiotifFiieed  not  (hew  the  ground  of  the  judgment,  incat* 
If  he  conclude  praut  patit  ptr  recordum^  that  is  to 
he  rejeded  as  furplufage,  and  the  defendant  can* 
oot  plead  nmt  tiet  riC9rd.  DougL  f  •  Wherever 
ndMiatms  ajjumpfit  can  be  maintained,  debt  will 
lie.    lUd. 

It  lies  for  a  penalty  given  by  an  ad  of  parlia-  Peoaltj,  Ac, 
i&ent,  for  the  penalty  of  a  by*law,  though  it  is 
not  &id  by  what  afiion  it  (hall  be  recovered,  i 
SM.  509.  /.  25.  So  for  a  tumim  poena.  1  Lev. 
no.  For  a  pain  or  amercement  in  a  court  baron, 
a  ioMoed.  66.  I  Leo.  203.  So  for  a  fine  upon  an 
adfflituoce  to  a  copyhold,  i  Sid^  58.  2  Mad.  230.' 
3  AM.  340.  Hard*  487.  So  for  fees  given  by  a 
flatote  to  a  (heriiF.    M:  853.    I  Salk,  209. 

But  it  does  not  lie  on  a  bill  of  exchange  againft  Not  oa  t  biU  of 
ibe  acceptor.    Hard.  485.     Nor  on  a  promiflbry  «««k*»««  « 
note.    S/r.68o.  "^*^ 

In  debt  for  goods  fold  and  delivered,  the  plain*  For  goodi  foM 
tiff  declared  that  the  defendant  at  Wtftmnfttr^  ia  bow  to  decUrg. 
the  county  of  ASddUfex^  was  indebted  to  him  in  a 
omain  fum  for  goods  fold  and  delivered,  without 
Pledging  an  eiprefs  contrail  and  plac^  where  fuch 
C  2  contraA 
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cbntra£l  was  made;  upon  fpecial  demurrer  for  thefr 
caufes,  the  court  held  the  contrad  and  venue  well 
laid.  Emery  v.  Fitly  Trin,  27  Gi0.  3.  B.  R, 
May  recover  left  it  IS  deterQiined  that  the  plaintiff  may  recover  » 
lefs  fum  tbaa  demanded,  provided  he  remits  00  the 
roll  the  refidue*     i  Lord  Ray.  81 6* 

JJ/ault  lies  where  there  is  an  attempt  or  ofier 
to  beat  another  without  touching  him  f  as  if  one 
lifts  up  his  cane  or  bis  fift  in  a  threatening  manner 
at  another;  or  firikes  at  him,  but  mifles  him.  Fincby 
202.  Battery  is  the  unhwful  beating  of  another. 
The  leaft  touching  of  another  perfon  wilfully,  or 
in  anger,  is  a  battery;  for  the  law  cannot  draw 
the  line  between  different  degrees  of  violence,  amd 
therefore  totally  prohibits  the  firft  and  lowed  ftage 
of  it ;  every  man's^  perfon  being  facred,  and  no 
other  having  a  right  to  meddle  with  it  in  any  the 
(lighteft  manner.  6  Mod,  ly^*  I49-  /^ff^  256. 
If  the  plaintiff*  declares  for  an  afiault  and  battery^ 
be  may  recover  for  the  afiault  only,  though  the  de* 
claraion  cannot  be  fingly  for  the  afTault.  Kitcb^ 
38.  a.  In  this  adlion  there  are  no  more  cofts  than 
damages,  if  under  40  s.  unlefs  the  judge  certifies  the 
battery  proved.-    22  &f  23  Car.  2.  f,  149. 

Jffauli  zxA  falft  imprifonmmU  This  adion  lies 
for  every  confinement  of  the  perfon  without  fuffi* 
cient  authority,  and  is  commonly  joined  to  an  afr 
fault  and  battery ;  for  every  imprifonment  includes 
a  battery,  and  every  battery  an  afiault.  %Inft.  598. 
And  to  conftitute  the  injury,  there  are  two  points 
requifite  :  i.  The  detention  of  tbg  perfon  \  and,  2. 
The  unlawfulmfs  of  fuch  dettntlon.     Ibid,  46. 

Cafe.  This  a^ion  lies  in  a  great  variety  of  in«. 
fiances,  viz.  For  affeding  a  man's  reputation  or 
good  name,  by  malicious,  fcandalous,  and  flan- 
derous  words,  tending  to  his  damage  and  deroga- 
tion". On  an  affumpjh  or  undertaking,  where,  by' 
any  unwholfome  pra^ices  of  another,  a  man  fuftains 
any  apparent  damage  in  his  vigour  or  coniUtution  ; 
as  by  felling  him  bad  provifions  or  wines  ^,  by  the 
exercife  of  a  noifome  trade  which  iiifcdU  the  air  in 
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Visad^bourfaood;  or  hy  the  aegUSt  or  unfkilful 
ouugeinent  of  his  phyfician,  furgeoo,  or  apothe* 
07*.    For  it  hath  been  folemnly  refolved  that  ^  JiHm.6.]S« 
auk  praxis  is  a  great  mifdemeanor  and  oiFence  at 
coanBioD  law,  whether  it  be  for  curiofity  or  by 
negled;  becaufe  it  breaks  the  truft  which  the  party 
bad  placed  in  his  phyfician,  and  tends  to  the  pa- 
tient's deftrudion.  Againft  carriers  and  others  upon 
the  caftom  of  EngUnd^ :  innkeeper  for  goods  ftolen  ^  10  Anii.c.T4« 
in  his  houfe  while  he  is  a  gueft^.     For  deceits  in  «  Moor.  177. 
contrads,  bargains,   and  Tales' ;  for  negligence  ;  f  Danv.  173. 
keeping  a  dbg  accuftomed  to  bite  (heeps ;  takings  1  Vcat.  190. 
or  enticing  away  my  fervant  or  apprentice,  whereby 

1  lofe  his  fcrvice** ;  difturbance  in  the  ufe  of  a  feat  \  ^^'  '^7' 
in  the  church^ ;  for  injuries  done  in  commons^  ;  k  stjicS'esV 
for  malicious  profecutions,  confpiracy,  efcape,  and 

rcfcous^ }  for  flopping  up  a  water-courfe  or  way ;  *  "  S*Ik.  15, 
breaking  down  a  party  wall ;  flopping  of  ancient 
lightf,  and   for  any  private  nuifance  to  a  mau*s  ^^  ^^^   .. 
walls,  iigbr,  dr  air " ;  againft  flierifls  for  default  in     I  lUpl  54!' 
executing  writs" ;  for  diflurbing  a  paribo  in  taking  "  i  Cro.  477. 
his  tithes,  &^.  2  Oa.  478. 

TrwiT  is  a  fpecial  adion  on  the  cafe,  which  one  Trover. 
man  hath  againft  another,  who  hath  in  his  poflef- 
fion  any  of  his  goods  by  delivery,  finding,  or  other- 
wife;  and  fells  or  makes  ufe  of  them  without  his 
confcnt,  or  refufes  to  deliver  them  on  demand ;  and 
it  ii  to  recover  damages  to  the  value  of  the  goods. 

2  LilL  Abr.  6i8«     It  lies  for  goods  tortioufly  feized 

by  officers  of  revenue*  3  Atk.  146.  This  de-  DecUritioa* 
claration  ought  to  fliew  the  property  in  the  plain- 
tiff, yet  if  it  fays  that  the  plaintiiF  was  pofTefTed^ 
omitting  ut  de  bonis  fuis  propriisy  it  is  good.  M§» 
691.  Hardr.  11  j.  If  it  fays  that  the  teftator  was 
poflcfled^  and  inade  the  plaintiff  executor;  it  is 
fufficient,  without  faying,  that  he  was  poiTefled* 
I«f.  214.  2  Cro,  129.  So  the  declaration  rnuft 
cxpreis  the  goods  demanded  with  convenient  cer- 
tainty; but  it  is  fufficient  if  there  be  certainty 
tnougb  to  defcribe  the  thing  to  common  under- 
fl^^nfiuig.  Sbs,  144.  It  ought  to  alledge  a  con^' 
C  3  verfan^ 


verjoftj  as  alfo  the  time  and  place  of  the  eonv&fiaft ; 
for  it  is  traverfable.  Cro.  EHz,  97,  8.  78.  i 
BrownL  8.  The  defendant  may  plead  not  guihj 
or  a  releafe^  Not  guilty  infra  fex  ann9s^  Lut,  99. 
He  cannot  juftify  detaining  goods  till  money  laid 
out  on  them  is  paid.  But  it  may  be  deduAed  ia 
the  damages.     5/r,  657, 

DfttimiCf  Detinue  lies  for  the  recovery  of  goods  in  fpecie, 

and  alfo  damage  for  the  detainer;  and  it  lies  againft 
a  perfon  who  has  them  either  by  delivery  or  find* 
ing.  But  as  the  defendant  in  this  adion  may  wage 
his  law,  trover  is  the  a£tion  in  more  common  tife. 

Trefpafti  Trefpafi  lies  for  an  injury  done  by  one  private 

man  to  another ;  as  entering  on  another  man's 
ground  without  a  lawful  authority,  and  doing  fome 
damage  however  inconfiderable  to  his  real  property. 
For  the  right  of  meum  and  tuum^  or  property  in 
lands,  being  once  eftablifbed,  it  follows  as  a  ne- 
ceflary  confequence  that  this  right  muft  be  exclu- 
five  ;  that  is,  that  the  owner  may  retain  to  himfelf 
the  fole  ufe  and  occupation  of  his  foil ;  and  every 
entry  therefore  thereoni  without  the  owner's  leave, 
and  efpecially  if  contrary  to  his  exprefs  order^  is  a 
trefpafs  or  tranfgreffion.  The  party  muft  have 
property  in  the  foil,  and  aflual  pofleffion  by  entry, 
to  be  able  to  maintain  it ;  or,  at  leaft,  it  is  requi- 
flte  that  the  party  have  a  ieafe  6nd poffejjim  of  the 
vejiure  and  turhage  of  the  land.  Afoor,  456.  I  fnfi, 
57.  2  Roll.  Mr.  572.  2LilL  Mr.  596.  2  Roll. 
Abr.  545. 

feifoiiil  pro-         The  perfon  in  whom  the  general  property  in  a 

P«^»  pcrfonal  chattel  is,  may  maintain  an  afiion  of  tref- 

pafs for  the  taking  or  injuring  thereof  by  a  firanger, 
although  he  has  never  been  in  the  aSlual  pojftjfion  of  it: 
For  a  general  property  does  always  draw  to  it  a 
pofleffion  in  law  ;  which  pofleffion  is,  in  the  cafe 
of  a  perfonal  chattel,  by  reaibn  of  the  tranfitorinefs 
of  its  nature,  fufficient  to  found  an  adion  of  tref- 
pafs upon.  Bro.  Tref,  303.  pU  346.  Latch.  214. 
2£uljir.  268. 

Only 


(My  die  perfon  who  has  the  pofleffion  in  h€t  of  Rcil  ptopcrty. 

Aeical  property  to  which  an  injury  has  been  done, 

cn  fflaimain  an  aAion  of  trefpafs  for  the  injury  : 

Becaufe  the  gift  of  an  adion  of  trefpafs,  for  an  in- 

jorj  to  cither  real  or  perfonal  property,  is  the  be- 

iog  difiurbed  in  the  pofleffion  of  the  property.  And 

the  ha?ing  a  general  property,  does  not  in  the  cafe 

of  tea]  property,  as  it  does  in  the  cifc  of  perfonal, 

inw  to  it  a  pofleffion  in  fad.     Br$,  Tr.  pL  38. 

^  303.  fL  346.  3  Liv.  209.  Latch.  263.  2  Bulft. 

268.    Aod  there  rouft  not  only  be  a  pofleffion  of 

feal  property,  to  which  an  injury  has  been  done; 

hit  it  muft  be  a  lawful  one.     For  an  intruder  into 

land  docs  not  gain  by  the  intrufion  fuch  a  poflef* 

fion  as  will  enable  him  to  maintain  an  adion  for 

a  trefpafr  thereupon  committed.  2  Lev.  147.  Fkwd. 

546.    4  Li§H.  184. 

Every  one  of  the  parties  to  a  trefpafs  is  liable 
ID  an  aoion ;  for  there  can  be  no  acceflfary  to  a 
liefpa&.     I  Lev.  124.    Br$^  title  Tnfp.  113. 

An  aflion  it  is  fatd  does  not  lie  before  a  caule  of 
a&ion  accrued,  but  if  the  caufe  of  adion  accrued 
before  the  bill  filed  it  is  good,  though  the  writ  4f- 
Ibed  before.  Cawpif^s  Kep.  454.  2  Burr.  960. 
But  this  means  where  a  copy  of  procefs  is  ferved. 
A  man  caonot  join  foreral,  and  dAiuSt  caufes  of 
adioo  in  the  fame  count.    Cam.  Dig.  io8. 

In  perfonal  anions,  if  two  caufes  of  adlion  are 
of  die  fame  nature,  they  may  be  put  in  one  aflion. 
fb.  D.  U  8.  c.  26.  /.  I,  2. 

Whenever  the  fame  procefs  and  judgment  are  in 
tmo  countt  they  may  be  joined,  other  wife  they  can- 
not. 2  IVUfm  321.  Debt  on  z  judgment  and  a  mu- 
tuatms  may  be  joined ;  fo  may  debt  on  a  Semi  and  a 
MiiiiMfar,  although  there  be  difierent  pleas  required, 
becaufe  there  is  the  fame  procefs  and  judgment. 
1  fUtf.  248. .  Debt  and  detinue  may  be  joined. 
£r§,  pL  97*  Debt  upon  an  amercement  and  a 
wuauatus  may  be  joined,  i  fHif.  248.  The  duke 
of  Bedford  V.  Akeck.  Cafe  for  a  misfcafance  and 
negligence  againft  a  common  carrier  may  he  joined 
with  trover.  Dicifin  v.  aiften^  2  ff^iif^  319. 
C4 
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S  the  law  grants  redrefs  for  all  injuries,  and 

gives  a  remedy  for  every  kind  of  righr,  fo  it 

IS  open  to  all  kinds  of  perfons,  and  none  are  ex- 
cluded from  bringing  an  a£^ion,  except  on  account 
of  their  crlrrus^  or  their  country  \  as  men  attainted  of  ^ 
ireafon  ov  felony^  per  fans  outlawed  or  excommunicatid^ 
ionviSf  in  pramunire^  alien  enemies  profejfed  in  cr-^ 
ders  of  the  papal  religio ft y  zs  friar s^  monks j  &€•  (un- 
lefs  they  have  attained  a  pardon),  infants^  fenu 
ettVeris  (unlefs  by  fpecial  cuftom),  or  perfons  not 
in  rerum  natura ;  but  executors  or  perfons  outlawed 
have  a  right  to  fue  in  right  of  their  teftator  or  in- 
teftate.  i  Inji,  128.  In  life,  liberty,  and  efiate, 
every  one  (who  has  not  forfeited  them)  has  a  pro* 
petty  and  right;  and  if  they  are  violated,  the  law 
gives  an  a£lion  to  redrefs  the  wrong,  and  punifii 
the  wrong  doer,     Vaug.  337. 

But  care  muft  be  taken  how  fuch  aAions  are 
brought,  as  if  an  infant  is  plaintiff,  he  muft  fue  by 
his  next  friend  or  guardian  (RolLAbr.  287),  unlefs 
he  fue  with  others  as  executor,  ami  then  he  mdy 
fue  by  attorney,  for  a)l  of  them  together  reprefent 
the  teftator.  Ibid.  288.  If  an  infant  is  fued,  he 
muft  appear  by  a  guardian ;  if  not,  the  plaintiff  may 
move  the  court  to  have  one  appointed,  2  Infl^  26* 
Married  woman,  jf  ^^  idcot  fue  or  be  fued,  he  muft  do  it  in  per. 
fon.  A  married  woman  muft  fue  with  her  huft)and, 
and  in  all  cafes  where  they  are  both  fued  (although 
the  hufband  may  anfwer.  alone),  yet  the  wife  fliall 
never  be  forced  to  anfwer  without  her  huft>and 
(except  (he  be  a  fole  merchant,  /.  /•  when  (be  carries 
on  a  fole  and  fep'arate  trade,  which  is  by  the  cuftom 
oi  London  oTi\y).  10  Mod.  (}.  ijnft.  135.  Where- 
ever  the  fuit  will  furvive  to  the  wife  (he  muft  join 
in  the  a£lion.  i  fyHf.  224.  Dunjlan  &  ux.  v. 
Burwill  and  others.  Or  where  the  debt  is  due  to 
9  the 
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ihtfimi  dnm  foia^  both  muft  join.  Moor^./^%%. 
If  bron  is  pouefied  of  tithes  in  right  of  the  fime^ 
iktf  wuft  join  in  debt  for  not  fitting  them  forth^ 
ieatife  the /#w^  is  the  proprietor.  Cro.Eliz  608 • 
613.  If  the  adion  is  brought  fcrtht  lahoui  of  the 
uifemhf^  (he  may  join  in  the  aSion.  2  ^id,  128. 
£>«.  fac.  77*  But  declaration  muft  (late  it  to  be 
done  by  the  wife.  2  Witf.  424.  The  dippers  at 
Tuwbridgi  Wilh  ^\  joined-  wich  their  hdbanda, 
aod  held  welK   %  Wtif.  414.     Welltr  and  others  v. 

ExecQtorSy  when  they  bring  an  a(3ion»  muft  all  Extcotoit. 
he  named  ;  but  when  an  adion  is  brought  againft 
theiDy  it  muft  be  only  againft  fuch  of  them  as  do 
adminiftcr.  i  RaU.  Abr.  924.  Carth.  124.  If 
there  are  two  executors,  one  under  age,  and  the 
other  proves  the  will,  an^  hath  adminiftration  du* 
roMU  minou^  bfc.  he  may  fue  folely.  But  where 
both  are  of  full  age,  though  the  v/ill  be  proved  by 
one  ooiy,  the  adion  muft  be  brought  in  both  their 
Dames.  2  Lsv.  240.  Colborm  v.  bright,  2  Jon^ 
119.     Rajm.  198. 

Alfo,  if  two  men  have  lands  and  goods  together  Jointtevanta* 
in  joint  tenancy,  and  be  wronged  in  them,  they 
muft  fue  jointly.  Co.  Litt.  180.  Tenants  in  com*  Teaanttmcoaiv 
mon  ought  to  join  in  anions  perfonal,  but  notnon. 
real ;  and  in  affize  and  flander  of  title,  they  ought 
to  fever.  Divers  perfons  may  have  an  adion  of 
trefpafs  jointly  for  goods  taken  or  the  like ;  but  of 
batfery,  or  fuch  like  perfonal  trefpafs,  the  adion  ought 
to  be  (ingle ;  if  one  trefpafs  be  done  by  divers,  the 
plaintiiF  may  make  it  joint,  or  fcveral,  as  he  pleafes; 
and  yet  two  that  join  in  a  trefpafs,  do  fo  make  one 
trefpalTcr,  (hat  one  of  them  is  anfwerable  for  the 
Other  ;  and  if  they  be  fucd  in  one  adion,  they  may 
fever  in  pleas  and  iflues,  and  a  releafe  to  one  is  a. 
rcleafe  to  all.  Alfo  the  jury  muft  aflfefs  damages 
for  all,  but  there  ftiall  be  but  one  fatisfadion  ;  and 
where  a  joint  adion  doth  lie  againft  feveral  perfons, 
and  fome  of  their  names  are  known,  and  fome  are 
not,  the  adlion  ipay  be  brought  againft  them  that  are 

known 
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known  by  their  particular  names ;  and  you  may  de- 
clare againft  them  ^mul  cum  alih^  &c.     2  LilL  Abn 
469.    CmA.  a6o« 
whomtjbe         Until  the  time  of  Ed.  I.  the  king  might  have 
UU.  been  fued  in  aH  actions,   as  a  common   perfon. 

22  Ed.  3.  3.  7%.  />.  /.  4.  r.  I.  /  3.  But  now  none 
can  have  an  aAion  againft  the  kfng ;  but  one  fliall 
be  put  to  him  to  fue  by  petition.  The  queen  maj 
be  ftied  without  the  king  her  hufband  in  all  ac- 
tions, for  flie  is  a  perfon  foie  by  the  common  law. 
7%.  JD.  /•  4.  c.  2.  /•  2«  *  So  the  queen  dowager 
without  futng  to  her  by  petition.  Ibid  /  3.  So  the 
prince  of  WaUi  may  be  fued  by  writ.  Ibid.  f.  4. ' 
But  he  now  has  privilege.  Every  fubjed  of  the 
king,  eccleiiaflical  or  temporal,  man  or  woman» 
villain  or  free.  2  Inft.  $$•  ^*  Though  he  be  deaf, 
'dumb,  or  an  ideot.  Th.  Z>.  A  4.  c.  2.  Jl  4. 
Though  he  be-n^n  compos  nuntis^  lunatic.  Ibid. 
Though  he  be  committed  or  attainted.  Ibid. 
Voj  I.  But  though  a  perfon  attainted  is  liable  to 
civil  fuits,  yet  he  ought  not  to  be  charged  hut  by 
leave  of  the  court,  or  of  a  judge  at  his  chambers. 
Fofter^  er.  /.  61.  \  JVilfon^  217.  Though  he  be 
outlawed^  excommunicated,  or  within  age.  2  Injl. 
56.  So  every  body  politic  may  be  fued,  or  an  alien 
•bora. 


C  ay   3 

Wtl)in  what  time  ^^tttOtifS  are 
to  be  brought. 

THE  limitation  of  fuits  is  founded  in  public  Limiudoa of 
convenience;   and  attended  with  fo   much '''^^ 
utility,  that  courts  of  equity  adopt  the  ftatutes  made 
for  that  purpofe,  as  a  pofitive  rule ;  and  apply  it  by 
the  parity  of  reafon,  to  cafes  not  within  it. 

By  the  32  H.  8.  r.  2.  *'  No  perfon'  (hall  have 
*'  a  writ  of  right  of  the  pofleffion  of  his  anceftor, 
**  but  mthinjixfjyearsy  nor  of  his  own  but  within 
••  thirty  years:* 

Andy  N.  B.  a  claim  or  entry,  to  prevent  the  cbim. 
ftatute,  muft  be  upon  ihe  land,  unlefs  there  (ball 
be  feme  fpecial  reafon  to  the  contrary.     Salk.  205. 
2  Str.  1086. 

By  the  31  EHx.  t.  5./  5.  All  anions,  fuits.  Penal  aAioM 
bills,  indidmeitts,  o*  informations,  whereby  the  f«'^»  **• 
forfeiture  is  or  (hall  be  limited  to  the  queen,  her  heirs 
or  fucccflbrs  only,  fliall  be  brougUt  within  tuw  years 
after  the  offence  committed,  and  not  after.  And 
that  all  afiions,  &c.  for  any  forfeiture  upon  any  penal 
ftatute,  except  the  flatutes  of  tillage,  the  benefit 
whereof  is  or  (ball  be  limited  to  the  queen,  her  heirs 
or  fuGceflbrs,  and  to  any  other  which  (hall  profecute 
in  that  behalf,  (ball  be  brought  by  any  perfon  that 
may  lawfully  purfue  for  the  fame,  within  cne  year 
next  after  the  offence  committed ;  and  in  default  of 
fuch  purfuit,  that  then  the  fame  (hall  be  brought  for 
the  queen's  majefly,  her  heirs  or  fuceeflbrs,  at  any 
tioie  within  two  years  after  that  year  ended :  And 
if  any  adion  or  information  for  any  offence  againft 
any  penal  ftatute  made  or  to  be  made,  except  the 
ftatute  of  tillage,  (hall  be  brought  after  ^he  time 
before  limited,  then  the  fame  (hall  be  void. 

Provided,  that  where  any  information,  indifi-  Protiit. 
ment,  or  other  fuit,  is  or  (faall  be  limited  by  any 
ftatute  penalj  to  be  had  or  brought  within  a  (borter 

time. 
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time,  that  in  every  fuch  cafe,  the  a£tion,  &c*  or 
other  fuit,  (hall  be  brought  within  the  time  limited 
by  fuch  fiatute.  '  Se£f.  6* 
KooScerfttU       By  ai  Jac,  I.  f.  4.     No  ofiicer  fhall  receive, 
MiofOTinal.^     file,   or  enter,  of  record,    any  information,  bill. 
^r&c.  BolcrB  plaint,  count,  or  declaration,  grounded  on  any    pe* 
•axh  bemftde  by  nal  (latute  (being  within  theftatuteof  the  21  JF^^^^y 
ihepurty^ftc     ^^jjjjj  |j^g  informer  or  relator  hath  firft  taicen  a  cor** 
porai  oath  befdre  fome  of  the  judges  of  the  court, 
that  he  believes  in  his  confcience  the  ofFiince  wa^ 
committed  within  a  year  before  the  information  or 
fuit,  within  the  county  where  the  faid  information 
or  fuit  was  commenced. 
On«*t.  ofuTttfjr      An  affidavit  of  the  caufe  of  a£lion,  accruing 
»aafi<Uvit.       within  a  year,  need  not  be  filed  in  an  afiion  on  the 

ftatiiteof  ufury.  S/r.  jo8i.  Fren€h  v.  Coxm. 
Cooftrn^ion*  In  the  conftrudtion  of  thefe  Aatutes,  it  hath  beesi 
bolden,  i.  That  the  21  Jac  i.  r.  4.  does  not  ex* 
tend  to  any  ofFence  created  fince  that  (latute;  fo  that 
profecutions  on  fubfequent  penal  flatutes  are  not  re- 
trained thereby.  Sa/i.  372.  pL  13.  (^Mod,  4^5- 
^  Str,  ic8i.  2.  That  if  an  offence,  prohibited  by 
any  penal  {latute,  be  alfo  an  offence  at  common 
law;  the  profecution  of  it,  as  of  an  offence  at  com- 
mon law,  is  no  way  reftrained  by  any  of  thefe  fta- 
tutes..  Hob.  %yo.  ^  Mod.  144.  3.  That  if  a  fuit 
on  any  penal  ftatute,  be  brought  after  the  time 
limited,  the  defendant  need  not  plead  the  (latute, 
but  may  take  advantage  *of  it  under  the  general 
jffue.  Show.  353.  4.  That  the  party  grieved  is 
not  within  the  reilraint  of  thefe  ftatutes,  but  may 
fue  in  the  fame  manner  aiS  before.  Cro.  Eiiz. 
645,  Noy  J  I.     3  Leon.  237.     ShQW.  354.   Carth^ 

233- 

An  a£lion  of  debt  was  brought  on  the  9  A/utm 
€0   14.    by  a  common  informer  againft  Sir  Tlmna$ 
I  Fnderuk  for  winning  525 1.  of  G,  L.  at  cards.  The 

money  was  loft  and  paid,  11  March  1757,  and  the 
original  not  fqed  out  till  Mich.  1762.  Thiscotirt 
held  it  a  cafe  within  31  EL  though  the  a«Slion  given 
in  the  firft  inftance  was  to  the  party  grieved,  and  after 
(o  (he  gommon  infoimer  alone  ^   for  fuch  adtion 

wuhI(^  ' 
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^vodcTliave  been  within  7  H.  8. ;  and  the  31  Elh* 
was  made  to  narrow  the  time  given  by  that  ftatute, 
and  therefore  could  never  mean  to  leave  any  actions 
onreftrained  in  time.  The  latter  part  of  the 
dao^  muft  therefore  be  conftrued  to  extend  to  them. 
Lniyp  V.  Sir  Thomas  Frederici.    Bull,  nif,  pri,  190. 

By  Siat.  21  y^c.  i.  r.  16.     For  quieting  men's  Wnttof  fonne. 
cftacesy  and  avoiding  of  fuits,  be  it  enaSied,    That  <1od  fl&*ii  bei«e4 
all  writs  of  formedon  in  defcendcr,   formcdon  in  ^*'^*"»°3fc«n« 
remainder,  and  formedon  in  reverter,  at  any  time 
hereafter  to  be  brought,  of  or  for  any  manors,  &c.  * 

thereunto  any  perfon  hath  title,  (ball  be  fued  with- 
in twenty  years  next  after  the  title  and  caufe  of 
aSion  firft  defcendcd  or  fallen,  and  at  no  time  after  ; 
provided,  if  the  perfon  entitled  10  fuch  writ  be  at 
tb :  lime  of  the  faid  right  firft  defcended  or  fallen, 
withia  the  age  of  one  and  twenty  years, /^A^2^  ^^z/^r/,  s 

nsM  compos  mentis y  imprifinedy  or  beyond  the  feas^  then, 
fucb  perfon  and  his  heirs  may,  notwith (landing 
tlie  f»id  twenty  years  be  expired,  bring  his  adion» 
or  make  his  entry,  as  he  might  have  done  before 
this  a£l:  fo  as  fuch  perfon,  or  his  heirs,  fhall,  with- 
in tm  years  next  after  his  full  age,  difcoverture,  &c»  ' 
take  benefit  of,  and  fue  forth  the  fame,  and  at  no 
time  after  the  faid  ten  years. 

In  the  conftrudlion  of  this  flatute  it  hath  been  CoBftmaioa  •f 
holden,  that  the  pofTeffion  of  one  joint  tenant  is  the  liie  ftituw. 
pc^ffion  of  the.  other,  (b  far  as  to  prevent  this 
ftatote.  I  SaU^  285.  That  a  claim  of  entry  to  pre^ 
i^cot  the  ftatute  of  limitations  muft  be  upon  the  land, 
ttnlefs  there  be  fome  fpecial  reafon  to  the  contrary. 
1  Soli.  205.  2  Str.  ic86.  That  if  a  perfon  be 
baned  of  bis  formedon,  he  is  not  thereby  hindered 
to  purfue  his  right  of  entry  which  afterwards  ac- 
crues to  him,  no  more  than  a  perfon  who  bas  feveral 
remedies,  and  diCcbarges  one  of  them,  is  excluded 
thereby  from  purfuing  the  others,  i  Luizv,  781. 
1  SmU.  339.     2  Salk.  422. 

That  if  one  tenant  in  common  receives  the  whole  TcnaMi  m 
profits  for  twenty  years  or  more,  yet  this  does  not  ^^o"™®"* 
^  his  coiopanioo  s  for  the  fiatuce  of  limitaiions. 

never 
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n«ver  runs  againft  a  man,  but  where  he  is  aAualljr 
oufted  or  diifeifed.     i  Sali*  423.  * 

Copyholdf.  Copyholds  are  within  the  ftatute,  becaure  it  is  an 

nSt  made  for  the  prefervation  of  the  public  quiets 
and  no  wavs  tending  to  the  prejudice  of  the  loird  or 
tenant.     Mser  ^lo. 
Limitfttioiit  •f       By  JiaU  %ijac.  i..  r.  i6.  /  3.     All  anions 
pcrfoaAlftaioM.  of  trcfpafs,    quare  claufum  fregity   detinue,    adion 
for  trever^  and  replivin- for  takmg  away  of  gocxls 
and  cattle,   all  actions  of  accompt^  and  upon  tbe 
cafe  (other  than  fuch  accounts  as  concern  the  trade 
of  merchandize  between  merchant  and  merchant, 
their   fadors  or  fervants),    all   adlions  of   debty 
grounded   upon   any  lending  or  contrast  without 
fpeciality  ;  all  aflions  of  debt  for  arrearages  of  rgnt^ 
and  all  adions  of  ^^«/r,  menace,  battery,  wounds 
ing,  and  imprifonmsnt^  or  any  of  them,  which  (hall 
be  fued  or  brought,  (hall  be  commenced  and  fued 
within  the  time  and  limitation  hereafter  expreflfed, 
and  not  after,  (that  is  to  fay)  the  faid  a£lionsupon 
the  cafe  (other  than  for  flander),  and  the  faid  adions 
for  accompty  and  the  faid  adioas  for  trefpafs^  dsht^ 
detinue^  and  replevin  for  goods  or  cattle^  and   the 
faid  a<Slion  of  trefpafs^  quare  claufum  fregity  within 
fix  years  naci  after  the  caufe  of  fuch  ai&iens  or  fuit^ 
Ttel^ft,  ftc*     and  not  after  ;   and  the  faid  aSions  of  trefpafs^  of 
ajfauhy  battery^  wounding^  imprrfon/ienty  or  any  of 
them,  within  /our  years  next  after  the  caufe  of  fuch 
adfions  or  fuit,  and  not  after  ;  and  the  faid  a£lion 
Words.  Upon  the  cafe  for  wordsy  within  two  years  next  after 

the  words  fpokeny  and  not  after. 

Their lif&itatioo      That  if  in  any  the  faid  actions  judgment  be  given 

after  judgincot  fof  the  plaintiff,  and  reverfed  by  error,  or  a  verdiA 

weMu^       pafs  for  the  plaintiff,  and  on  matter  alledged  in  arreft 

of  judgment,  the  judgment  to  be  given  againft  the 

plaintiff,   that  he  take  nothing  by  his  plaint,  writ 

or  bill ;   or  if  any  the  faid  anions  (hall  be  brought 

by  original,  and  the  defendant  therein  he  out/awed^ 

and  (ball  eifter  reverfe  tbe  outlawry^  that  in  all  fuch 

cafes  the  party  plaintiff,  his  heirs,  &c.  as  the  cafe 

fliall  require,  may  commence  a  new  aSion  or  fuk^ 

from 
13 


are  to  be  brongBtt  31 

frmim  U  time  within  a  year  after  fuch  judgment 

nvafiiy  or  fucb  judgment  given  againft  the  plaintiff 

oroudawrjr  refofed,  and  not  after.    /•  4. 

Tbac  if  any  perfon  or  perfons,  that  is  or  (hall  be  lof«ot»y  (tmt 
mdclcd  to  any  fuch  adion  of  trcfpafs,  &c.  be  at  ^^"*i  **• 
tht  time  of  any  fuch  caufe  of  aAion  given  or  ac«  ^*^ 
cnied,  fallen,  or  come  within  the  age  of  twenty* 
one  years,  fnm  covert^  nen  compos  mentis^  imprifined^ 
or  iijwi  tkefias^  that  then  fuch  perfon  (hall  be  at 
liberty  to  bring  the  fame,  fo  as  they  take  the  fame 
vitbin  fttch  times  as  are  before  limited,  after  their 
coming  to,  or  being  of  full  age,   as  other  perfont 
having  no  foch  impediment,  (hould  have  done. 

If  the  plaintiff  is  in  England  when  the  caufe  of  WIientbe(!it«te 
aSion  accrues,  the  time  of  limitation  begins  to  ^^^^  ^  *«»• 
run ;  fo  that  if  he,  (or  if  be  dies  abroad)  his  ex* 
ecutor  or  adminiftrator  do  not  fue  within  t\x  years, 
tbey  arebarred  by  the  ftatute.  i  fVilf.  1 34.  Smth  ix^ 
ecMter  v.  Hill  txttutor.  If  the  plaintiff  is  a  foreigner^ 
and  doth  not  come  to  Etigland  in  fifty  years,  he  {till 
haih  fix  years  after  his  coming  into  England^  to 
bring  his  adion ;  and  if  he  never  comes  to  England 
himfelf,  he  has  always  a  right  of  adlion  while  he 
lives  abroad,  and  fohave  his  executors  or  admioiftra- 
tofs,  after  his  death.  Pir  Cur.  Siruhinjl  v.  Gra^mg^ 
ejp  3  ff^ilf.  i44«  While  any  of  the  diCibilitiet 
mentioned  10  the  fiatute  of  limitations  continue, 
the  party  may,  but  is  not  obliged  to  Commence  bis 
adion :  for  the  ftatute  doth  not  run  while  any  of 
thofedifabilicies  continue.  Ibid»  The ftatutedoes  not 
begin  to  run  againft  a  foreigner,  till  he  comes  into 


With  refped  to  merchants  accounts,  it  hath  been  wfaat  aaioM 
^trained,  that  they  mean  fuch  accounts  as  are  •'<  ^ithia  the 
9pen  and  current  only  ;   and  that  therefore,  if  ao  **^"^* 
tccouot  be  ftate^  and  fettled  between  merchant  and 
ntxhant,  and  a  fum  certain  agreed  to  be  due  to  one 
of  them,  if  he  to  whom  the  money  is  due,  does  not 
bring  his  adion  within  the  time  limited,  he  is  barred 
by  the  above  ftatute.     2  Med.  312.   2  Saund.  124* 
irtf.  287.  ^/»r.  90.  2  Firn.  456. 

Adlion 


OaSJtBiti  wliat  titntMmH 

AfStotk  onbood      Adion  on  a  bond  is  not  within  the  ftatute  ;  ytt 
not*  the  pradlice  is,  that  where  an  adion  is  brought  6ii 

a  bond  of  twenty  years  (landing,  and  on  which  na 
intereft  has  been  paid  for  that  time,  the  defendant 
may  p\ead/o'vit  ad  diem^  and  it  will  be  prefumptive 
proof  of  the  payment,  if  the  plaintiff  does  not 
prove  either  the  payment  of  the  intereft,  or  a  de- 
mand precedent.  In  chancery,  an  obligee  on  a 
bond  was  refufed  any  relief.  Chah.  Rep.  78.  88. 
106. 
Debt  for  tubes,  Debt  t)n  the  6  Ed.  6.,  for  tithes,  or  on  an  award 
ftc.  HOC.  for  a  fine  of  a  copyhold,  rent  on  an  indenture  of 

•    leafe,  or  for  an  efcape,  are  not  within  the  ftatute. 

Sheriff  cnnct     1  «'^-   305-      I  5^33.  37.      I  i/V.  273.     NoF 

plead  tbdfiaiute.  can  the  Itatute  be  pleaded  by  any  ibenir  to  an  action 
"    brought  againft  him  for  money  levied  on  a  Juri 
facias^  becaufe  the  adion  is  founded  in  maleficio^  and 
arifes  on  a  contra6^  in  law,  which  is  different  front 
thofe  adions  of  debt  on  a  lending  orcontraS  men'- 
tioned  in  the  ftatute ;  and  becaufe  it  is  grounded  on 
the  ftatute,    i  ^.  2.   r.   12.    which  firft  gave  art 
a£tion  of  debt  for  an  efcape,  there  being  no  remedy 
for  creditors  before,    but  by   aflion  on  the  cafe, 
Saund.  37.     i  Lev.  191*    2  Keb.  93.     Nor  can  it 
be  pleaded  to  an  action  on  a  judgment,  i  Mod. 
205.   212.     A   charity   is  not  bound  by  length 
of  time,  2  Vern.  3g9. ;   a  legacy  is  not  within  the 
fiatute,  1  Vern.  2^6. ;   nor  a  mortgage,     i  Chan. 
Cajes    I02» 
Seen,  H/fog.  not      ^or  Words,     This  does  not  extend  to  fcandalum 
within  the  fia-  magnatum^   nor  to  cafes  where  the  JTpecial  damage 
*««•  is  the  gift  of  the  a£tion ;   but  where  the  words  of 

tbemfelves  are'a£!ionable,  fpecial  damage  will  not 
take  them  out  of  the  ftatute,  i  Sid.  95.  Sound.  61. 
Staaacr  of  title  Nor  to  adions  for  (lander  of  title,  for  tbat  is  not 
•M.  properly  flander,  but  a  caufe  of  damage  ;   and  the 

ilander  intended  by  the  ftatute  is  to  the  perfon.  Cro'm 
Car.  141.     Palm.  530.     Jones  jq6. 
If  words  are  of        If  the  Words  of  themfelves  are  afiionabUy  without 
themfelrci  ac-    the  fieceffity  of  alUdging  fpeeial  damages^  although  a» 
«  "w^'^hin  ^c  ^°^s  cnfues,  yet  in  Cis  cafe,  ihe/otutioi  UmitaiioB* 
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is  m  good  bar ;  but  if  the  words,  at  the  time  of  the 
fpeaking  them,  are  n^t  a^mabUj  but  a  fubfequent 
lofii  enfues,  whith  intiiles  the  plairitiff  to  h»  aaioti, 
ID  fuch  cafe  xhtfldtute  is  no  bar.  5iV.  95.  Ray.  6im 
3  Alad.  III.  As  for  calling  a  woman  a  wborij  bj 
which  (be  loft  her  marriagt  fiven  years  aftirwards^ 
the  fiatiite  is  no  bar ;  for  it  is  not  the  ivords^  but  the 
JfeeusLdam^i^  which  is  the  caufe  of  adion  in  this 
cafe^  Sid.  195.  SaUt.  206.  pi.  5.  And  it  was  in- 
cumbent ou  the  plaintiff  to  prove  the  fpecial  da- 
mage, otherwifc  the  afiion  would  not  have  lain  for 
the  words. 

Trtfpafs  and  ajfault.    If  trefpafs  be  brought  for.  Trefpaft^farM^ 
beating  a  fervant  p$r  qn»dfirvitium  amifit^  this  is  not  (f^Si'^itbU  * 
fuch  an  adion  as  is  within  the  ftatute,  being  found-  th«  ftttots. 
cd  on  the  fpecial  damage.  SaUt.  206. 

By  3  &  4  Ann.  e.  9.  A^kions  on  proteiflbry  notes  a Aiom  on  pro. 
are  td.  be  brought  within  the  time  appointed  for  nuflbrj  notot 
afiions  upon  the  cafe.  "^ 

By  4  Ann.  c.  i6.    All  fuits  in  the  admiralty  for  Smti  ia  the 
(eamen's  wages  are  to  be  commenced  'mjixj$ar$  Adminiiy. 
after  the  caufe  of  adion. 

When  an  aAion  is  limited  by  a  ftatute  to  be  a  e^mt  yt\n% 
eommcnced  within  a  certain  time,  a  capias  ad  r#-  p«^«<»*  >•*»'• 
ffrndindusttf  fued  out  within  that  time,  may  be  pro-  thit'^thraakia 
duced  in  evidence  at  the  trial,  to  prove  that  the  it  brooght  la 
sdion  was  commenced  in  due  time.  3  fVilf.  465.  ^^  ^'"** 
Liadtr  v.  Moxm.    But  if  the  writ  was  not  fued 
oat  till  after  the  year,  though  by  relation  it  would 
be  within  the  time,  the  plaintiff  ought  to  be  non- 
(uited.    Morris  and  Harwood^  M.  3  Gt9.  3.  BuU% 
mfifrius^  135. 


D  Of 


Of  the  |&toeeedins«  in  this 
Court. 


I 


HAVE  already  obferveJ»  that  this  covrt  caff- 
_  not  hold  pl«a  in  ordinary  cafed,  wirhoat  the 
kiAg'0  original  writ%  therefore  the  plaintiff,  in  • 
perfooal  action,  was,  in  the  firft  inftance,  oUiged 
CO  make  oot  a  fnesipg  Un  the  fame^  and  apply  to  the 
curfitor  of  the  coanty  in  which  his  caufe  of  a^oo 
arofe,  who  made  it  out  returnable  in  this  court. 
6ti|iaal  wiit*  The  ofiginal  i»  a  mandatory  letter  from  the  ktnjpy 
in  parchment,  fealed  with  his  great  feal,  and  direa* 
cd  to  the  iheriff  of  the  county,  requiring  him  to 
command  the  party  accufed  either  to  do  juHiee  to 
Che  oomptainant,  or  elfe  appear  in  court,  andaafwer 
the  accnfation. 

Thefe  writs  are  either  opthnal&r  ptrempt^^  and 
called  by  the  names  of  a  precipe  qu^i  redditt^  or  m 
fi  UfiCirit  ficwum^  and,  for  (bortnefs,  zptme. 
ttgfc^pt  fui        The  prmipe  quod  uddat  is,  in  the  ahernattve, 
|r^^f.  commanding  thedefendant  to  do  the  thing  required^ 

or  filew  the  reafon  wherefore  he  hath  not  done  it : 
the  ufe  of  this  writ  is,  where  fomething  certain  ta 
demanded  by  the  plaintiff;  as  to  reftore  the  pof- 
feffion  of  his  land,  to  pay  a  certain  liquidated  debt, 
CO  perform  a  fpecific  covenant,  to  render  an  ao» 
count,  and  the  like;  in  all  which  cafes  the  writ  is 
4ifawn  up  in  the  form  of  a  pr^tipt  or  command^  to 
do  thus,  or  (hew  caufe  to  the  contrary ;  giving  the 
defendant  bis  choice,  to  rcdrefs  the  injury,  or  Sand 
the  fuit. 
5i  u  fttmt  The  ft  u  fecertt  fecurum%   dlrcfls  the  (her iff  to 

fetunuif  caufe  the  defendant  to  appear  in  court,  without  any 

option  ^ven  him,  provided  the  plaintiff  gives  the 
iheriff  fecurity  effe£kually  to  profecute  hi?  claim. 
This  writ  is  in  ufe  where  nothing  fpecifically  is  de- 
manded, but  on}y  a  fatisfaflion  in  general.  Such 
are  wriu  of  trefpafs,  or  on  the  cafe,  wherein  no 

debt 


iAt  or  other  fpecific  thing  is  fucd  for  iq  certaint 

bur  only  damages  to  be  a&fTed  by  a  jury.  For  this 

cad  the  defendant  is  called  upon  to  appear  in  court, 

^vided  the  plaintiJF  gives  good  fecurity  of  profe* 

hiting  his  claim. 

This  fecurity  is  cbmihon  to  both  writs,  and  for- 
merly were  refponftble  perfon^  taken  by  the  (herifl^i 
to  aflfwet*  for  tbe  plaintiff,  if  he  failed  in  the  a^iort, 
to  foch  amercement  as  the  court  (hould  fet  on  him 
for raifinga falfe accufation ;  the fufficiencjr of  wh6m 
the  Ikeritt  was  liable  to  the  king. 

On  receipt  of  either  of  thefe  writs  tbe  iherifF 
nade  out  his  fummons  to  the  defendant,  directed  to 
bb  hailijfiy  c^\\^6  fummomrs^  who  cither  fumoion- 
td  him  perfonalljr,  or  left  the  fame  at  his  houfe  or 
place  of  abode. 

Oo  this  fuitimons  the  defendant  either  appeared^ 
Cir  eflbiRhed  or  made  default :  if  he  appeared,  the 
platotiff  then  proceeded  againft  him  by  delivering  a 
declaration.  If  he  eflbigned  (that  is,  fent  his  ex* 
Cttfe  by  a  fervant  for  not  appearing),  the  excufe  wds 
lo  be  fent  on  the  day  the  Writ  was  returnable ;  for 
if  he  omitted  that  day,  an  exception  might  be  entered 
the  next  day  to  his  non- appearance^  and  the  plaintiff 
tnig^C  have  an  order  that  the  defendant's  effiign  or 
MMcafi  be  not  received  ;  from  this  exception  fo  taken 
and  entered,  the  fecond  day  after  the  return  of  the 
writ,  was  called  tbe  day  of  exceptien:  the  third  day 
the  Iheriff  returned  his  writ  into  court,  which  was 
delivered  into  the  cuftody  of  the  cujtos  hrevium^  and 
fioiD  thence,  this  day  was  called  the  day  of  returna 
Irevimm  -,  then  it  was,  this  court  was  feized  of  the 
taufe  by  the  pofleffion  of  the  writ.  The  fourth  day 
was  called  the  day  of  appearana%  or  £es^  amoris^ 
which  was  the  time  granted  ex  gratia^  for  the  party 
to  appear  :  **  fir  §ur  Jiurdj  anceftors  held  it  beneafh 
**  tbg  emdithn  »/  a  fieeman  U  be  obliged  te  appear^ 
^  gr  te  d§  any  ether  a&  at  the  precife  time  appointed  or 
'*  roqmred**  If  the  defendant  did  not  then  appear, 
the  plaintiiF  offered  bimfelf,  and  the  filacer  recorded 
his  appcarancci  and  the  (hcriff 's  return,  that  he 
D  2  cither 
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•icher  fummoned  the  defendant,  or  that  the  defend* 
ant  had  nothing  by  -which  he  could  be  fummoned  ; 
if  ihefherxff tex\iTnedfummomrifta\  then  was  award- 
ed an  attachment  and  diilrefs  infinite,  if  the  adioa 
was  in  debt;   but  in  trefpafs,  becaufe  thrre  was  a 
fine  to  the  king,  the  king's  procefs  (which  was   a 
iapias)    was  awarded,   or  a  diftrefs  as  the  court 
though  proper  \  but  if  the  (heriff  returned,  that  the 
defendant  had  nothing  by  which  he  could  be  fum- 
moned, then  the  capias  was  award fd  even  in  debt, 
hy  SiaU  25  Ed,  j.  c.  17.  and  in  adions  on  the  cafe 
by  the  ig  H,  y.  c,  9.    If  the  defendant  could  not  be 
arreftcd  on  the  capias^  the  capias  being  returned  non 
tft  invrtrtusy  and  filed  with  the  cujios  brevium^  the 
plaintiff,  upon  application,  might  have  an  aUas znd 
fluries ;    and   upon  the  like  return,   the  plaintiflF 
might  fue  the  defendant  to  outlawry,  by  which  he 
forfeited  all  his  goods,  loft  the  profits  of  his  land, 
and  was  liable,  if  taken,  te  be  iroprifoned. 
>fowproreediogt      Before  the  Stat.  19  //.  7.  r.  9.  which  allowed 
^frt  before  the  ^\^^  ^{xi  of  capias  ad  refpondendum  in  a<S)ions  on  the 
M^Mwai given.  ^^^^^   ^  praflice  was  introduced  into  this  court,  of 
commencing  the  fuit  by  an  original  writ  of  trefpafs 
quart  claufum  fngit^   for  breaking   the  plaintiff 'is 
clofe  vi  it  armis,  which,  by  the  old  common  Jaw^ 
fubjcQcd  the  defendant's  perfon  to  be  arreifted  bjr 
writ  of  capias:  and  then  afterwards,  by  connivance 
of  the  court,  the  plaintiff  might  proceed  to  profe- 
cure  for  other  lefs  forcible  injury.     This  pradice 
(through  cuflom  rath/;r  than  neceflity,  and  for  fac- 
ing fome  trouble  and  expence»  in  fuing  out  z/pecial 
original  adapted  to  the  particular  injury)  {till  con« 
tinues  in  atmoft  all  cafes  (except  in  adions  of  debt), 
for  if  the  defendant  appeared  at  the  return  of  the 
writ,  or  oh  iht  diftringas^  the  plaintiff  might  declare 
againil  him  in  any  a€lion  he  (hould  think  proper^ 
and,  after  judgment,  purchafe  a  fpecial  origifiai  to 
warrant  the  proceeding,  which  would  prevent  the 
judgment  being  arrefied  or  rcverfed. 
The  prefent  '^^'^  ^^^  ^^^  regular  and  orderly  mode  of  pro- 

pradtice«.  ceedin£;i  but  now  tbs  ufual  pradlicc  iS|  to  fue  out  m 

capias 
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ca^  in  the  firft  inflance,  upon  a  fuppoied  rctttrn 
cf  ife  Acriffof  the  original. 

Originally,  if  the  OieriiF  found  the  defendant,  he 
vas  obliged  to  take  him  into  cufiody,  in  order  to 
produce  him  in  court  upon  the  return,  however  fmall 
and  minute  the  caufe  of  aSion  might  be.  For  not 
lia?ing.obeyed  the  original  fummons,  he  had  fliewn 
a  cootcnopt  of  the  court,  and  wai  no  longer  to  be 
tmSed  at  large ;  but  when  the  fummons  fell  into 
ARife,  and  the  capias  became  the  firft  procefs,  ic 
was  thought  hard  to  imprifon  a  man  for  a  contempt 
which  was  only  fuppofed :  and  therefore  in  common 
cafes,  by  the  gradual  indulgence  of  the  courts  (at 
length  autborifed  by  Stat.  12  Geo.  i.  c.  29.  amend- 
ed by  the  5  Geo.  2.  e.  27.  and  made  perpetual  by 
Stau  21  Geo.  2.  c.  3.},  the  defendant  is  now  only 
to  be  perfonally  fervcd  with  a  true  copy  of  the  writy 
with  notice  in  writ'mg  dire^ed  to  him,  to  appear  by 
his  ttwmey  in  court  to  defend  the  a&ion\  which 
in  tSkSt  reduces  it  to  the  fummons  of  the  flieriff'. 
And  if  the  defendant  thinks  proper  to  appear  at  the 
return,  he  enters  the  fame  with  the  proper  filacer  | 
but  if  he  does  not  appear  on  the  return  day  of  the 
WfT/,  or  within  eight  days  after^  the  plaintiff  may, 
upon  an  affidavit  made  of  the  (ervice  of  a  true  copy 
of  fuch  writ  and  notice,  caufe  an  appearanu  to  be 
entered  for  him,  purfuant  to  the  Statute  of  the 
iiOeo.  1.  c.  2().  feB.  I.  and  proceed  thereupon 
as  if  the  defendant  had  done  it  himfelf, 
'  But  if  the  plaintiff  will  make  affidavit,  or  aflert  ITsiliJoiibt 
upon  oath,  that  the  caufe  of  adion  amounts  to  ten  **^** 
^nnu/r  or  upwards^  theii,  in  order  to  arre((  the  de* 
fendant,  and  make  him  put  in  fubftemtial  furetie$ 
for  his  appearance,  cafled  fpedal  bail^  it  is  required 
by  Stat.  13  Car.  2.  fl.  2.  /.  2.  that  the  true  caufe  of 
9dioo  (hould  be  exprefTed  in  the  body  of  the  writ ; 
as^  <*  that  the  faid  defendant  may  anfwer  to  thg 
**  plaintiff  of  a  plea  of  trefpafs  in  breaking  his  clofe  : 
^*  andaljoj*^  ac-ettam,  ^^  may  anjiver  him,  according 
'*  to  the  cvflom  of  the  courts  in  a  certain  plea  of 
^^  trefpafs  on  the  cafty  upon  promUJes^  to  bit  drnmagi 
•*P/20/." 

D  3  Thii 
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This  ftatute  had  like  to  have  oufted  die  kio^^t 
bench  of  all  its  jurifdidion  over  civil  ii^ivies 
without  force :  for,  as  the  bill  $f  MtddUfix  W8U 
framed  for  anions  of  trefpafs*  a  defendant  could  not 
be  arretted  and  held  to  hail  thereupon  for  breaches 
of  civil  contrada :  but  to  remedy  this  inoonvenienceji 
the  officers  devifed  the  method  of  adding  the  claufe 
of  ac'ttiam  to  the  ufual  complaint  of  trefpafs.  la 
imitation  of  which.  Lord  Ckitf  JuftU$  Ntrib^  a 
few  years  afterwards,  in  order  touve  the  fu|ton  of 
this  court  the  trouble  and  expence  of  fuiog  out 
fpecial  originals^  diredled  the  ^laufe  of  ac^iUam  alio 
to  be  inferted  in  the  ca^as. 
Sam  mafked  on  The  fum  fworn  to  by  the  plaintilF  is  marked  upon 
^^^  the  back  of  the  writ;  and  the  (beriff,  or  his  o^cr 

the  bailiff,  is  then  obliged  adually  to  arreft  or  take 
into  cuftody  the  body  of  the  defendant,  and  having 
fo  done  I  to  return  the  writ  (when  called  on  by  a 
mlefor  that  purpofe),  with  a  €^i  corpus  indojrfed 
thereon. 
VaU  boQd.  When  the  defipndant  is  arrefied,  he  muft  either 

go  to  prifon  for  (kfe  cuftody,  or  put  injficiaitaij  to 
the  fheriff  to  appear  in  court  0t  ibi  nturn ;  whicli 
is  effeded  by  entering  into  a  bond  to  the  iheriff  ia 
double  the  fuip  fworn  to,  with  ^«^  9r  marMfunua^ 
who  are  to  be  fuhflantial  and  n^wfibh  tmn^  to  in* 
fure  the  defendant's  appearance  at  the  return  of  the 
writ ;  which  ofaligatipn  is  called  a  iaif  hfu(*    FiiU 
Stat.  12  Gf9.  2.  c.  zg. 
Bui^iibn  la       Within/^ur  days  exclui^ve  of  the  appearance  day 
m^'  2        ^^  ^^^  return  of  the  writ,  the  defendant  muft  put  ii^ 
w^mnjur.       ^^  abovc,  that  is,  eBjer  into  a  recogniauuice  (If 
they  live  in  L^d»n  or  fyiflmjmftir^  or  within  /#a 
milts  thereof)  be^re  one  of  the  Juftices  of  ^lia 
court  (the  defendant  not  being  pretent),  in  double 
Kecogrizaoc^of  the  fum  fworn  to  by  the  plaintiff,  ^*.  wkfrfiy  ibex 
^^  <c  dofivirallf  ackmwltdg$  ^  twc  unto  tU  plaintiffs 

**  tbt  fnm  of  £20  q-piiCf^  t$,  i4  hfiid  upon  ihiiif 
^*  fiviralgnd^  andebatuls^  lands  and  timnunts^  up§m 
H  c^sdition^  that  if  the  difindant  bi  and4mnid  in  tb$ 
^f  /ai4  a^m%  btjballpay  (bi  cp^d^mmui^n^  or  rt^dor 

5^  Ip^^if 
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•«  bimfdf^  prifmer  t9  tbg  Fleet/or  tbi  fame ;  and  if 
<^  be  fail  fo  to  do,  thtj  tmderiaig  to  do  it  /$r  bim.^ 

But  if  the  defendant  be  prefent,  then  he  likewife  if  MmUm  It 
enters  into  recognixance  with  the  bail,  which  is  a  P**^** 
great  eafe  to  them,  becaufe  they  only  become  bound 
with  faim  im  the  fum  fmttm  to. 

But  if  the  cognizors  live  above  ten  miles  from  Biii  io  titt 
Lmd§H  or  Wijlminfttr^  commiifioncrs  art  appointed  «^m^* 
in  evefy  county  beyond  that  diftance,  to  prevent  the 
cxpenoe  of  travelling  to  town,  under  the  Stat,  of 
4,y  S  fF.  V  M.  r.  4^  to  takefuch  recognizances, 
and  after  they  are  fo  taken,  an  affidavit  is  made  by 
the  attorney  or  hisclerfc^  t>eing  prefent,  of  the  due 
taking  thereof,  which,  with  the  bail-piece,  is  tranf- 
nuttra  to  one  of  the  jofiices  of  this  court  to  be  ai« 
lowed,  who  on  reading  the  fame,  fiens  his  alUcatur 
theicon ;  ibey  are  then  taken  to  the  nlacer  and  filed 
with  him,  and  unlefs  the  plaintiff's  attorney  except* 
agamft  them  within  twenty  days^  fiich  bail  become 
aifoUte^  for  before  the  twenty  days  are  expired^  the 
hail  are  only  conditionaL    R,  5  A^.  &  M. 

But  if  the  plaintiff  or  his  attorney  except  agaiofl  laotf^mi 
them,  then,  if  they  live  in  London  ot  Weftminfler^  or 
within  ten  mbs  from  thence,  the  bail  muft  appear 
la  open  court  for  that  purpofe  (unlefs  the  attorney 
confent  to  accept  a  juftification  at  a  judge's  cham« 
hers).  If  they  live  above  ten  miles,  then  they  may 
juftifr  themielves  by  affidavit  fworn  before  the 
ieenmtjfhner  wbo  took  fueh  recognizance  of  bail^  and 
which  is  moftly  taken  at  the  iame  time  to  prevent 
trouble  and  expence* 

If  the  bail  totbeflierilFbe  not  put  in  in  due  time,  AfifiuBeiit  tf 
and  they  are  refpempU  perfons^  the  plaintiff  may  ^  ^^  ^<**- 
take  an  affignment  from  the  (beriff  of  the  bail  bond 
(rnider  the  Staii  4(y  5  Ann.  c»  16.),  and  bring  an 
aflton  thereupon  againft  the  flieriff*s  bail.  But  if 
the  bail^  fo  accepted  by  the  fheriff,  be  infoJvent 
perfons,  the  plaintiff  may  proceed  againft  the  iheriff, 
by  caHing  upon  him  by  a  rule,  to  return  the  writ 
(if  not  already  doBe)|  and  afterwards  by  another  rule 
D4  ta 


40  Of  the  ^U^fyHtsH. 

to-bring  in  the  body  of  the  defendant*  And,  if 
f he  (beriff  does  not  then  caufe  fyfficunt  biUl  to  be 
perf^ed  within  the  time  limited  hy  the  role,  b^ 
will  himfelf  be  refppnfible  tp  tb^  plaintiff.   « 

Thus  much  for  the  proccjs  j  which  is  only  meant 
to  bring  the  defendant  into  court,  in  order  toconteft 
the  fuit,  and  abide  the  determination  of  the  U«k* 
Whet)  hg  appear^  in  pprfon  as  a  prifoncr,  or  by 
attorney,  then  follow  the  pleadings  between  th^ 
parties,  which  are  the  mutual  altercations  b^tweeti 
them,  ancl  at  prefent  are  fet  down  and  delivered  to 
the  attornies  in  writiifg,  t|iough  formerly  they  wer^ 
ufually  put  in  by  their  counfel  on  unus^  ovviva  voct^ 
in  court,  and  then  minuted  down  by  the  pro^ 
thonot^ies. 

pMlartdoQ*  The  firft  of  tbefe  is  the  declaration,  narratia^  or 

f0»n/,  antiently  called  the  iaUi  in  which  thaplaiintiff 
fets  forth  his  caufe  pf  complaint  at  length  ;  being 
an  amplification  or  expofition  of  the  original  writ 
ypon  which  his  adion  is  founded,  withthe  additional 
eircumfiances  of  time  ^nd  placf,  .when  and  where  tb^ 
injury  was  cpmn^itted. 

When  the  defendant  is  brought  into  court,  upon 
^  fuppofed  trefpafs,  in  order  to  giye  the  court  a  ju« 
rifdidion,  which  has  be^n  already  mentioned^  the 
plaintiff  may  declare  in  whatever  adion,  or  charge 
him  with  whatever  injury  he  thinks  proper,  unle& 
|ie  has  held  him  to  fpecia]  bail  by  z/peciaJac*itiaah 
fvbich  the  pl{|intiff  is  (hen  bound  to  purfue» 

Jto^l  aAioai.  In  b£^l  anions,  where  poffiffm  of  land  is  to  be 
l-ecovered,  or  damages  for  aSual  trefpafs^  or  for 
v)afte^\ic%  affeSingland;  the  plaintiff  muft  lay  hi^ 
declaration,  or  declare  hia  injury  to  have  happened, 
in  the  very  coMnty  and  place  that  it  did  happen  i 

Tmfitoiy.  but  in  iranjkory  actions,  for  injuries  that  rnigh;  hav$ 
happened  any  wb^re,  as  itht^  ditin%i$^  Jhnd»r^  and 
ihe  lii^e,  the  plaintiff  may  declare  ip  lyhat  county 
he  pleafes,  and  then  the  trial  muft  \t  in  that  county 
in  which  the  declaration  is  laid  \  though  if  (b^  de<» 
fendant  will  make  affidavit,  ^ax  tht  cauji  tfa&Un^ 
if  an^^   aroff  mi  in. tbaf^    ht  in  anotbfr  C9mtj^ 

'  '  tbi 
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fif  tmt  tviO  dirili  a  change  of  the  vtnue  or  vifn$ 
{cfcaris,  the  vUrnia  qr  neighbourhood  in  which  the 
i^uf  was  declared  to  bp  done),  and  will  oblige  th« 
fUittoS  U  4sdar0  in  the  proper  county.     For  the 
^latutc  6  Ric.  2.  r.  2.  having  ordered  all  writs  to 
be  laid  in  their  proper  counties,  this,  as  tne  judges 
ooocetved,  ion  powered  them  to  €h3nge  the  venue^  if 
reqmred,  and  not  infift  rigidly  on  abating  the  writ; 
which  prafiice  began  in  the  reign  oi  James  the 
Fiift,  2  Salk.  670. ;  ai^d  this  power  is  dircretionallj 
^xercifed,  fo  at  not  to  caufe,  but  prevenr,  a  6e^tSt 
ofjuftice.    Therefore  the  court  will  not  change 
the  vemu  to  any  of  the  fmr  northern  counties,  pre- 
vious to  thefpring  circuit;  becaufe  their  the  affizes     , 
ate  hokien  once  a  year,  at  the  time  of  the  fummer 
circuit :    and  it  will  fometimes  remove  the  venue  * 

from  the  proper  jurifdidton  (efpecially  of  the  nar* 
row  and  I'mrited  kind)  upon  a  fuggeftion  duly  fup« 
ported,  thai  a  fair  and  impartial  trial  cannot  be  had 

It  \%  generally  ufual  in  adions  upon  the  cafe^^to  in  aaiooton  Hm 
fet  fonh  federal  cafes,  by  different  counts  in  the  fame  c«^»  <i>e  oie  It 
declaration  (f6  that  if  the  plaintiff  fails  in  the  proof  ^'^^^J^^ 
of  one,  he  may  fucceed  in  another) ;  and  to  conclude 
with  glaring,  that  the  defendant  had  refufed  to 
fulfil  any  of  the  agreements,  whereby  he  has  receiv* 
cd  damage  Co  fuch  a  value.  If  he  proves  the  cafe 
laid  in  any  one  of  the  counts,  though  he  fails  in  the 
reft,  he  fiiall  recover  proportionable  dainages.  The 
declaration  always  concludes  with  thefe  words» 
•*  and  therefore  he  brings  his  fuity  ^r/'  By  which 
ivordt  fuit  or  ft&a  (afequendo)  were  antiently  un- 
derftood  the  witheflfes  or  followers  of  the  plaintiff^ 
&sU.  on  Fortefc.  ^.  ai.j  for,  in  former  times,  the 
law  would  notf>ut  the  defendant  .to  the  trouble  of 
aofwering  the  charge,  till  the  plaintiff  had  made 
put  at  leaft  a  probable  cafe.  Br^.  400.  El.  b.  7U 
t»6. 

if  the  plaintiff  negleSs  to  deliver  4  declaration  at  WonptM,  wbn 
tbc  end  rf  the  enfuing  term  after  the  fr^ce/s  is  re-'  >*  ■»/  ^  H^f^ 
^nabk^  and  the  defcpd^nt  having  entered  his  ap« 

pearanc^ 
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petrance  with  the  proper  oflker  as  rf  that  t§rm  in 
which  thi  frocifs  is  nturnaHi^  and  gitfen  a  rnU  t» 
ditlan  in  the  proper  offia^  and  demanded  a  deda* 
tatien^  the  defendant  may,  any  time  in  tka  vacatims 
of  fuch  ^fuing  term,  after  the  rub  far  daclarimg  is 
cvtj  fign  his  nonpros  j  and  if  he  be  guilty  of  other 
delays  or  defaults  againft  the  rules  of  law  in  aof 
fttbfequent  flageof  the  aAion,  he  is  adjudged  not  to 
follow  his  remedy  as  he  ought  to  do ;  and  thereupon 
he  is  alfo  faid  to  be  mnprcffed*  And  for  thus  de« 
ferttng  bis  complaint,  after  making  a  /al/e  claim^ 
he  (liall  not  only  pay  cofts  to  the  defendant,  but  is 
liable  to  be  amerced  to  the  king.  Vide  R.  H.  9  Ann* 

/•3- 
Defcace.  When  the  plaintiff  hath  ftated  his  cafe  in  the 

declaration,  it  is  incumbent  on  the  defendant,  with- 
in the  time  allowed  him  by  the  rules  of  the  courts 
to  make  his  defence,  and  put  in  a  plea  ;  or  elfe 
the  plaintiff  will  at  once  recover  judgment  by  de- 
fault, or  »/^/7J/Vi/ of  the  defendant;  becaufe,  hav« 
ing  deferted  the  court,  he  ceafes  to  oppofe  the 
plaintiff 's  demand,  and  fofubmits  that  judgment  be 
Oyer  of  the  givcn  againft  him.  But  before  the  defendimt  makes 
bojitf,  &c.  iij,  defence,  he  may  crave  oyer,  in  writing  of  the 
hond  or  other  fpeciahy  upon  which  the  a£Uon  is 
brought ;  that  is,  to  hear  it  read  to  him }  the  gene* 
ralky  of  defendants,  in  the  times  of  aneientfimplicity^ 
being  fuppofed  incapable  to  read  It  themfelvei! 
whereupon  the  plaintiff's  attorney  delivers  a  copy 
thereof,  to  enable  the  defendant  to  plead  fuch  plea 
as  his  counfel  thinks  proper.  A.  M.  t  Ga.  2» 
Boft  the  court  never  make  any  rides  for  oyer  of 
originals^  which  are  matters  of  record*  Sarnet^  34a* 
ifupttUnce  if  the  plaintiff  does  not  deliver  his  declaration  ia 

wheaiatiUedto.  due  time,  the  defendant  is  intklcd  to  an  infarUsniO 
or  liceniia  bquendi,  which  feems  to  have  arilen  from 
a  notion  of  religion  mentioned  in  Saint  MatthetUf 
eh.  v.  V.  25.  in  obedience  to  that  precept  of  the 
gofpel  **  agree  with  thf  -  adverfarj  fuicify^  whilfi 
*^  th$u  art  in  thi  way  with  him.**  l*hey  looked  upon 
the  plaintiff,  at  the  time  of  dedaringi  to  be  in  hia 
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way  towards  judgment ;  and  therefore,  fince  the 

defeadaat  was  ordered  by  the  precepts  of  religion  to 

i^ce  with  him,   that  there  wis  a  neceffity  to  giv« 

twefor  that  purpofe^  this  imparlance  was  entered 

vbea  the  writ  was  general,  becaufe  the  defendant 

idid  not  know  how  to  agree  with  the  plaintiff  till  he 

bad  heard  bis  full  demand :  and  therefore  ihen  (h« 

defendant  might  have  agreed  with  him  in  the  coiuw 

fry  wfailft  he  was  in  the  way,  according  to  the  letter 

ef  the  lext,  in  which  cafe  there  was  no  need  of  a 

Siirtas  bfundi  to  be  entered  upon  the  roll*    GUt^ 

a  P.  42-3. 

Imparlances  are  either  gimral  tafptaal  \  gtnert^l  lfflpuia«<c  t«- 
are  granted  of  courfe,  becanfe  the  plaintiff  has  not  "^^  ^  ^p«^ 
proceeded  in  due  time  by  delivering  his  declaration  i 
fiftiml^  with  a  faving  of  all  ixaftuns  to  the  writ  or 
t&vMi^  which  may  be  granted  by  the  prothonotaries  i 
or  they  may  be  granted  ftill  more  fpecial,  with  % 
^visg  of  all  exceptions  whatfoever,  which  ia 
granted  at  the  difcretion  of  the  court.  12  M^im 
120. 

Deiience,  in  its  true  leg^l  fenfe*  denotes  an  op-  Defeacc^ 
pofiog  or  denial  of  the  truth  or  validity  of  the 
complaiott  anfwering  to  the  €wiifiaU9  Ms  of  the 
citilians.  It  is  a  general  aflertion  which  the  defend* 
aat  makes  immediately  after  the  count  or  declara-* 
lion,  that  the  plaintiff  hath  no  ground  of  afiion  | 
which  aflertion  is  afterwards  extended  and  main- 
tained In  his  plea.  And  formerly  the  courts  wero 
?ery  nice  and  curious  with  refpefi  to  the  nature  of 
the  defence,  fo  that  if  nodefence  was  made,  though 
a  fufickot  plea  was  pleaded,  the  plaintiff  fliquld 
recorer  judgment,  Co.  Lit ^  lay.;  for  a  general  de- 
fence or  denial  was  not  prudent  in  every  fituatioo» 
fince  thereby  the  proprietor  of  the  writ,  the  compe- 
tency of  the  pbintiffy  and  the  cognisance  of  the 
court  were  allowedt  By  defeodit^;  the  f»rci  and 
Pgmj^  the  defendant  waived  all  pleaa  of  mifronuri 
hy  defending  the  dami^es»  «'  ail  MCi^iem  u  tho 
H  ptrfm  §f  tbi  pkuntij^'  and  by  defending  either 
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*«  i/w,**  he  acknowledged  the  jurifdiflion  of  thff 
court.     But  of  lace  years  thefe  niceties  have  been 
vcrv  dcfervedly  difcountenanced.*    Salk^  217. 
T«»o  foftt  ^         V\t2L^  are  of  two  forts  ;  diUtory  pleas^  and  pleas  /• 
fleas.  thi  a  J}  ion,  Di'atory  pbas  arc  fu:h  as  tend  merely  to 

delay  or  put  off  the  fuit,  by  queftioning  the  pro* 
priety  of  the  remedy,  rather  than  by  denying  the 
injury.  PU^s  to  the  aSlion  are  fuch  as  difpute  the 
very  caufe  of  fuit. 
P)«a«  inabtte*  dilatory  pleas  are,  i.  7o  the  jurifdiSfion  of  thi 
p<M^  towrt:   alledging,  that  it  ought  not  to  hold  plea  of 

the  injury,  it  arifing  in  Waiei^  or  beyond feai  or  be- 
csufe  the  land  in  queftion  is  of  ancient  dcmefne^  and 
ought  only  to  be  demand<;d  in  the  lord's  court».  &c. 
C.  T(^  the  di/ability  0/ the  plaintiff'j  by  rt^fon  whtrtof 
he  is  incapable  to  commence  or  continue  the  fuit ; 
as,  that  he  is  an  alien  inemyj  outlawed^  excommwi!'- 
Httidy  attaintid  of  tredfon  or  felony^  und^r  a  pra^ 
muntre^  not  in  rerum  natura  (being  only  a  fidlitious 
perfon),  an  infant^  feme  covert^  or  a  monk  profejfed. 
3.  In  abatement:  which  is  either  of  the  vorit  or  the 
,  '  ■  €Qunt^  for  fome  defeS  in  one  of  them,  as  by  mif- 
naming  the  defendant,  which  i:»  called  a  mifnomer; 
or  other  want  of  form  in  any  material  refped.  Or, 
that  it  may  be^  that  the  plaintiff  is  dead  ;  for  the 
rfeath  of  either  parcy  before  verdid,  is  at  once  ao 
abatement  of  the  fuit.  And  in  adions  merely  per« 
fonal,  arifing  ex  diliSie^  for  wrongs  actually  dbne  ' 
or  committed  by  the  defendant,  zitrefpafs^  battery i 
and  Jlander^  the  rule  is,  that  a^io  perfonalis  mori" 
tur  cum  pirfona^  4  Inji.  315  ;  and  it  (hdU  never 
be  revived  either  by  or  againft  the  executors  or 
other  reprefentatives.  Ihid.  Cotvper*i  Rep.  375, 
Latch.  168.  1  jdndr.  243.  Jon.  174.  The  defend- 
ant, generally  fpeaking,  can  have  but  one  plea  in 
abatement,  and  this  is  the  natural  order  of  plead- 
ing  \  becaufe,  by  the  order  before  mentioned,  each 
fubfequent  plea  admits  the  former;  as  when  he 
pleads  to  the  perfon  of  the  plaintiff,  he  admits  the 
jurifdidion  of  the  court  ^  for  it  would  be  nugatory 
to  plead  any  thing  in  that  court  that  has  no  jurif- 

didion 
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HBAoD  in  rhe  caAr.    When  be  pleads  (o  the  county 

he  aJ/ows  ttiat  the  plaiDtiff  is  able  to  come  into 

cbr  court  to  implead  him,   and  he  may  there  be 

properly  impleaded  ;  but  in  pleading  to  the  county 

he  does  n^'t  admit  the  writ  to  be  good  ;  yet  if  the 

couQ[  be  vicious,  the  writ  is  confequently  deftroyed ; 

for  though  the  writ  in  itfelf  may  be  good,  yet  it  ia 

notpurfued:  but  in  pleading  to  the  writ,  he  admits 

the  form  of  the  count,    becaufe  by  any  objeAiona 

to  the  form  of  the  writ,  be  allows  the  count  to  be 

fufficient  in  form  ;  if  the  writ  be  good,  it  is  not  to 

any  purpofe  to  obje<^  to  the  form  of  fuch  writ,  if 

the  form  of  the  count  be  thereupon  infufficient ; 

but  if  the  count  be  in  fubftance  variant,  the  defend- 

ant  may  (hew  it  any  time  in  arreft  of  judgment, 

becaufe  the  court  has  no  authority  to  proceed  io 

a  matter  of  fubftance  diflFerent  from  the  original. 

Thefc  pleas  to  the  jurifdiflion,  to  the  difability,  j^g^^^^^  ^^^ 
or  in  abatement,  were  formerly  often  ufed  as  merennned  xm  « 
dilatory  pleas,  without  any  foundation  of  truth,  and  pica  in  «bat*> 
calculated  only  for  delay  j  but  now  by  Stat.  4  and  5  "*"*• 
i^axr.  £.  1 6.  ^^No  diktory  pUa  is  to  bi  admitted^  ivitbout 
*'  ^davit  made  efthe  truth  thertef^  or  fome  pr$baHi 
*'  matter  Jbiwn  ts  the  court  to  induce  them  to  btlieve  it 
'^  true**     And  it  is  a  rule,  that  no  exception  (hall 
be  admitted  againft  a  declaration  or  writ,  unlefs  the  « 

defendant  will  in  the  fame  plea  give  the  plaintiff  a 
better ;  that  is,  (hew  him  how  it  might  be  amended, 
that  there  may  not  be  two  objections  upon  tht  fame 
account.     BroumL  139. 

When  tbefe  pleas  are  allowed,  the  caufe  is  either  If  tbe  plea 
difmiffed  from  that  jurifdi^ion,  or  the  plaintiff  is  ^„*"^'';^^ 
ftiycd  till  bis  difability  be  removed ;  or  he  is  obliged  ej! 
to  ftte  out  a  new  writ  by  leave  of  the  court,  or  to 
amend  and  new  frame  his  declaration.     But  when  if  ovefrnM  «• 
on  the  other  hand,  they  are  over-ruled  on  demurrer,  <J«m«w»  • 
d^defeodant  has  judgment  of  rejpondeas  oujlir^  or  to  2*JJlJ[J^7 
^«vr  gver  in  fome  better  manner.     It  is  then  in- 
cumbent on  him  to  plead  a  plea  in  bar  to  the  a£tion« 
^  which  he  admits  the  form  of  the  writand  count  t 
te  he  anfwers  to  the  right  on  demand,  and  puts  that 

light 
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fight  in  iflue,  and  thereby  admits  that  there  is  a 
fufllcient  form  to  put  the  right  in  iflue ;  and  there- 
fore, though  a  man  pleads  non  affimpjit  m9Je  it  forma, 
yet  the  tnodtt  et  forma  does  not  travcrfe  the  form  of 
the  writ  or  count,  but  the  fubdance  of  the  promtfe 
only  ;  which  is  the  true  reafon  why  you  may  give 
another  promife  in  evidence,  different  in  time  and 
place  from  that  mentioned  inthedeclaration,  though 
,  not  difFerent  in  fubftance.  If  the  tenant  or  de- 
fendant plead  in  abatement,  and  the  demandant  or* 
plaintiff  demur  to  it,  the  judgment  (hall  be  only^ 
thai  the  defendant  anfwer  over,  if  the  plea  be  dif- 
sillowed.    Th.D. Li6.  tf.  1I./1.3.  Tth.  it 2.  1. 

whenjodgment      The  defendant  pleaded  mifnomer  in  his  chriflian 

fcwmptory,  ftame  in  abatement;  the  plaintiiF  replied  that  he 
Was  known  as  well  by  the  name  of  A  as  by  the  name 
of  B,  and  iifue  was  joined.  Court  held  that  the 
judgment  muft  be  peremptory,  and  that  there  is  no 
diflSrence,  whether  the  iflue  l>e  joined  upon  a  fzSt 
in  a  plea  in  abatement,  or  in  a  plea  in  bar,  for 
wherever  a  man  pleads  a  fzA  that  he  knows  to  be 
falfe,  and  a  verdifl  be  againft  him,  the  judgment 
ought  to  be  final,  and  every  man  muftbe  prefumed 
to  know  whether  this  plea  be  true  Cr  falfe ;  but  upoit 
a  demurrer  to  a  plea  in  abatement,  there  (hall  be 
a  refpondias  oujler^  becaufe  every  man  (hall  not  btf 
prefumed  to  know  the  matter  of  law,  which  he 
leaves  to  the  judgment  of  the  court.  The  fame 
jury  who  try  the  iffue,  alfo  aflefs  the  damages^ 
Eicbwn  V.  U  Maiirt.  a  Wilf.  367.  Vide  i  Sid. 
252. 

OMwtl  iiKie.  The  general  iflfues  are  contrived  in  fuch  words  ai 
are  proper  to  deny  the  Whole  fad  in  the  declaration  | 
without  offering  any  fpecial  matter  to  evade  it* 

'  Thus,  if  a  charge  is  of  trefpafs,  the  general  iffue  is^ 

not  guilty  i  if  with  a  debt,  ihzt  ht  ewes  noihing  i  if  on 
a  fpecialty,  he  admits  the  debt,  unlets  he  denied 
the  deed,  for  the  feal  continuing,  it  muft  be  diffolved 
io  ligamine  quo  ligatur }  for  there  is  that  credit  given 
to  the  folemnity  of  the  feal,  that  the  defendant  can- 
not fay  he  did  not  owe,  when  it  appeared  by  the  ac- 
7  knowJedg- 
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knovledgment  of  the  feal  that  he  was  indebted :  on 
[  aa  §fimpjit^    nm  affumpfit.     And  thefe  pleas  are  Oeoenl  Urue 

i  aim  the  gemral  iffae^  becaufe,  by  importing  an  ab*  ^^*^ 

I  iblute  and  general  denial  of  what  b  alledged  in  the 

declaration,  they  amount  at  once,  to  an  iflje :  by 
which  is  meant  a  fa£i  aflumed  on  one  fide,  and  de« 
nied  on  the  other.  There  is  alfo  a  plea  to  the  ac* 
tioo,  whereby  the  defendant  confefles  or  acknow- 
ledges the  debt  to  be  due  \  and  that  is,  where  the 
creditor  harafles  him  with  an  adiion,  after  tender 
and  refufal  of  the  debt  \  in  this  cafe  it  becomes 
neceflary  for  the  defendant  to  acknowledge  the  debt, 
and  plead  the  tender ;  adding,  *^  that  he  has  always 
••  bum  Tiadj^  andJIiU  is  ready,  to  dif charge  it:**  for 
a  tender  by  the  debtor,  and  refufal  by  the  creditor, 
will  in  all  cafes  difcharge  the  cofts,  i  rent,  21 . ;  but 
not  the  debt  itfelf,  the  defendant  being  obliged  to 
pay  the  fum  tendered  into  the  hands  of  the  protho* 
notaries  of  the  court,  which  if  the  plaintiff  accepts, 
lie  i$tU>^f^  going  any  further  in  that  plea,  but  may 
go  for  further  damages  upon  the  general  ifltie, 
pleaded  with  the  tender.    L  Raym.  774. 

Frequently  the  defendant  confefies  one  part  of  the  Pafmcst  of  mo. 
complaint  (by  cogmenit  a^ionem  in  refped  thereof),  °^7  *Bto  couiu 
and  traferfes  or  denies  the  reft ;  in  order  to  avoid 
the  expence  of  carryingahat  part  to  a  formal  trial, 
which  he  has  no  ground  to  litigate.  A  fpecies  of 
thb  ibrt  of  confeffion  is  the  payment  of  money  into 
court,  being  as  much  as  the  defendant  acknowledges 
to  be  due,  together  with  thecofts  incurred,  in  order 
to  prevent  the  expence  of  any  farther  proceedings  ; 
and  this  may  be  done  in  all  adions  where  the  de- 
mand is  of  a  fiun  certain,  or  capable  of  being  afcer- 
taioed  by  mere  compuution,  without  leaving  an^ 
&rt  of  difcretion  to  be  exercifed  by  the  jury }  and  tf 
the  plaintiff  accepts  thereof,  he  is  to  be  paid  hia 
cofts,  tfnot,  he  proceeds  at  his  peril ;  for  if  he  does 
not  prove  more  to  be  due  than  is  fo  paid  into  court, 
be  will  be  nonfuited,  and  pay  the  defendant  cofts ; 
but  he  is  intitled  to  the  money  fo  paid  in  at  all 
events,  for  the  defendant  has  acknowledged  it  to  bo 
bis  due. 

h 
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SettiF.  If  the  plaintiff  owes  to  the  defendant  a  fum  o^ 

money,  as  for  goods  fold  and  delivered,  or  the  like^ 
he  may  fet  up  that  demand  againft  the  plaintiff  bjr 
plea,  or  notice  of  fet-off,  purfuant  to  the  Stat,  vf 
2  Gio.  2.  c,  22.  and  8  of  Geo.  2.  c.  24.  but  if  thd 
defendant's  demand  (hould  not  be  equal  to  counter* 
balance  the  plaintiff's,  then  before  he  delivers  fuch 
plea  or  gives  notice  of  fet-off,   he  muft  pay  the 
remaining  balance  into  court. 
ForTTierlygenera)      Formerly  the  general  iffue  was  feldom  pleaded 
iiVae  wM  feldom  (exccpt  whcn  the  pany  meant  wholly  to  deny  tHc 
^eadcd  (except,  ^^j^j.gg  alledged  againft  him);  but  when  he  meant  to 
diftinguifli  away  or  palliate  the  charge,   it  was  al- 
ways ufual  to  fet  forth  the  particular  fads  in  what 
is  called  2/pedal pleat  which  was  originally  intended 
to  apprize  the  court  and  the  adverfe  party  of  the  na* 
ture  and  circumfiances  of  the  defence,  and  to  keep 
the  law  and  the  fa£i  difiindk.    And  it  is  an  inva* 
liable  rule,  that  every  defence  which  cannot  be  thus 
Specially  pleaded,  may  be  given  in  evidence  upon  the 
g^eral  iffue  at  the  trial.    But  the  fcience  of  fpedal 
pleading  having  been  perverted  to  the  purpofes  of 
chicane  and  delay,  the  courts  have  of  late  in  fome  in« 
fiances,  and  thelegiflature  in  many  more,  permitted 
the  general  iffue  to  be  pleaded,  which  leaves  tvcry 
thing  open,  the  fad,  the  taw,  and  the  equity  of  the 
cafe ;  and  have  always  allowed  fpecial  matter  to  be 
given  in  evidence  at  the  trial. 
Special  pleii«         Special  pleas  in  bar  of  the  plaintiff's  demand  are 
very  various,  according  to  the  circumftances  of  the 
defendant's  cafe:  as  in  real  adions,  a  general  nUa/e^ 
or  a  /ff#,   both  of  which  may  deftroy  and  bar  the 
plaintiff's  title.  *  Or  in  perfonal  adions,  an  accord^ 
arbitrationy  conditions  perjormedy  non^age  of  the  de^ 
fendanty  or  fome  other  fad  which  precludes  the 
plaintiff  from  bis  action. 
Jttftification,  A  juftification  is  likewife  a  fpecial  plea  In  bar,^  a3 

in  adtions  of  affault  and  battery,  fin  affavlt  demefne^ 
that  it  was  the  plaintiff's  own  original  affault;  in 
trefpafs,  that  the  defendant  did  the  thing  complained 
of,  in  right  of  fome  office  which  warranted  him  fi  to 

4  Aj 
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ii\  orioaAionof  flander,  ikat  tbtplmtaifis  realfy 
mUgman  as  the  Jgfeniimt  frid  hi  was. 

AXh  a  mto  may  plead  the  ftatute  of  limitations  St&tueeof  limit- 
ifltar:  §r.$bi  time  Ihrntedby  certain  a^s  rf.parliih-  •**•"• 
maty  beyond  which  no  plaintifF  can  lay  bts  caufe 
of  afiioo;  the  ufe  of  which  were  calculated  to  pre* 
fote  the  peace  of  the  kingdom,  and  to  prevent  thofe 
ioownerable  perjuries  which  might  enfue,  if  a  man 
veie  allowed  to  bring  an  adion  for  any  injury  cdm* 
Bitted  at  any  diftance  of  tlme«  If  t  herefore,  in  any 
fait,  the  mjury  or  caufe  of  action  happened  earlier 
than  die  poiod  exprefsly  limited  by  law,  the  de* 
fendaot  may  plead  thi  Jlatuti  cf  limtatUns  in  bar* 
yOeti  Joe.  I.  r.  j6.  TitU^  Within  what  titmaSf ions 
arit9  hi  hrm^bt. 

An  ^tpfel  is  likewife  a  fpecial  plea  in  bar;  which  Eftoppd. 
happens  where  a  man  ha^h  done  fome  ad,  or  exe- 
cuted fone  deed,   which  eftops  or  precludes  him 
from  aferring  any  thing  to  the  contrary. 

Then  are  three  kinds  of  eftoppels. — —  ift,  By  Three  kinds. 
mttir  efnceri.     %i*  By  matar  in  writings  as  by 
deed  indensed,  C^r.     3^<  By  matter  in  paisy  as  by 
livtry,  by  entry,  by  acceptance  of  rem,  partition^ 
by  acoepuoce  of  an  eftate. 

fiy  matter  of  record  all  parties  are  eftopped,  fo 
h  that  a  man  (hall  not  be  received  to  take  an  aver- 
ment contrary  to  record*    Co^  Lit.  352.  a. 

In  a  deed  all  the  parties  are  eftopped  to  fay  any 
thing  a^ainft  it ;  it  eftops  a  lellee  to  fay,  that  the 
kflbr  had  nothing  in  the  land^  Ufc.  and  parties  and 
privitt  are  bound  by  eftoppcl.     Co.  Lit.  58. 

If  the  condition  of  an  obligation  be  to  perform  all 
oovcoaots  contained  in  fuch  an  indenture,  in  debt     - 
upon  the  obligation,  the  defendant  cannot  fay  that 
there  is  no  fuch  indenture,  becaufe  he  is  eftopped. 
RtO.  Abr.  408.     Cr:  Eiiz.  767.     Sand.  316. 
•    Efioppels  are  to  be  pleaded,  relying  on  the  eftop*  How  to  be 
pel,  without  demanding  judgment,  Ji  a^io^  &c#  pleaded. 

4  ^^-  53- 

The  conditionsand  ijualities  of  a  plea  (which,  as  Qualitici  of  a 
wellascftoppels,  will  hold  equally,  mutatis  mutandis^  P*^* 
£  with 


50  Of  the  ^nttmn^ 

%ith  regard  to  other  points  of  pleaAvifg),  nr^,  ill. 
Tifat  it  hi  jingU^  and  cMtaimng  0iify  mi  mMtri  fot 
duplicity  begets  conDufion.  Bat  by  Stat.  4.  imd  5 
Jnn.  c.  16.  ft  man  wkh  leaye  of  the  Cdait,  Mry 
plead  ttMO  or  more  diftin£l  matters  orfingle  pheto  % 
as  in  aiTattlty  H$t  gkilty,  and  y^M  iipMk  iemipH. 
2.  That  it  hi  JlnSi^  and  mt  fy  way  of  argumtki  or 
rebiarfaL  3.  That  it  'have  cMvenieni  ariainty  ^thm^ 
placiy  and  pirfom^  4*  That  it  anfivtr  tbi  flahtitff^s 
alUgtttitns  in  every  maUrial  peint.  5.  ^%a  k4e  fa 
pleaded  as  te  he  capable  of  trial  i  for  Without  iml» 
the  caufe  can  receive  no  end.  Ca.  Lit.  yy^  (• 
Tbe  plea  oof!  The  pl€ft  aught  to  be  according  to  the  demaiHly 
be  r.bftMKiaiiy  and,  as  the  plaintiff'^  aaionmoftbafc  ill  eftmials 
'^'  necelTary  to  maintain  it,  fo  the  defendant's  bar  tnuft 

be  fttbftantially  good ;  that  is,  the  efleote  Or  gift  of 
the  ptea  muft  be  Aich,  as  if  found  for  l!hedefendaiie» 
the  court,  according  to  (be  rulea  of  law,  muft  dif- 
mifs  or  giv<  judgment  for  him^  but  if  the  -gift  of 
the  bar  be  nought,  h  cannot  be  cured  e¥en  mfter 
verdid  found  for  htcn;  if  it  be  badovily  ill  form, 
a  verdift  will  core  k;  and  if  the  gift  be  traverfed^ 
all  coliaieral  circumftances  will*  be  imeivded  sAer 
▼erdfd.  4  Bac.  Ah.  86.  and  in  general  pteading^ 
prolteity  is  to  be  avoided* 
SpecUr  pieai.  Special  pleas  are  ufualiy  in  the^mM/fcur/foue- 
times  in  the  negative ;  but  they  always  adVan^te  fome 
new  fad  not  mentioned  in  the  declatation  |  «nd 
rhen  they  muftlx  averred  to  be  true  in  the  cottflnon 
form ;— «•  and  this  be  is  reaJfy  te  verify** 
Rule  lA  piou^  It  19  a  rule  in  general  pleadings  that  Bo  waiti  be 
»s*  allowed  to  plead  fpecially  fuch  a  plea  as  araoiints  to 

the  general  iffite  \  for  pleas  which  amount  to  fhc^ 
general  iflue  are  only  fa£ts  on  which  the  iflue  nay 
be  turned  in  evidence,  and  therefore  are  not  tffiies 
of  fad  to  be  referred  to  th«  eotfrt,  but  matters  of 
evid«fnce  to  be  determined  by  a  jury,  andconfequent* 
ly  not  good  pleas:  becaufe  they  draw  to  the  esaeskW 
nation  of  the  court  what  is  proper  to  be  determined^ 
by  a  jury :  and  fuch  pleas  are  good  caufesof  fpecial 
4emurrer,  fince  27  Sliz.  c.  5,  and  before  it,  oi  a 
general  one,     10  Ce^  95.  a.    Cr^.  Car.  IS7, 

II 


.  If  cbe  defence  coofift  in  matter  of  hW^  'flie  de-  When  to  pieu 

fate  auft  plead  fpecially ;  for  the  matter  of  ^P^^^^^^r* 

brnmoEL  be  (hewn  to  the  court,  fo  as  the  judgei 

fli^deicraiiiiey  whether  the  difcharge  will  bar  the 

^hiotiff's  adion  .or  not ;  and  therefore,  on  not  guilty 

ia  trefjiafty  the  defendant  cannot  fliew  a  licence  to 

piofe  there  was  no  trefpaCi  s  becaufe,  though  the 

licence  oalEcs  it  no  trefpafs,  yet  he  (hews  that  licence 

taaa  improper  jurifdidion,  v/z.  tothejury,  who 

aie  not  proper  judges  of  the  law.     %  Mod.  i66« 

5MfJ.2s%>    2  Salt,  580.  pL  u  Ab,  174.    So 

if  a  defendant  (hews  a  releafe  of  a  debt  to  a  jury« 

k  is  Aoeifidence»  becaufe,  though  the  releafe  makes 

it  to  be  no  debty  he  (hews  it  to  an  improper  jurif* 

diaion. 

When  the  plea  of  the  defendant  is  filed,  if  it  does  what  to  reply. 
not  amount  to  an  ifiiie,  o(  total  contradidion  of  the 
dechrationy  bat  only  evades  it*  the  phtintilF  may 
reply  to  it:  either  traverfing  it;  that  is,  totally  de- 
offog  itj  or  he  may  alledge  new  matter  in  contra* 
diAioo  40  Che  plea. 

Replication  (repiuatifi)f  is  an  exception  or  anfwer  RepUcadoiu 
made  by  the  plaintiff  to  the  defendant's  plea,  and  it 
is  to  contain  certainty,  not  varying  from  the  decla- 
ration, but  muft  purfue  and  maintain  the  caufe  of 
the  plaintiff's  aftion,  other  wife  it  will  be  a  departure 
in  pleading,  and  go  to  another  matter.  Co.  Litt.  304. 
Therefore  if  the  plaintiff  in  his  declaration  fets  forth  Departore>«Jiat« 
one  thing,  and  after  the  defendant  hath  pleaded* 
the  plaintiff  in  bis  replication  (hews  new  matter  dtf- 
fatnt  from  his  declaration,  this  is  a  departure. 
fkm*  78.  a  ImJI.  147.  But  if  the  defendant  takes 
ifliie  vpon  it^  he  lofes  the  advantage^  if  it's  found 
far  the  plaintiff  he  muft  demur  to  it.  Raj  86* 
1 IML  Ahr.  144. 

If  the  defendant  plead  one  thing  in  bar,  and  the 
|laiotiff  replies  to  it,  the  defendant  in  his  rejoinder 
^ts  that,  and  (Ikws  another  matter  contrary  to,  or 
not  purfuing  hia  firft  plea  1  this  is  a  departure  and 
(Dod  canfe  of  demuner.     i  ialk.  iii. 

Traverfe  comes  from  the  French  travirfir^  and  Traterfti 
is  lafed  in  the  law  for  the  denying  of  fome  matter  of 
£  %  faft) 
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faA,  alledged  to  be  done  id  the  declaration  i  upon 
which  the  other  fide  comes  and  affirms  that*  it  was 
done;  and  this  makes  a  fingle  and  good  ifiue  for  the 
caufe  to  proceed  to  trial :  and  the  formal  words  are, 
in  our  French,  fans  cto^  in  Latin,  aifquihdc^  and 
in  Englifli,  fvith$ut  that,  that  fuch  a  thing  was 
doneornot.  Kitch  117.  fVefi,Symb.  par.%.  Every 
matter  of  fad  alledged  by  the  plaintiiF,  may  be  era- 
verffd  by  t lie  defendant,  but  not  matter  of  law.  Or 
where  it  is  part  matter  of  law,,  and  part  matter  of 
{2L& ;  nor  may  a  record  be  travcrfed  which  is  not 
to  be  tried  by  a  jury. 

Thefe  rules  are  to  be  obferved  in  traveries : 
I.  The  traverfeof  a  thing  not  immediately  alledged, 
vitiates  a  good  bar.  2*  Nothing  muft  be  traverfed, 
but  what  14  exprefly  alledged.  3,  Surplufage  in  a 
plea  doth  not  inforce  a  tfaverfe.  4*  It  muft  always 
be  made  to  the  fubftantial  part  of  the  title.  5.  Where 
an  a£l  may  tndifierently  be  intended  at  one  day  or 
another,  there  the  day  is  not  traverfable.  6.  In  ac- 
tions of  trefpal's,  generally  the  day  is  not  material ; 
though  if  a  matter  be  to  be  done  upon  a  particular 
day»  there  it  is  material  and  traverfable.  2  RM. 
Rep.  37.  1  Rail.  Rep.  235.  Yih.  122.  2  LilL  Ab. 
313.  If  the  parties  have  agreed  on  the  day  for  a 
thing  to  be  done,  the  traverfe  of  the  day  is  material  ^ 
but  where  they  are  not  agreed  on  the  day,  it  is  other« 
wife;  and  though  it  is  proved  to  be  done  on  another 
day,  it  is  fufficient.     Palm.  280. 

Where  the  matter  alledged  by  the  defendant  in 
his  pica,  is  contrary  to  the  matter  fet  forth  in  his 
declaration,  there  muff  be  a  traverfe  or  denial  of  fuch 
matter  fet  forth  in  the  declaration  \   fo  if  the  repli- 
cation contradids  the  matter  alledged  in  the  plea. 
Lutw.  38 1 .     Cro,  Eliz    30. 
There  cannot  be      There  cannot  be  a  traverfe  upon  a  traverfe,    be- 
a  waverfe  opon  ^jiufg  j^at  in  all  pleadings,  whereupon  a  traverfe  ^ 
•  cravcre.         properly  lalcen,  the  iffue  is  clofed  ;   and  therefore 
a  traverfe  cannot  be  taken  on  a  traverfe,  for  a  tra- 
verfe muft  be  of  a  material  point ;  if  to  the  declara- 
tion, it  deitroys  the  plaintiff's  aftion ;  if  to  the  bar, 
it  deftroys  what  is  faid  in  avoidance  of  the  a^ion  1 

and 
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isd'if  10  the  replicationi  what  was  faid  in.avoidance 
10  the  bars  ^^Ji^  ^  cattris^  and  confcquently  a  fub- 
icfiicm  traverfe  will  be  infignificant ;  becaufe  when 
aoMterial  traverfe  is  taken^  the  reft  ftands  confeded, 
£tf.Itfr.  282.  HqB.  104.  Santi.  20.  22.  Faugh,  tl. 
Crs.  Car,   105.     SaU,  91. 

That  the  traverfe  muft  be  taken  to  ibme  material  It  muft  be  ta^rn 
poiDt  aliedged  by  the  advcrfc  party,  which  if  found  tofomematrria 
for  him  who  takes  it,  abfolutely  deftroys  the  advcrfe  ^^'^^  »*«<**«<*• 
party's  right,  by  (hewing,  that  he  hath  none,   in 
maMntr  andftrm  as  be  hath  aliedged ;  and  being  to  the 
principal  point  aliedged,   puts  an  end  to  the  mat- 
ter.    %  Sound.  5*  28.     6  Co.  24.  a.     Catter  217. 
Laae  18. 

The  replication  may  confefs  and  avoid  the  plea  Replication  may 
if  foroc  new  matter  of  diftinaion,  confiftcnt  with  *hfpie"lrtril 
the  plaintiflF's  former  declaration,  as  in  an  adion  for  verfeordeoy  the 
trefpaifiogoo  land,  whereof  the  pUintift'  is  feized;  f*^' 
if  the  defendant  (hews  a  title  to  the  land  by  defcent, 
and  that  therefore  he  had  a  right  to  enter  and  give 
<vA»r  to  the  plaintiff,  the  plaintiff  may  either  tra- 
verfe or  totally  deny  the  UA  of  the  defcent ;  or  he 
may  confefs  or  avoid  it,  by  replying,  •*  That  true  it 
**  is  that  Juch  difctni  happened^   but  that  fince  the 
*'  difeint  ib4  defcendant  himfelf  demijed  the  lands  to 
•♦  the  plaintiff  for  term  af  life.'* 

C^liwr  (cokr)y  fignifiea  a  probable  plea,  but  what  Colour  in  plead. 
is  in  fad  falfe;  and  hath  this  end,  to  draw  the  trial  '"S« 
of  the  caufe  from  the  jury  to  the  judges :  and  there- 
fore color  ought  to  be  matter  in  law,  or  doubtful  to 

The  replication,  where  new  matter  is  offered.  How  replication 
concludes  with  bocparatus  ejiverijicare^  fo  as  to  give  ^°"'*;**^  "^^ 

^.      ,  -      ,  *  /  '  •   •         I        -r    L     defendant  re- 

thc  defendant  an  opportunity  to  rejom  ;   but  if  the  joj^s  on  new 
plaintiff  takes  iffue  on  the  defendant's  plea,  and  it  natter, 
be  a  matter  to  be  tried  by  a  jury,  then  it  concludes 
to  the  country. 

But  if  there  is  new  matter  in  the  replication,  the  Rejoinder. 

defendant  may  rejoin,  or  put  in  his  anfwer,  called  a 

njoinder  (rejun&io)^  which  is  to  be  a  fufficient  an.- 

fwer  10  the  replication,  and  follow  and  enforce  the 

£  3  matter 
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matter  of  the  bar  pleaded :  and  if  the  defBodant  de- 
part therefrom,  the  rejoinder  is  not  good*     2  UIL 
Mr.  433. 
Pepartare  in         Departure  in  pleading  is  when  the  fecood  plea 
pJepdiiig.  contains  matter  not  purfuant  to  the  former,  aod 

which  does  not  fortify  the  fame ;  and  when  the  re« 
^  joinder  contains  new  matter  fubfequent  to  the  mat* 

ter,  or  not  fortifying  the  fame,    this  is  regularly  a 
departure.    Co.  LitU  304.    But  where  a  man  pleads 
any  thing  which  he  could  not  have  (hewed  at  firft, 
it  fhall  never  be  reckoned  a  departure  s  fo.where  be 
fortifies  it  in  the  fame  manner  that  be  pleaded  it  \ 
but  if  he  fortifies  in  another  manner,  as  by  fpectal 
cuftom,  it  will  be  a  departue.  Telv.  14.  Djir  253. 
SiiU  260.     Jon.  162.   Leon.  156,     Cn.Can  157. 
Surrejoioaer,&€.  The  plaintiff  may  anfwer  this  by  way  of  furrejoinder 
(quadruplicaiio)i  upon  which  the  defendant  may  re- 
butt  ;  and  the  plaintiff  may  anfwer  him  by  a  fur- 
rebutter. 
Pleadi^pfeidom      It  is  very  (feldom  the  pleadings  run  to  fuch  a 
ien°gtb^  qnidi.   length,  unlefs  in  aaions  of  trefpafs ;  there  the 
ftc.   '  plaintiff,  after  he  has  ailedged  in  the  declaration  a 

general  wrong,  may,  in  his  replication,  after  an 
evafive  plea  by  the  defendant,  reduce  that  general 
wrong  to  a  more  particular  certainty,  by  affigntng  the 
injury  afrefli,  with  all  its  fpecific  circumftances,  iQ 
fuch  manner  as  clearly  to  afcertain  and  identify  it, 
confidently  with  his  general  complaint  $  which  is 
KoT^  a(n|Q.  called  a  new  or  novel  cffignminU  As  if  the  pMntiff 
"  in  trefpafs  declares  on  a  breach  of  his  clofe  in  D ; 

and  the  defendant  pleads  that  the  place  where  the 
injury  is  faid  to  have  happened,  is  a  certain  place  of 
paflure  in  D,  which  defcended  to  him  from  B  his 
father,  and  fo  is  his  own  freehold ;  the  plaintiff  may 
reply  and  affign  another  clofe  in  O9  fpecifying  the 
abuttals  and  boundaries,  as  the  real  place^of  the  in- 
jury ;  which  in  fad  amounts  co  a  new  declaration, 
ro  which  the  defendant  may  juftify,  by  alletlging 
new  matter ;  and  frequently  fuch  juftifications  lead 
the  parties  into  thofe  great  length  of  pleadings  be-* 
fore  they  join  iflue. 

Arcb^ttc^ 


aaear^ 
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A  r^uUer  fometimes  Js  to  be  met  wkh  in  re« 
plevta^  but  moftly  before  th^  purtiea  conrie  to  a 
febu^tefy  there  is  a  deouifrer,  which  brings  the 
natter  of  law  to  an  iflue. 

It  hath  been  prcvioufly  ob&cved,  that  duplicity  of  Dopiicity  to  W 
pleading  muljl  be  avoids.    Every  plea  muft  be  ^''^'''^'*- 
finpks  iotire,  connedled»  and  confined  to  a  fingle 
point :  it  muft  never  be  entangled  viith  a  variety  of 
di&inSt  independent  anfwers  to  the  fame  matter  ; 
which  muft  require  as  many  different  replies,   and 
introduce  a  multitude  of  iilues  upon  one  and  the 
ianie  difpute ;   for  this  would  often  embarrafs  the 
jury,   and  fometimes  the  court  itfelf,  and  at  all 
events  would  greatly  enhance  the  expence  of  the 
parties;   yet  it  is  frequently  expedient  to  plead  in 
iiicb  a  manner,  as  to  avoid  any  implied  admiffion 
of  a  fa£l,  which  cannot  with  propriety  or  fafety  be 
pofitively  affirmed  or  denied    And  this  may  be  Proteflatioa. 
done  by  proteftationj  whereby  the  party  interpofes  an 
oblique  allegation  or  denial  of  fome  fa<S):,  proUfting 
diat  fucb  matter  does  or  does  not  exift ;  and  at 
the  lame  time  avoiding  a  dired  affirmation  or  denial, 
Co^Liii*  124.  h.  and  it  muft  Qome  after pr^ec/Wi/r^ff, 
and  not  before' in  law.    The  ufe  of  it  is,  to  fave  Theufeofmafc. 
the  pafty  from  being  copeluded  with  refpedi  tofome  iog  prouftAtioa 
f$St  or  circumftance,  which  cannot  be  dtreAIy  '"  P^^'^c* 
affiropod  or  denied  without  falling  into  duplicity  of 
pIciKling ;  and  which,  y^t  if  he  did  not  thus  enter 
hil  pr^t^,   be  might  be  deemed  to  have  ucitly 
.waived  or  admitted.    Thus,  if  a  defendant,  by  when  Mctflary 
ii;9y  pf  iiylucement  to  the  point  of  hia  defence,  to  be  mtde. 
^tWgea  (askong  other  matters]  a  particular  mode  of 
foifia  or  tenure,  which  the  plaintiff  is  unwilling  to 
^mih  ^nd  yetdefires  to  take.iffiie  upon  the  principal 
point  of  th^  defence ;  he  muft  deny  the  feifin  or 
tenure  bf  way  of  proteftation^  and  then  traverfe  the 
defeo^ve  mi^tter.    So  if  ap  award  be  fet  forth  by  the 
pk^ptiff  apd  he  c%n  affign  a  breach  in  one  part  of 
it*  vf¥.  th^  nonpayment  of  a  Cum  of  money,  and  yet 
is  afraid  to  admit  the  performance  of  the  reft  of  the 
award,  to  a?er  in  general  a  nonperformance  of  any 
£  4  part 
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part  of  it,  left  fomething  (hould  appear  to  have 
been  performed ;  he  may,  to  fave  himfelf  any  ad- 
vantage he  might  hereafter  make  of  the  general  non-- 
perforniance,  by  alledging  that  by  proteftation  ;  and 
plead  only  the  nonpayment  of  the  money.  C^.  Lht. 
126.  Reg.Piac.  70.  18.  Vin.JLTiili PrBUftatian. 
When  It  ihall  be  In  any  ftage  of  the  pleadings,  when  either  fide  ad- 
raid  the  pwtiet  yances  or  affirms  any  new  matter,  he  ufually  (as  has 

how*to wfldu<k.  ^^  ^'*^)  ^^*"  '^  *°  ^  '"""^ »  ^"  ^®  ^*^^  hand, 
'  when  either  fide  traverfes  or  denies  the  fads 
pleaded,  he  ufually  tenders  an  iffue  ;  the  language 
of  which  is  different  according  to  the  party  by 
whom  the  ifTue  is  tendered  :  for  if  the  traverfe  or 
denial  comes  from  the  defendant,  the  ifliie  is  tendered 
in  this  manner,  '^  and  of  this  he  puts  himftlf  upan  tbi 
**  country^*  thereby  fubmitting  htm  felf  to  the  judg- 
ment of  his  peers  :  but  if  the  traverfe  lies  upon  the 
plaintiff,  be  tenders  the  iffue,  or  prays  the  judgment 
of  his  peers  againft  the  defendant  thus,  ^'  and  this  ht 
**  prays  may  be  enquired  of  the  country** 

But  if  either  fide  (as  for  inftance)  the  defendant 
pleads  a  fpecial  negative  plea,  not  traverfing  or  deny- 
ing any  thing  that  was  before  alledged,  but  dif- 
clofing  fome  new  negative  matter ;  as  where  the 
fuit  is  on  a  bond,  conditioned  to  perform  an  award, 
and  the  defendant  pleads,  negatively)  that  no 
award  was  made,  he  tenders  no  iiTue  upon  his 
plea;  becaufe  it  does  not  yet  appear  whether 
the  fad  will  be  difputed,  the  plaintiff  not  having 
yet  aflerted  the  exiftence  of  any  award ;  but  when 
the  paintiff  replies,  and  fets  forth  an  adual  fpedfic 
award,  if  then  the  defendant  traverfes  the  repli- 
cation,  and  denies  the  making  of  any  fuch  award, 
he  then,  and  not  before,  tenders  an  iffue  to  the 
plaintiff.  For  when,  in  the  courfe  of  pleading,  they 
come  to  a  point  which  is  affirmed  on  one  fide,  and 
denied  on  the  other,  they  are  then  faid  to  be  at  iflue; 
and  all  their  debates  being  at  laft  contrafled  into 
a  fingle  point,  muft  now  be  determined  either  in 
favour  of  the  plaintiff  or  defendant. 

.Iffiic 
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Hoe  (ixiius.  from  the  Fnnth  ijfuir^  i.  c.  imanart)  lObc  In  uet. 
gCBcallj  fignifics  the  point  of  matter  ifiuing  out  of 
tfreaJfegations  and  pleas  of  the  plaintifF  and  defend- 
jnt,  oonfifttng  regularly  upon  an  affirmativi  and 
wigtikfi  to  be  tried  by  twelve  men.  i  Inft.  1 26.  1 1 
R£p.  10. 

There  is  likewife  an  iflue  upon  the  matter  of  Id  law. 
law,  that  is,  where  there  is  a  demurrer  to  the  de- 
claration, plea,  replication,  &r.  and  a  joinder  there- 
to, which  is  to  be  determined  by  the  judges.  i.Inft. 

Ditmerrer^  cometh  of  the  Latin  word  denurariy  Demorrer. 
to  abide;  therefore  he  who  demurs  in  law  is  faid  to 
abide  upon  the  point  in  queftion,  for  it  confefles 
the  fads  to  be  true,  at  Sated  by  the  oppofite  party ; 
a§  if  the  matter  of  the  plaintiiF  s  complaint  be  infuf* 
ficient  in  law,  as  by  not  affigning  any  fufficient  tref- 
-pafi,  then  the  defendant  demurs  to  the  declaration ; 
iff  00  tht  other  band,  the  defendant's  excufe  or 
plea  be  invalid,  as  if  he  pleads  that  he  committed 
the  trefpa(s  by  authority  from  a  ftranger,  without 
fettiog  out  the  granger's  right ;  here  the  plaintiff 
may  demur  in  law  to  the  plea  ;  and  fo  on  in  every 
other  part  of  the  proceedings,  where  either  fide  per- 
ceives any  material  objedion  in  point  of  law,  upon 
which  he  may  reft  his  cafe. 

Demurrers  are  gentral  or  /fecial  i  general^  where  Ceneni  demur. 
no  particular  caufe  is  alledged ;  J^ecial^  where  the  ^  or  fpeciai. 
particular  objeflion  is  pointed  out,  and  infifted 
vpon  as  the  caufe  of  demurrer  $  and  that  as  a  general 
demurrer  confefleth  all  fuch  matters  of  fad  as  are 
fuiEciently  pleaded,  fo  he  that  demurs  fpecially,  can 
take  no  advantage  of  any  other  matter  of  form  than 
what  is  expreiled  therein  ;  but  he  may  of  any  other 
matter  of  fubftance.  C9.  Lit.  ji.  a.  10  Co.  88.  Mat- 
ters of  fubftance,  that  is,  the  omiffioti  of  fuch  ma- 
terial things  as  are  neceflary  to  fliew  a  right  in  the 
pbintiff*,  or  material  for  the  defendant  in  his  plea, 
may  be  taken  advantage  of  on  a  general  demur- 
fcr;  but  matter  of /(^rm  narefyf  muft  be  fpecialfy 

alledged^ 
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aJk^edy  and  affigned  as  caufes  of  demurrer.    Stat. 
27  Eliz.  c.  5.  Seei.  I.    10C9.  88.  D$£i.  plac.  ii8« 
2  Z^.  Ray.  798.    2  Sis/^.  678.  ft.  5.    &tf/.  4  &  5 
i/ifiv.  tf.  i6« 
Form  of  a  The  fofiD  of  fuch  dcmutrer  is^  ^  by  averiug  tbi 

demoficn  ic  diclaratiM  or  pUa^  replication  er  njoinder^  to  ii 

<*  infuffidtnt  in  law  to  mmntain  tbo  a&ion  or  dofiKce  \ 
*'  and  tluriforo  fraying  judgmtnt  for  want  vf  fuffi* 
<*  tient  mattir  alUdgid.**  And  upoa  either  a  gtmral 
or  fpocial  demurrer,  the  oppofite  party*  **  avero^ 
"  it  to  be  fufficiint^*'  which  is  called  z  joinder  in  de^ 
murrer^  and  then  the  parties  are  at  iffue^  in  point 
of  law.  Co.  Lit.  72.  0. 
Continnancei  It  may  not  be  improper  to  obferve,  that  during 
wbea  oeceflirjr.  j}jc  whole  of  thefc  proceedings,  viz.  from  the  de« 
livery  of  the  declaration,  it  is  necegary  that  both 
the  parties  be  kept  or  continued  in  court  from  day 
to  day,  until  the  final  determination  of  the  Tuit, 
For  the  court  can  determine  nothing,  unlefs  in  the 
prefence  of  both  the  parties,  in  perfon  or  by  tbeic 
attornies,  or  upon  default  of  one  of  them,  after  ap-i 
pearance,  and  a  time  prefixed  for  their  appearance 
in  court  again :  therefore,  in  the  courfe  of  pleadings 
if  either  party  negle£b  to  put  in  his  declaratioo^ 
plea,  replication,  rejoinder,  and  the  like,  within 
,  the  time  allotted  by  the  (landing  Qtles  of  the  courtf 

the  plaintiff,  if  the  omiflion  be  bis,  is  laid  tp  bo 
nonfuit,  or  not  to  follow  and  pMrfue  his  complaint, 
and  fhall  lofe  the  benefit  of  his  writ  \  or  if  it  be  on 
the  fide  of  the  defendant,  judgment  muft  beagaioft 
him,  for  fuch  his  default.  And  as  well  before  iflue 
or  demurrer  joined,  as  after,  a  day  is  continually 
given  and  entered  upon  the  record,  for  the  parties  to 
appear  from  time  to  time,  as  theeadgence  of  the  cafe 
may  require.  The  giving  of  this  day  is  called  the 
corainuancey  bccaufe  thereby  the  proceedings  are  con- 
tinued, without  interruption,  from  one  adjournment 
to  another.  If  tbefe  continuances  are  omitted,  the 
caufe  is  thereby  difcontinucd,  and  the  defqndant  is 
ixi^ZT^tiJine  die,  without  day>  fer  this  term ;  for  by 

his 
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hh  tppearmce  io  court  be  has  obeyed  the  connnand 
of  tbe  kiog's  writ,  and  unlefs  be  be  adjourned  over 
to  I  day  certain,  he  is  no  longer  bound  to  attend 
chat  fummooB ;  but  he  muft  be  warned  afrefh>  and 
the  whole  muft  begin  Ji  mv0. 

It  has  been  already  faid,  that  demurrers  are  to  be  Dtmortm,  I  em 
detennioed  by  the  judges  of  the  court,  upon  folemo  ^ey*«kroujh$ 
axgument  by  counfel  on  both  fides ;  and  to  that  end  ^  ^     ^i"^^ 
a  demurrer  book  is  made  up  by  the  attorney,  who 
is  to  fupport  the  demurrer,    containing  ail  the 
proceedings  at  length,  which  are  afterwards  enter* 
cd  on  record,  and  delivered  to  the  fecondary  in 
coart}  a  brief  is  then  given  to  a  ferjeant  to  move 
for  a  €§nfiBum  (dies  confiUi)  a  day  to  hear  the  counfel  Ce»finMwu 
00  both  fides,  which  is  granted  by  the  court  on  the 
fcadiag  of  the  record ;  the  rule  is  then  drawn  up 
ior  that  purpofe,  and  the  caufe  entered,  copies  of 
the  demurrer  book  are  then  nude  and  delivered  to 
each  judge  to  perufe,  n4/$  days  before  the  day  ap-  Kow  two  day*. 
pointed  for  the  argument.  R.E.  2jC(ir.  2.R,M. 
iGu.  2.  On  the  day  appointed,  the  ferjeants  on  each 
Sde  argue  the  demurrer,  which  is  then  deterniined 
by  the  court,  and  judgment  is  thereupon  accord- 
ingly given.     If  the  adion  be  in  debt,  and  judg-  In  4et<t4  judg- 
ment is  given  for  the  plaintiff,  the  judgment  is  final  i  "^^  ^^^' 
but  if  in  cafe,  a  writ  of  inquiry  of  damages  muft  la  cafe  iiiteilo*i 
be  awarded,  before  the  plain  tiff  can  haYe£na]  judg-  '*'^^* 
ment.    If  judgment  be  for  the  defendant*    the 
judgment  is,   that  the  plaintiff  *'  nihii  uipiat  per 
^  h-ivi/*   take  nothing  by  his  writ,  and  that  the 
defendant,  ^*  eat /ha  die"  go  without  day.  fFodd's 
Jf^.  603.    Thus  is  an  iflue  in  law  or  demurrer 
difpoted  of. 

An  iffue  of  fa  A  is,  where  the  fad  only,  and-  not  KTae  of  faa  to 
the  law,  is  difputed  :  and  when  he  that  denies  or  ^  ^^' 
tiaveries  the  fad  pleaded  by  his  antagonift  has  ten* 
dered  the  iffue  thus,  ^'  and  this  be  prays  may  bi  #»- 
**  pared  0/ by  the  ceuntryy'  or,  ^^  and  ef  this  hi  puts 
**  bimfdf  on  tbi  country ^*^  it  may  immediately  be  fub- 
joiiied  by  the  other  party  j  <*  and  the  faid  A.  B.  dHb 
^*  \hiliki^^*  whicti  dop^i'tbe  iff^e  is  (aid  to  be  join- 
ed, 
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tif  both  parties  having  agreed  to  reft  the  fate  of  the 
caufe  on  the  truth'  of  the  fad  in  queftion  to  the  de- 
,  termination  of  a  jury. 
P(ea«»r^rji/«r.  It  may  fometimes  happen,  that  after  the  defend- 
reinuaiiMuaMct.  a^t  has  pleaded,  nay  even  after  iffue  or  demurrer 
joined,  there  may  have  arifen  fome  new  matter, 
which  IS  proper  for  the  defendant  to  plead ;  as,  that 
the  plaintiflF,  being  SL/emeJole^  is  fince  married,  or 
that  (he  has  given  the  defendant  a  releafe,  and  the 
like  ;  here,  if  the  defendant  takes  advantage  of  this 
new  matter  as  early  as  he  pofiibly  can,  viz.  at  the 
day  given y«^r  his  next  appearunce^  be  is  permitted  to 
plead  it^  and  is  called  a  plea  puis  damin  continue 
ance^  or  fince  the  laft  adjotn  nment :  for  it  would  be 
unjuft  to  exclude  him  from  the  benefit.of  this  new 
defence,  which  it  was  not  in  his  power  to  make 
when  he  pleaded  the  former :  it  is  dangerous  to  relf 
on  fuch  a  picra,  without  a  due  confideration  :  for  it 
confcfles  the  matter  which  w^is  before  in  difpute 
between  the  parties,  Cro,  Eliz.  49. ;  and  it  is  not 
'  allowed  to  be  put  in,  if  any  continuanct  has  inUrm. 

ViTiid  between  the  arifing  of  this  frefh  matter^    and 
the  pleading  nf  it :   for  then  the  defendant  is  guilty 
of  neglefb,  or  la^heSt  an  J  is  fuppdfed  to  rely  on  the 
merits  of  his  former  plea :  alfo»  it  is  not  allowed  after 
a  demurrer  is  determined,  or  verdi6l  given ;  becaufe 
then  relief  may  be  had  in  another  way,  namely,  by 
writ  of  audita  quarela^  which  is  in  the  nature  of  a 
bill  in  equity,  to  be  relieved  againft  the  oppreflion 
of  the  plaintiff.     Tnis  writ  is  n^^w  almoft  rendered 
ufelefs,   fince  the  courts  have  (hewn  fo  much  in- 
dulgence in  granting  a  fummary  relief  upon  motion. 
Plea  pun  J,7r.     Ld,  Rojm^  439.     Ilfue  was  joined  and  vtn.  fac. 
«'*  r<^'i»x/*«f«  awarded   quinderi  Hilarity   which  was  the  lytb  of 
b^reloJ^  1f>n"*fy5  a^l^"*  **^«  laft  continuance  the  defendant 
if  be  verified  by  on  the  30th  of  January  pleaded  generally,  that 
•Jfidarii.  p^^^  darrein  continuance^   viz.    on  fuch   a   day   he 

became  a  bankrupt,  and  that  the  caufe  of  adion 
did  accrue  before  fuch  time  as  he  became  a  bank- 
Th'spYeimoybe  rupt)  and  hoc  parotus  eft  verificare^  &c.  and  verified 
received  at  the  ^jjjg  ^j^   |,y  ^^  affidavit,    Motion  to  fet  it  afide  as 

aflites,   Teh,  f  j 
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t  iiivoloiM  and  dihtory  pleavuid  alledged  that  it 
was  ifl  the  difcnetion  of  the  court  whether  they 
iRMild  receive  the  plea  or  not;  that  the  plea  is  bad, 
kcaufe  not  altedged  that  defendant  in  all  things 
conformed,  and  obtained  his  certificate,  and  that 
it  was  not  pleaded  in  due  time :  to  which  it  was 
aofwered,  the  plea  was  as  the  ftatate  dire£is,  and 
Was  in  due  time,  for  the  fad  happened  fince  iflTue 
joined,  and  the  laft  continuance  (which  is  the  re- 
turn of  the  venire)  was  upon  the  27th  of  January  ; 
and  this  plea  was  put  in  upon  the  30th  of  January, 
which  is  qtidrtQ  diepofl  of  that  return.  The  court 
were  clearly  of  opinion  they  bad  it  not  in  their 
power  to  rejefi  the  plea,  and  the  Chief  Juftice  L^rdCsmdta. 
faid,  that  fuib  difcretion  was  cenirary  U  tbi  ginius  rf 
tbt  c^rnman  taw  if  England^  and  would  be  more  fit 
fer  an  eafiem  monarchy  ^  than  for  tins  land  of  liberty ; 
ndK megabimm^  ^'c,  jujiidam \  and  there  is  nodifFer<- 
ence  between  a  plea  puis  darrein  continuana  and 
any  other  defence  but  this,  That  the  hdt  which 
£rft  warrants  this  plea  iirfl  exifted  or  happened 
fince  the  laft,  and  before  the  next  continuance,  it 
is  a  defence  which  the  party  could  not  poiTibly 
make  when  he  firft  pleaded,  and  which  he  is  bound 
fo  make  after  the  laft  continuance,  and  before  the 
next.  It  muft  be  verified  by  affidavit.  Plea  leceived. 
P-rrr  V.  Satkeld^  2.  Wilf.  137. 

When  theparties  are  at  iflfue,  as  before  mentioned,  ^*»i*f* 
the  court  awards  a  writ  of  venire  facias  upon  the  roll, 
commanding  the  flierifF  **'  that  be  caufe  to  come  before 
•*  the  king*sjuftices  at  Wcftminfter  (on  fuch'a  day) 
*•  twelve  free  qnd  lawful  men  of  the  body  of  the  county^ 
**  by  whom  the  truth  of  the  matter  may  be  better  inown^ 
**  and  who  are  neither  of  kin  to  the  plaintiff  or  defend* 
**  ant^  to  recognize  the  truth  of  the  iffm  between  the 
**  parties."     The  jury  is  not  fummoned  upon  this  Htbeas  eorftrm 
writ,  and  therefore  not  appearing  at  the  day,  muft  J'^''^^'^^' 
unavoidably  makedefault>  and  a  compulfiveprocefs 
19  now  awarded  on  the  roll  againft  the  jurors,  called 
a  habeas  corpora  juratorum^   commanding  the  Jheriff 
**  to  have  the  bodies  oftbejur^n^  that  they  appear  at 

**  Weflminftcr, 
II 
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^  Wcftmiafter,  i^/i  (tbe  next  returAdajaGcer -tig 
^<  trial)  nifi  prim^  'unlgfs  bifart  that  day  /iy  Jiuf 
^  juftice  foall  cnat  int§  London  9r  WeftmittStr ;"  (^ 
the  venue  is  there  laid)  but  if  the  veniM  be  laid  im 
the  country,  as  Oxfrrd^  itc.  then^  V  f^lrfs  igfbr^ 
«'  thai  timt^  vis.  «»  Wednefday  ^Ar  ^ 

*'  «/ July  tbijuftiuspftar  hrd  ibiiung^  afpomudu 
*<  /tf^«  /£#  ajftzit  in  and  for  ihifaid  taintyy  fl^Ufir^ 
^*  cmt  at  Oxford,  &^/'  (the  place  wheve  the  affivca 
are  urually  holden.) 
^Wben  nade  re*      Thcfe  writs  of  fWfiiVt  and  babiss€orpara}Mrat9rwii^ 
twoiUc.         .are  ufually  fued  out  together ;  and  if  the  caufe  ia  lo 
be  tried  in  London  or  Mtddkfex^  the  vomn  b  made 
returnable  the  firft  nturn  of  thai  term  wbertin  ihg 
ijfut  isjoimd^  and.  the  babtas  corpora  the  noxt  return 
day  after  the  dof  of  trial ;  as,  for  inftance,   if  the 
caufe  is  to  be 'tried  the  lafi  Jkting  w/thin  tbo  arm^ 
then  if  "a  general  return  happens  afeer  that  da^ 
that  is,  the  proper  return  day  for  the  return:  if  after 
term,  the  Jrfl  general  return  day  of  the  next  ternti 
if  it  is  a  country  caufe,  the  venire  is  made  rcturs* 
.  able  on  the  lajl  general  return  of  the  fame  term  ufAerW" 
in  tbe  iJTue  is  joined^  vis,  Hilary  or  Trinity  terms  % 
which  from  the  making  up  the  iflue  therein,  are 
nfually  called  iflfuable  terms,  and  the  habeas  corpora 
on  ihtjirft  general  retsern  rf  Eajler ;  they  are  uloen 
to  the  meriff.of  the  county  where  the  venue  is  laid, 
who  returns  the  names  of  the  jurors  in  a  panel 
annexed  to  the  writ  (viz.)  a  little  pane,  or  oblong 
piece  of  parchment. 
ifthclheriflrbeA      If  the  fberifF  be  not  an  indifferent  perfon,  as  if 
ptrty,  vew'tM  to  he  be  a  party  in  the  fuit,  or  be  related  by  either 
go^tothecoio.   y^^  ^j.  jjflini^y  (^  ^jtii^j  of  ihc  parties,  he  is  not 

then  trufied  to  return  the  jury ;  but  the  venire  Ihail 
be  direded  to  the  coroners,  who  in  this,  as  in  many 
other  inftances,  are  the  fubftitutes  of  the  (heriff,  -to 
execute  procefs,  when  he  is  deemed  an  improper 
perfoo.  If  any  exception  lies  to  the  coroners,  the 
vemre  ifhall  be  direfled  to  two  clerks  of  the  court, 
or  two  perfons  of  the  county  named  by  the  courts 
and  fworn  ;  and  thefe  twO|  who  are  called  elifors, 

or 
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or  dafiUti  Ihali  iniUflrerently  name  (be  jurjr^  and 
their  itmmii  &»!•  P^rtefiue  de  bmi.  e.  25.  The 
dtofe  of  m/ifrius  was  inferted  \>j  Stat.  W.Tn,  13 
Bd.  f,  €.  50.  Then  the  pleadings  on  both  fides  are 
fm\j  cfitesed  on  a  piece  of  parchment  ftamped, 
whkh  is  called  a  Ric$rd  rf  nifi  priusj  and  having  R«cor4« 
|iaftd  the  proper  offices,  is  delWtred  tb  the  judge's 
maiihal,  widi  the  bahios  c$rpora  juratommj  and 
iieriff's  return  annexed,  who  eaters  die  caufe  for 
dial :  on  the  day  appointed  the  parties  attend,  and 
the  oatrfe  is  called  tm  in  its  duecourfe :  the  record, 
or  a  fliort  Acceant  of  it,  is  then  handed  to  the 
judge,  to  penife  and  obferve  the  pleadings,  and 
fte  what  iflttes  the  parties  are  to  maintain  and  prove, 
whKe  diejury  is  called  and  fworn  :  the  cafe  is  then 
eiicned,  toft  00  the  part  of  the  piaioti£F,  and  after- 
wards for  the  defendant,  by  their  Gounfel;  and  when 
the  effdentc  is  gone  through  on  both  fides,  the 
jndge,  in  prefence  of  the  parties,  the-couniU,  and 
■II  fldiers.  Aims  op  the  whole  to  the  jurors,  with 
fccbffemarks  as  he  thinks  neoeffiiry  for  theird  iredion^ 
ttid  ^mg  «hem  his  opinion  of  law  arifing  upon 
thatCTidenee;  upon  which  the  jury  are  to  confider 
^d  PQiurn  their  verdid  at  the  bar,  which,  when  Verdi^ 
done,  is  recorded  in  court  by  the  clerk  of  the  nt/i 
frins^  and  then  Aty  are  difcharged. 

If  the  iffue  be  found  either  for  the.  plaintiff  or  P^f"* 
Mendant,  er  fpecially,  or  if  the  plaintiff  makes 
deftirtt,  or  is  nonfuit,  it  is  entered  on  the  record, 
^d  is  called  a  ^^/tf,  which  being  entered,  judg- 
mem  may  be  figned  thereon,  unlefs  ordered  by  the 
com  to  the  contrary,  for  the  verdifl  may  be  fuf- 
pcoded  for  certain  caufes  by  a  motion  for  a  new 
trial,  or  arreRed.  6  Ai^d.  aa.  Saii.  649.  Some-  Jntf  imjBb^ 
times,  if  there  arifes  in  the  cafe  any  difficult  matter  ^^^^^  ^^^^ 
<rf  hw,  the  jury,  for  f he  fake  of  better  information, 
>Bd  to  avoid  the  danger  of  having  their  verdi£k  at- 
tainted, wtllfind  a  fpecial  verdifi ;  which  is  ground- 
ed on  the  Stat.  Wtftm.  1.  i^Ed.  1.  c.  30.  fi^.  2. ; 
»id  herein  is  ftated  the  naked  fads  as  they  find  them 
to  be  proved,*  and  pray  the  advice  of  the  court 
5  thereon; 
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thereon ;  concluding  condidonally,  ^  thai  if  mpm 
**  the  whole  maitir  thi  court  flmU  hi  ofopmimt  thai  thi 
<«  plaintiff  bad  taufe  ofaaion^  thejf  tbtn  find  far  tht 
«<  plaintiff  \  if  otherwifi^  than  far  thi  difendant/' 
This  is  entered  at  length  on  the  record^  and  after* 
wards  argued  and  determined  in  court. 

Another  method  of  finding  a  fpeciea  of  fpecial 
verdidi  is,  when  the  jury  find  a  verdiA  generally  for 
the  plaintiff,  but  fubje£k  neverihelefs  to  the  opinioa 
of  the  judge,  on  a  Jptcial  cafi  dated  by  the  counfd 
on  both  fides  with  regard  to  a  matter  of  law;  which 
bath  this  advantage  over  a  fpecial  verdid,  that  it  is 
attended  with  a  much  lefs  expence,  and  obtains  a 
much  fpeedier  decifion,  the  paftta  being  ftayed  im 
the  hands  of  the  officer  of  nift  prius^  till  the  queftion 
is  determined  \  and  the  verdict  is  then  entered  for 
the  plaintiff  or  defendant,  as  the  cafe  may  happen. 
But  as  nothing  appears  upon  record  but  the  general 
verdid,  the  parties  are  precluded  hereby  from  the 
benefit  of  a  writ  of  error,  if  diffatisfied  with  the 
judgment  of  the  court  upon  the  point  of  law,  which 
makes  it  a  thing  to  be  wiflied,  that  either  a  method . 
could  be  devifed  of  either  leflentng  the  expence  of 
fpecial  verdi<^s,  or  elfe  of  entering  the  cafe  at 
length  upon  the  pijiga.  But  in  both  thefe  cafes 
the  jury  may,  if  they  think  proper,  take  upon  them- 
felves  to  determine,  at  their  own  hazard,  the  com- 
plicated queftion  of  hSt  and  law,  and  without  either 
fpecial  verdid  or  fpecial  cafe,  may  find  a  verdiA 
abfolutely  either  for  the  plaintiff  or  defendant.  €$• 
Litt.  386. 

But  CO  return  to  the  verdid  of  the  jury«  where 
it  is  generally  found  either  for  the  plaintiff  or  de- 
fendant. In  this  cafe  it  has  been  already  obferved, 
that  the  judgment  inay  be  ftayed  for  certain  caufeSi 
or  finally  arrefted ;  for  it  cannot  be  entered  until  the 
next  term  after  trial  had,  unlefs  the  caufe  be  tried 
within  thi  tirm  ;  fo  that  if  any  defeat  of  juftice 
happened  at  the  trial,  hy  /urprizi^  inadwrtincy^  or 
mtjconduiU  the  party  may  have  relief  in  the  court 
by  obtaining  a  mw  trial \  or  if,  fUKwithftandiag 

the 
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the  {aft  be  regularly  decided,  it  appears  that  the 
complaint  was  either  not  a£iionable  in  itfelf,  or  not 
madt  joitb  fufficitnt  prenjion  and  accuracy^  the 
partjr  may  fupcrfede  it,  by  arnfting  or  f  ^.ing 
tbt  judgmtnt. 

Caufes  of  fufpending:  the  judgment  by  granting  New  t.ul. 
a  new  trial,  are  wholly  extrinftc,  arifing  from 
matter  foreign  to,  or  dehors  tbt  ncord.  Of  this 
fcrt  are  want  of  notice  of  triaU  or  any  jiagrant  mif- 
btbavi^ur  of  the  party  prevailing  towards  the  jury^ 
which  may  h^ve  influenced  their  verd»dl;  or  any 
gTQjs  mijhebaviour  of  the  jury  amongll  themfelves  : 
alio,  if  it  appears  by  the  judges  report,  certified  to 
the  court,  that  the  jury  have  brought  in  a  verdi£l 
vaitbeuty  or  contrary  to  evidence'^  fo  that  he  is 
leaiboably  diflaiisfied  therewith^  BulL  nifi  prius^ 
303-4, ;  or  if  they  have  given  exorbitant  damages^ 
Gp«4.  357,  J  or  if  the^ttd^/  himfelf  has  mfdiretied 
thejurjy  fo  that  they  found  an  unjufiifiable  verdiif ; 
for  thefe  and  other  reafons  of  the  like  kind,  the 
coort  will  award  a  fecond  trial.  But  if  two  juries 
agree  in  the  fame,  or  a  fimilar  verdi£^,  a  third  is 
feidom  awarded,  6  Mod.  22. ;  for  the  law  will 
not  readily  fuppofe,  that  the  verdiiSl  of  any  one 
fobfequent  jury  can  countervail  the  oaths  of  the 
two  preceding  ones, 

1  his  mode  of  granting  a  new  trial,  particularly  New  nial  Jsof  • 
where  it  could  be  fhewn  that  the  jury  had  grofsly  j*^/"^  "" 
milbehaved  themfelves,  is  of  a  date  extremely  an- 
tient,  and  there  are  inftances  in  the  year  books  of 
the  reigns  of  Ed.  3.  i/.  4  ^  7.  of  judgments  being 
ftaycd  (even  after  a  trial  at  bar),  and  new  venires 
awarded,  becaufe  the  jury  had  eat  and  drank  with- 
out confent  of  the  judge,  and  becaufe  the  plaintiff 
bad  privately  given  a  paper  to  a  juryman  befoie  he 
wasfworn.  Breok.  Ab,  tit.  verd.  17,  18.  75.  And 
upon  thefe  Glynn  Ch,  Juf  in  1655.  grounded  the 
firft  precedent  that  is  reported  for  granting  a  nev/ 
trial  upon  account  of  exceffive  damages  given  by 
the  jury  J  apprehending  with  re^ifon,  ihzt  notorious 
fatiality  in  the  jurors  was  a  principal  fpecies  of 
F  mifbe* 
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mtjbebavhitr.  Stih  466.  A  few  years  before,  a 
pradice  took  rife  in  this  court  of  granting  new  trials 
upon  the  mere  certificate  of  the  judge  (unlefs  Ger« 
tific-)  by  any  report  of  the  eridence)  that  the  verdid 
had  paAed  againft  his  opinion ;  and  at  that  tiffl4 
was  clearly  held  for  law,  that  whatever  matur  was 
of  force  to  avoid  a  verdid,  ought  to  be  returned 
upon  the  pofliOy  and  not  inerely  furmifed  to  the 
court ;  left  pofterity  (bould  wonder  why  a  new  or- 
nin  was  awarded,  without  any  fufficient  reafon  ap* 
pearingupoo  the  record.  Cro.Eliz,6i6»  Palm.p.$* 
1  BrawnL  227.  But  very  early  in  the  reign  of 
Charles  the  Second,  new  trials  were  granted  upon 
,  affidavits,  iSid.  235.  ^Liv.  140.  and  the  former 
firidnefs  of  the  courts  of  law,  in  refped  of  new 
trials,  having  driven  many  parties  into  courts  of 
equity  to  be  relieved  from  oppreffive  verdiSs,  they 
are  now  more  liberal  in  granting  them,  the  maxim 
at  prefent  adopted  being  this,  **  thai  in  all  cafes  of 
^*  moment,  where  jujiice  is  not  done  upon  0u  trials  the 
•*  injured  party  is  entitled  to  anothir»'*  1  Bur*  395* 
The  ground  for      The  ground  for  a  new  trial  (if  the  matter  be  fucb 

fided  at  nifiprius)  is  difcloftd  to  the  court  by  affi- 
davit :  if  it  arifes  from  what  paflTed  at  the  trial,  it  if 
taken  from  the  judge^s  information,    who  ufually 
makes  a  fpecial  report  of  the  evidence.    Counfel  are 
heard  on  both  fides  to  impeach  or  eflabliOi  the  ver- 
di6t,  and  the  court  give  their  reafona  ^t  large  why  a 
new  examination  ought  or  ought  not  to  be  allowed: 
the  f  rueimport  of  the  evidence  is  duly  weighed,  fiife 
colours  are  taken  off,  and  all  points  of  law  which 
arofe  af  the  trial  are  upon  full>  deliberation  clearly 
explained  and  fettled. 
Cannot  be  msdc      A  motion  for  a  new  trial  cannot  be  made  after 
in«  diVof^el  '*^  appearance  day  of  the  return  of  the  habeas  corptrt 
lu  n  of  baheai'  j^atorum^    unleifs  the  foundation  of  the  motion  be 
ctrput.-  a  fa£i  not  difclofcd  to  the  party  till  after  tbat  time* 

Barnes  443,     fP'illii  v.  Bennett. 
Arreiiof  judg-       Arrefl  of  judgment  arifes  from  extrinfic  caufes, 
appearing  upon  the  face  of  the  record  1   as,   if  the 
2  cafe 
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cailelaid  in  the  declaration  is  not  fufficient,  in  point 
of  bw,  to  found  an  adion  opon^  or  where  the  verdi£t 
oiaterially  difiers  from  the  pleadings  and  iflue  there* 
00;  sod  the  rule  with  regard  to  arrefts  of  judgment 
upon  matter  of  law  is,  '^  that  whatever  is  alUdged  in 
**  omjt  9f  judgment^  muft  he  fuch  matter  as  would^ 
^  ttfem  demurrer  J  have  teen  Jufficient  to  overturn  the 
^  ailiom  or  plea ;"  as  if,  on  an  adion  of  (lander,  in 
oiling  rhc  plaintiiF  a  Jewy  the  defendant  denies 
die  words,  and  the  iflue  i<  joined  thereon.  Now, 
if  a  verdid  be  found  for  the  plaintifl^  that  the  words 
vcre  sdually  fpoken  whereby  the  fad  is  eflablifli- 
«l,  flill  the  defendant  may  move  in  arreft  of  judg- 
ment, that  to  call  a  man  a  Jew  is  not  adionable  ; 
SBd  if  the  court  be  of  that  opinion,  the  judgment 
iuH  be  arretted,  and  never  entered  for  the  plaintifF. 
Eacepdaus  that  are  moved  in  arreft  df  judgment, 
muft  be  much  more  material  and  glaring  than  fuch 
ai  will  maintain  a  demurrer ;  or,  in  other  words, 
nany  inaccuracies  and  omiffions,  which  would  be 
fittal,  if  early  obferved,  are  cured  by  a  fubfequent 
Tcrdid,  and  not  fuffered,  in  the  laft  flage  of  a  caufe, 
to  unravel  the  whole  proceedings. 

Trial  by  record,  is  only  u<ed  in  one  particular  Trial  by  record. 
ioftance:  and  that  is,  where  a  matter  of  record  is 
pleaded  10  any  adion,  as  ayfv/,  z  judgment^  or  the 
like;  and  the  oppofite  party  pleads,  ^^  nul  tiel 
^  reurd^  that  there  is  no  fuch  record  exifting : 
vpoo  this,  ifl'ue  is  tendered  and  joined  ;  and  here- 
apoQ  the  party  pleading  the  record ^  has  a  day  given 
him  to  produce  it,  on  which  day  proclamation  is 
nide  in  court  for  him  to  **  bring  forth  the  record  by 
**  him  in  pleading  aUedged^  or  elfe  he  Jhall  be  con* 
^  iemned\^*  and  on  his  failure  the  plaintiiF  {hall 
hsfc  judgment  to  recover.  The  trial  of  this  iflue 
h  merely  by  the  record ;  for,  as  Sir  Edward  Coke 
obferves,  a  record  or  inrolltrent  is  a  monument  of 
lb  high  a  nature,  and  importeth  in  itfelf  fuch  abfo- 
lute  verity,  that  if  it  be  pleaded,  that  there  is  no  fuch 
lecofd,  it  (hall  not  receive  any  trial  by  witnefs, 
jvyi  or  other  wife,  but  only  by  itfelf*  1  Injl.  1 1 7. 
F  2  260. 
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260.     Thus  titles  of  nobility,  as  whether  #flr/ or  no 
iarl^  baron  or  no  baron^  ihall  be  tried  by  the  king's 
writ  or  patent  only,   which  is  matter  of  record. 
6  Rep.  53. 
Jof»£m?iit9,  If  judgnnent  is  not  arrcfted  or  fufpended  by  a 

whau  j^g^  u\^\y   it  is  then  to  be  entered  on  the  roll  or 

record  of  the  court;  and  judgments  are  the  fcn- 
tences  of  the  law,  pronounced  by  the  court  upon 
the  matter  contained  in  the  record,  and  are  of  four 
forts :  firjl^  where  the  fafts  are  confefled  by  the 
parties,  and  the  law  determined  by  the  court;  as  in 
cafe  of  judgment  upon  demurrer:  fecondly^  where 
the  law  is  admitted  by  the  parties,  and  the  faSt 
difputed,  as  in  the  cafe  of  judgment  on  a  verdi3: 
thirdly,  where  both  the  fad,  and  the  law  arifiog 
thereon,  are  admitted  by  the  defendant,  which  is 
the  cafe  of  judgment  by  confeffian  or  default :  or, 
ia/ilyy  where  the  plaintiff  is  convided  that  cither 
idQy  or  law,  ok- both,  are  infufficient  tofupport  his 
a(Stion,  and  therefore  abandons  or  withdraws  bis 
profecution  ;  which  is  the  cafe  in  judgments  upon 
a  mnfiiit  or  retraxit. 
Judgment  is  the  The  judgment,  though  pronounced  or  awarded 
i!w'"thou  V^^  by  the  judges,  is  not  their  determination  or  fcn- 
p'rl^cunccd  by  tcnce,  but  the  determination  and  fen  ten  ce  of  the 
judgrs.  Jaw;    it  is  the  conclufjon  that  naturally  and  rcgu- 

larly  follows  from  the  premifes  of  law  and  faft, 
which  ftands  thus :  Againft  him  who  hath  rode  over 
my  corn,  I  may  recover  damages  by  law  ;  but  A* 
hath  rode  over  my  corn,  therefore  1  fball  recover 
dam??ges  againft  A,  If  the  major  propofition  be 
denied,  this  is  a  demurrer  in  law:  if  the  minor,  it 
is  then  an  iflbc  in  fad;  but  if  both  bcconfeffed  (or 
determined)  to  be  right,  the  conclufion  orjudgnaent 
of  the  court  canflot  but  follow.  Which  judgment 
or  concluflon  depends  not  therefore  on  the  arbitrary 
caprice  of  the  judge,  but  on  the  fettled  and  inva- 
riable principles  of  juftice.  Thejudgment,  infhort, 
is  the  remedy  prefcribed  by  law  for  the  redrefs  of  in- 
juries; and  the  fuit  or  adion  is  the  vehicle  or 
means  of  adminiftering  it.  What  that  remedy  may 

be,' 
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be,  is  indeed  the  refult  of  deliberation  and  {ludy  to 
pointont,  and  therefore  the  ftyle  of  the  judgment  is, 
not  tJlac  it  is  decreed  or  refolved  by  the  court,  for 
tbia  the  judgment  might  appear  to  be  their  own  j 
but  *'  it  is  cmjidirid^*  €mftdtratum  eft  per  curiam^ 
that  the  plaintiff  do  recover  his  damages,  his  debt, 
hispofleffion,  and  the  like:  which  implies  that  the 
jodgment  is  none  of  their  own;  but  the  a6l  of  the 
law  pronounced  and  declared  by  the  court  after  due 
deliberation  and  inquiry. 

All  thefe  fpecics  of  judgments  are  either  inter'  There  trc  two 
tHuitrj  Of  final.  Interlocutory  judgments  arc  fuch  ^^^^^l  ^"^^' 
as  are  given  in  the  middle  of  a  caufe,  upon  fome 
plea,  proceedings,  or  default,  which  is  only  inter- 
mediate, and  does  not  finally  determine  or  complete 
the  fuit.  Of  this  nature  are  all  judgments  for  the 
plaiDtifi;  upon  pleas  in  abatement  of  the  fuit  or  ac- 
tion; in  which  it  is  confide  red  by  the  court,  that 
the  defendant  do  anfwer  over,  refpondeat  oufler\  that 
is,  put  in  a  more  fubftantial  plea.  2  Saund.  30. 
It  is  eafy  to  obfcrvc,  that  the  judgment  here  given 
is  not  final,  but  merely  interlocutory;  for  there  are 
afterwards  farther  proceedings  to  be  had,  when  the 
defendant  bath  put  in  a  better  anfwer. 

But  interlocutory  judgments  moft  ufually  fpoken  The  moft  ufuti 
of,  are  ibofc  incomplete  judgments,  whereby  ^"^"^^"1'''^ 
the  right  of  the  plaintiff  is  indeed  effablifbed,  but  ^"  *"^'" ' 
the  quantum  of  damages  fuftained  by  him  is  not 
afcertained  :  which  is  a  matter  that  cannot  be  done 
without  the  intervention  of  a  jury.  This  can  only 
bzppen  where  the  plaintiff  recovers ;  for  when  judg- 
ment is  given  for  the  defendant,  it  is  always  com- 
plete as  well  as  final.  And  this  happens,  in  the  firft 
place,  where  the  defendant  fuffers  judgment  to  go 
againfl  him  by  default,  or  nihil  dicii ;  as  if  he  puts 
in  no  plea  at  all  to  the  plaintiff's  declaration  :  by 
coofeffion,  or  cognovit  aSfionem^  when  he  acknow- 
ledges the  plaintiff's  demand  to  be  juft :  or  by  non 
Jum  informatuSi  when  the  defendant's  Attorney  de- 
clares he  has  no  inftrudiohs  to  fty  any  thing  in  an- 
fwer to  the  plaintiff,  or  in  defence  of  his  client ; 
F  3  which 
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which  is  a  fpecies  of  judgment  by  default  If  thefe, 
or  any  of  tbem,  happen  io  adions  where  the  fpecific 
thing  fued  for  is  recovered,  as  in  adions  of  debt  for 
a  fum  certain,  the  judgment  is  abfolutely  complete; 
and  therefore  it  is  very  ufual,  in  order  to  ftrengthen 
a  creditor's  fecurity,  for  the  debtor  to  execute  a 
warrant  of  attorney  to  fonfie  nominee  of  the  creditor^ 
empowering  him  to  confefs  a  judgment  by  either  of 
the  ways  jutt  now  mentioned  (by  nibildicit^  cogmvit 
aSflonem^  or  nin  fum  i n format tts)^  in  an  adion  of 
debt  to  be  brought  by  the  creditor  againft  the  debtor 
for  the  fpecific  Aim  due :  which  judgment,  when 
conftiTed,  is  abfolutely  complete  and  binding;  pro* 
vided  the  fame  (as  is  alfo  required  in  all  otiier  judg- 
ments) be  regularly  docqueted,  that  is,  abftraded 
and  entered  in  a  book,  according  to  the  diredions 
of  the  ftatute  of  4  anii  ^fV.ti  M.  c.  20.  But  where 
damages  are  to  be  recovered,* a  jury  muft  be  called 
in  CO  aiTefs  them;  unlefs  the  defendant,  to  iave 
charges,  will  confefs  the  whole  damages  laid  in 
the  declaration ;  otherwife  the  entry  of  the  judgment 
is,  •*  that  the  plaintiff  ought  to  recover  his  damagis 
*'  (indefiniti!y) ;  but  hecaufe  the  court  inow  not  uAat 
**  tlamages  the  faid  plaintiff  hath  fuJiaifUdj  therefore 
•*  thejhtriffn  commanded^  that  by  the  oaths  of  twelve 
^^  honeji  and  lawful  men,  he  inquire  into  thefaid  da- 
Inquiry.  **  wages,  and  return  Juch  inquifttion  into  court.**  This 

procefs  is  called  a  writ  of  inqu  ry\  in  the  execution  of 
which  the  Iheriff*  fits  as  judge,  and  tries  by  a  jury, 
fubjedl  to  nearly  the  fame  law  and  conditions  as  the 
trial  by  jury  at  nifipriuSy  what  damages  tbeplaintiiF 
bath  nearly  fuftaincd  \  and  when  their  verdift  is 
given,  which  muft  afTefs  fome  damages,  the  iheriff 
returns  the  inquificion,  which  is  entered  upon  the 
roll  in  the  manner  of  a  poffea ;  ^<  and  thereupon  it  is 
**  cenfiJered^  that  the  plaintiff  recover  the  exaa  fum  of 
**  the  damages  fo  affejfedy  In  like  manner,  when  « 
demurrer  is  determined  for  the  plaintiff,  upon  an 
aAion  whefein  damages  are  recovered,  the  judg- 
ment is  alfo  incomplete,  without  the  aid  of  a  writ 
of  inquiry. 
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Fiful  jadgmenti  are  fuch  as  at  once  put  an  end  to  Final jodgmfotr, 
the  aflioo,  by  dcdaring  that  the  plainiifFhas  cither  thcdenniiitnaf, 
enniJcd  himfelf,  or  has  not»  to  rpcovcr  the  remedy 
be  iiies  for.  In  which  czk,  if  the  judgment  be  for 
the  plaiatiff,  ^'  //  is  olf$  unpitred  that  the  defendant 
^  hi  dihir  cnurcidy  for  his  wilful  delay  rfjufliciy  in 
'*  «#t  immediately  obeying  the  king*s  writ^  hy  rendering 
••  tbepUintiffbisdiu,**  5  iJ/^.49.  *'  or  be  taken  up^ 
"  tspen  a  fine  t$  the  king^  in  cafe  of  any  fercible  injury.*^ 
Tbougb  DOW,  by  Stat.  5  and  b  JV.  i^  M.  r.  12. 
^  w>  writ  of  capias  (ball  ifliie  for  this  fine,  but  the 
"  plaintifF  (ball  pay  6^.  %d.  and  be  allowed  it  againft 
**  the  defendant  among  his  other  cofts."  And 
theiefore  in  judgments  in  this  courts  they  enter  that 
the  fine  is  remitted,  and  in  the  king's  bench  they 
take  r»o  ootioe  of  any  fine,  or  capias  at  all,  Salk.  54. 
Ctrtb.  390.  {  but  if  judgment  be  for  the  defendant, 
**  then  it  is  confidered,  thai  the  plaintiffs  and  bis 
^^  pledges  of  profecsaingy  be  (nominaliy)  amerced  for 
*'  bis  falje  fuit  \  and  that  the  defendant  may  go 
**  mtoaut  a  day^  eat  fine  die;  that  is,  witbovt  any 
^^  farther  continuance  or  adjournment  \  the  king's 
*'  writ,  commanding  his  attendance,  being  now 
"  fiiUy  fati&fied,  and  his  inriocence  publicly 
«  cleared." 

After  jadgpnent  is  entered,  execution  will  imme*  Cxemt'ofi  foU 
dtatcly  follow,  unlefs  the  party  condemned  thinks  j^J^J***  ^•*«'  . 
hfinielf  unjaifily  aggrieved  by  any  of  the  proceed- 
iogf ;  and  then  he  has  his  remedy  to  rcverfe  them 
by  feveral  writs  in  the  nature  of  appeals,  viz,  au* 
ditafy^erelayW  writ  of  error.  That  of  attaint,  being 
(fince  Che  pradice  of  granting  new  trials)  fufpend- 
cd,  and  there  has  not  been  an  ioflance  of  one  in 
oar  books  for  many  years.  Fidt  Cro.  Eliz.  309* 
Cro.  Jac.  90. 

A»  audita  fuetrela  is  wheretbe  defendant,  againft  jifJiia  fu^de 
lAoiB  judgment  is  recovered,  and  who  is  therefore  jjjjj!^^^  ^^  - 
in  danger  of  execution,  or  perhaps  ailually  in  exe- 
cution, may  be  relieved  upon  fiood  matter  of  dif- 
charge,  which  has  happened  fince  the  judgment  | 
as  if  the  plaintiff  hath  given  him  a  general  rcleafe^ 
F  4  or. 
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or,  If  the  defendant  hath  paid  the  debt  to  the  plain- 
tiff, without  entering  fatisfadion  on  the  record.  In 
thefe  and  the  like  cafes,  wherein  the  defendant  hath 
good  matter  to  plead,  but  hath  had  no  opportunity 
of  pleading  it,  an  audita  quarela  lies,  in  the  nature  of 
a  bill  in  equity,  to  be  relieved  againft  the  oppreffion 
of  the  plaintiff.  It  is  a  writ  dire£ied  to  the  court, 
Qating  that  the  complaint  of  the  defendant  hath 
been  heard,  audita  quanta  defendentis^  and  t|}en  fet- 
ting  out  thematter  of  complaint ;  it  at  length  enjoins 
the  court  to  call  the  parties  before  them,  and,  hav- 
ing heard  their  allegations  and  proofs,  to  caufejuftice 
to  be  done  between  them.  It  alfo  lies  for  bail, 
when  judgment  is  obtained  againft  thep  by  fcirt 
facias^  to  anfwer  the  debt  of  their  principal ;  and 
it  happens  afterwards  that  the  original  judgment 
againft  their  principal  is  reverfed :  for  here  the  bail, 
after  judgment  had  againft  them,  have  no  opportunity 
to  plead  this  fpecial  matter,  and  therefore  they  (hall 
have  redrefs  by  audita  quank^  which  is  a  writ  of  a 
moft  remedial  nature,  and  feems  to  have  been  in* 
vented,  left  in  any  cafe  there  (hould  be  an  opprefBve 
defedlof  juftice,  where  a  party  has  a  good  defence, 
but  by  the  ordinary  forms  of  law  had  no  opportunity 
to  make  it.  i  Roll.  Abridge  308 .  Finch  88,  F.  N.  B. 
102.  But  the  indulgence  now  ihewn  by  the  courts, 
in  granting  a  fummary  relief  upon  motion,  in  cafes 
of  fuch  evident  opprefIion»  has  almoft  reniered  ufe- 
lefs  the  writ  of  aud'ta  quarela^  and  driven  it  quite 
out  of  praflice.  L.  Raym,  439. 
If  judgment  nrt  But  if  the  judgment  cannot  be  arretted,  or  the 
n«w^uUl**eM.  P^'^^y  obtain  a  new  trial,  execution  will  follow;  un- 
eotion  followi."  l^fs  the  party  condemned  thinks  himfelf  unjuftly 
aggrieved  by  any  of  the  proceedings;  and  then  he 
has  his  remedy  to  reverfe  the  fame,  by  bringing  a 
writ  of  error:  but  he  that  brings  it  muft  find  fub- 
ftantial  bail  toprofecute  the  fame  in  many  cafes,  and 
muft  bring  it  in  time  fo  as  to  prevent  the  plaintiff's 
proceeding,  which  muft  be  when  he  is  entitled  to 
fign  his  judgment.  Stat.  3  7^ f .  i.  f.  8.  i^Car.  2. 
«.  2.  16  and  17  Car,  2.  c,  8. 

The 
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The  execution  of  the  judgment  is  adapted  ac-  Execution  it 
cording  to  the  nature  of  the  a£tion ;  therefore  if  the  »^*P*ed  «*  tbc 
plaintiff  recover  in  a  real  or  mixed  a£lion,  wherein  *  ***^ 
the  feifin  of  the  land  is  awarded  to  him,  the  writ  is 
an  babtre  facias  jeifinttm^    or  an  habert  facias  pof- 
fifftomm.     Finch  470.  Co,  Lit.  34. 

Executions  in  adiions  where  money  only  is  re-  Cxecutiom  i« 
coTcrcd^  as  a  debt  or  damages  (and  not  any  fpecific  d'ff"ent*^<Mw 
chattel),  are  of  five  forts,  againft  the  body  of  the 
defendant,  called  a  capias  ad fatisfaciendum^  or  againft 
bis  goods  and  chattels,  called  a  fieri  facias  ;  or 
againft  his  goods  and  profits  of  his  lands,  called 
Si  levari  facias  I  or  agai oft  the  goods  and  the  pof- 
feffion  of  his  lands,  called  an  elegit  \  or  againft  all 
three,  his  body,  lands,  and  goods,  called  an  ixttnt^ 
or  txtmdi  facias  ;  but  only  one  of  thefe  writs  can  be 
ifiiied  at  one  and  the  fame  time.  2  In/L  143*  Cq, 
III.  290.     Zr«  Raym.  346. 

When  the  plaintiff's  demand  is  fatisiied,  either  Satlsfaaion 
by  the  voluntary  payment  of  the  defendant,   or  by  ^^^gJ^^J*^ 
compulfory  procefs,  or  otherwife,  fatiifaSiion  ough( 
to  be  entered  on  the  record,  that  the  defendant  may 
not  be  liable  hereafter  to  be  haraOed  a  fi^cond  time 
on  the  fame  account.    2  LilU  Abr.  495. 
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of  the  Court. 

The  king  for-  TT  »  probable,  and  almoft  certain,  that  in  veiy 

"""'^  *'*'"**  ,     X  early  times,  before  our  confticution  arrived  at 

ksAtc^tke power  its  full  perfedion,  our  kings  in  perfon  often  heard 

to  the  judges  for  and  determined  caufes  between  party  and  party ;  but 

fliaoyai^csback.  ^^  prcfcnt,  by  the  long  and  uniform  ufage  of  many 

ages,  our  kings  have  delegated  their  whole  judicial 

power  to  the  judges  of  the  feverai  courts,  which 

are  the  grand  depofitory  of  the  fundamental  laws  of 

the  kingdom,  and  have  gained  a  known  and  ftated 

jurifdifiion,   reg:ulated  by  certain  and  eftabliOied 

rules,  which  the  crown  icfelf  cannot  alter  but  by 

aS  of  parliament.     2  Haw.  PL  of  the  Cr.  2. 

In  this  diftinft  and  feparate  exiftence  of  the  ju- 
dicial power,  in  a  peculiar  body  of  men,  nominated, 
indeed,  but  not  removable  at  pleafure  by  the  crown, 
confifts  one  main  prefervattve  of  the  public  liberty, 
which  cannot  fubfift  long  in  any  ftate,  unit's  Che 
adminiftration  of  common  juftice  be,  in  fome  de- 
gree, feparated  both  from  the  legiflative,  and  alfo 
from  the  executive  power :  were  it  joined  with  the 
legiflative,  the  life,  liberty,  and  property  of  the 
fubjeA,  would  be  in  the  hands  of  arbitrary  judges^ 
whofe  decifions  would  be  then  regulated  only  by 
their  own  opinions,  and  not  by  any  fundamental 
principles  of  law  i  which,  though  legiflators  may 
depart  from,  yet.  judges  are  bound  to  obferve* 
Were  it  joined  with  the  executive,  this  union  might 
foon  be  an  overbalance  for  the  legiflative:  for 
N  which  reafon,  by  the  ftatute  of  16  Car.'i.  c.  lo.. 
which  aboliflied  the  court  of  ftar-chamber,  -eflTec- 
tual  care  is  taken  to  remove  all  judicial  power  out 
of  the  hands  of  the  king's  privy  council,  who,  as 
then  was  evident  from  recent  inftances,  might  foon 
be  inclined  to  pronounce  that  for  law,  which  was 

moil 
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unott  tgrteable  to  the  prince  or  bis  oflkers.  Nothing 
therefore  ii  more  co  be  avoided,  in  a  free  conftitu* 
tioo,  than  limiling  the  provinces  of  a  judge  and  a 
aifiificr  of  ftate. 

His  oiajcfty,  in  the  eye  of  the  law,  is  always  Hit  najeiiyit 
prcfcnt  10  all  his  courts ;  though  he  cannot  per-  J^^^  ^  ^ 
fenally  diftribute  jufttce.  Misjudges  are  the  mirror 
by  which  the  king's  image  is  rcfleded.  It  is  the 
legal  ofice,  and  not  the  royal  perfon,  that  is 
always  prefent  in  court,  ready  to  undertake  profc- 
catioos,  or  pronounce  judgment,  for  the  benefit  and 
protedion  of  the  fubjed.  Fortefc.  x.  8.  2  Injl. 
i86. 

It  is  of  the  greateft  confequence  to  the  law  9fi^fv  ^^  'ctn^ 
EnglMiy   and  lo  the  fuhyM^   that  the  powers  of  ^^  ^^^Jfila. 
the;ir^#  and  the  jury  are  kept  diftind;   that  the      ^^^ 
juigt  determines  the  law,   and  the  jury  the  fad ; 
and  if  ever  they  come  to  be  confounded,   it  will 
prove  the  confufion  and  deftrudion  of  the  law  of 
England.     P.  Hardwicke  C.  J.  Rep.  temp.  H.  28. 

The  judges  confift  of  the  Lord  Chief  Juflice,  and  The  judcn  am 
three  other  juftices,  who  fit  every  day  (except  fun-  ^«"  "»''*""' 
days,  the  purification,  afcenfion,  and  midfummer 
day)  in  the  four  terms   to  hear   and  determine 
all  matters  of  law  arifing  in  civil  caufes,   whether 
real,  perfonal,  or  mixed,  and  compounded  of  both; 
and  by  StaU  20  Ei.  3.  ^.  i.  they  are  to  take  no 
fee  but  of  the  king;    their  commiflTions,  in  early 
periods,  were  durantthtne  plaaio^  afterwards  quoTfidiu 
hmt  ft  gejfirint^    13  ^«  3-  t.  2.  wich  a  power  to 
remove  them  on  the  addrefs  of  both  houfes  of  par- 
liament ;  but  now  they  are  to  continue  in  their  Their 
fiffices  during  their  good  behaviour,  notwithftanding  ^  "*"" 
any  demife  of  the  crown  (which  was  formerly  held 
immediately  to  vacate  their  feats),   and  their  full 
falaries  are  abfolutely  fecure  to  them  duping  the 
continuance  of  their  commiffions.    i  Geo.  3.  c.  23. 
This  z&  was  made  at  the  earned  recommendation 
9f  the  king  himfclf  from  the  throne,  declaring, 

««  that 
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*<  that  he  looked  upon  the  independence  and  upright* 
**  nefs  of  the  judges^  as  effential  to  the  impartial  ad* 
**  ndntftraiion  ofjuftice^  as  one  of  the  hejifecuriiies  of 
**  the  rights  and  liberties  of  hisjubje^s,  and  as  moji 
**  conducive  to  the  honour  of  the  crcwn^*  Ccm.  Journ^ 
3  Mar.  I'jbi. 

The  prefent  judges  are^' 
Alexander  Lord  Loughborough^  Chief  Jujiice^  {^i^OO 

per  Ann. 
Sir  Henry  Goulds  Knight^  1 
John  Heathy  Efq\  W24COcach. 

Sir  John  mifon.  Knight^  3 

Salaries  afcertained  by  Stat.  12  £^  13  /ST.  3,   f.  2. 

Stat.  13. 
Augmented  by  Stat.  32  Geo.  2.  c  35.  /  18. 
Made  payable  by  Stat.  I   Geo.  3.  r.  23. 
Augmented  by  Stat.  19  Gto.  3.  c.  6j, 

Oith.  A  judge  at  his  creation-takes  an  oath,  <<  That  be 

•'  wilt  ferve  the  kingy  and  indifferently  adminifter 
*«  juflice  to  all  men^  without  refpe^  of  perfons^  take 
*'  no  bribcy  give  no  counfel  where  he  is  party ^  nor 
*'  deny  right  to  any^  though  the  king  by  his  letters^  or 
*'  by  exprefs  words y  command  the  contrary y*  &c, 
and  he  is  anfwerable  in  body,  land,  and  goods. 
18  Edw.  3.  c.  I. 

If  an  a^ion  be  brought  againft  ^  judge  of  record 
for  an  zQ.  done  in  his  official  capacity,  he  may 
plead  that  he  did  it  as  judge  of  record^  and  that  will 
be  a  fufficient  jufiification;  and  fo  may  a  judge  of 
a  court  in  a  foreign  country  under  the  dominion  of 
the  crown*    Mojiyn  v.  Fabricas,  Cowp.  Rep.  lyz. 
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TH  £  cvfttit  hrtvium  is  the  firft  or  principal  D^m  hrtwm. 
officer  of  this  court,  and  holds  his  place 
bj  the  king's  letters  patent ;  the  prefent  patentees 
are  JobnBreuming^  Sir  Robert  Editty  Baronet,  Fn^ 
deruk  Toungy  and  Edward  Gon^  Efquires,  who 
eiecute  the  (aid  office  by  Thomas  Francis  Martin^ 
Efquire,  their  deputy.  Office,  No.  3,  BrickCourt^ 
Temple. 

There  are  three  protbonpiaries  of  this  court,  who  PrpiboKtisrieu 
bold  their  offices  for  life,  and  are  admitted  by  the 
chief  juflice  of  the  court  for  the  time  being.  But 
the  fecond  prothonotary  is  admitted  on  the  nomina- 
tion of  the  cvflos  hrtvium^  who,  in  right  of  his 
ofEce,  has  that  appointment* 

The  prefent  protbonotarles  are,  WiUiam  Main* 
togring^  Henry  Earl^  Anthony  Dickins^  Efquires. 
Their  office.  No.  2,  in  Tanfidd Court y  InnerTemple. 

In  term  time,  they  are  to  attend  the  fitting  of  Attendance, 
the  court  at  lyejlmmfler^  for  the  difpatch  of  fuch 
matters  as  arife  from  caufes  entered  in  the  office, 
and  to  inform  the  court  of  the  ftate  of  fuch  caufes, 
and  certify  to  them  in  matters  of  pradlice  when 
required.  One  prothonotary  attends  every  day  in 
term  (except  the  firft  and  laft  days)  at  their  office, 
in  the  forenoon  from  eleven  to  oncy  and  all  attend  in 
the  afternoon  from  Jix  to  eight. 

There  are  ihitt  fecondaries  in  this  court;  one  be-  ^econdarUu 
longing  to  each  prothonotary,  who  has  the  nomi- 
nation and  appointment  of  fuch  fecondary.  The 
prefent  fecondaries  are,  Henry  Fothergill^  Alexander 
Gerrardy  and  lyUliam  Skin^  Efquires.  In  term  Doty, 
time  they  attend  the  court  and  judges  in  the  trea- 
fury,  to  read  all  the  records,  writings,  affidavits^ 
petitions,  papers,  and  exhibits;  take  minutes  of 
all  rules  and  orders,  and  draw  up  the  fame,  and 
take  recognizances  in  court ;   have  the  cuftody  o^ 

the 
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the  court  books,  in  which  are  entered  the  names  of 
all  caufes  on  demurrer,  fpecial  vrrdifh,   and  other 
matters  that  are  to  be  argued   in  court,   and  of 
caufes  that  are  to  be  tried  at  bar;  enter  all  commit- 
ments of  prifoners,   difcontinuances,  and  fatisfac- 
^  tions  acknowledged  upon  record,   and  amend  re- 
cords by  order  of  the  court,  (^c  ;  attend  trials  at 
bar,  (Stt. 
Cterki  of  the        Clerk  of  the  judgments,  Mr*  Rowland  Lickbar'* 
judgmuiu.        y^jji,.    he  draws  up  all  final  judgments  after  inqui* 
fitions  taken,  verdids  obtained,  or  nonfuits  had  at 
nifipriw,  and  oh  demurrers,  and  iflues  joined  upon 
Mil  tiilreard\  draws  up  and  enters  all  continuances 
neceflary ;  draws  up  the  award  or  writ  of  elegit  and 
partition^  enters  the  fame  with  the  return  thereof 
upon  the  roll :   enters  all  fatisfadions  upon  judg* 
mentSy  when  the  fame  is  done  by  order  of  a  judge, 
and  not  in  open  cpurt ;  and  exemplifies  any  of  the 
above  mentioned  judgments,   if  applied  fur  within 
a  year  after  fig'riing  fuch  judgments. 
C!e  k  of  the         Clerk  of  the  dockets  and  declarations,  Mr.  T%9^ 
dockets.  mat  Shtrwodi.     He  enters  upon  remembrance  all 

appearances  to  wrttsofattachmentsof  privilege,  writs 
of  fcin  facias^  (^c.  filed  with  the  prothonotaries, 
prepares  bail  pieces  or  recognizances  to  attachments 
of  privilege,  habeas  corpus's^  and  other  bailable  writs 
iR'uing  out  of  the  prothonotary's  office;  attends  the 
court,  orajudge,  when  fuch  recognizances  are  taken, 
and  when  fuch  bails  are  juAifxed,  or  additional  bail 
is  put  in  ;  and  alfo,  when  the  defendant  furrenders 
himfelf  in  difcharge  of  fuch  bail :  makes  copies  of 
all  fpecial  juries,  certificates  of  declarations  not 
being  filed  againfb  prifoners ;  and  aifo  certificates  of 
writs  of  recor  dart  J  znd  writs  of  fnlfe  judgment^  not 
being  filed  according  to  the  courfe  and  pradice  of 
the  court.  And,  as  clerk  to  the  prothonotaries, 
makes  out  copies  of  all  fpecial  verdids  for  the 
judges,  and  attornies  concerned  therein,  ^c. 
Ctcrk  of  the  re-  Cl^rk  of  the  rcverfals,  Mr«  Rowland  Ltckbarr9W\ 
mf*it.  |,g  15  jointly  and  verbally  appointed  by  the  three 

Dotjr.  prothonotaries  i  be  draws  up  and  enters  the  pracipe*s 

*  thereof 
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thereof  oa  remwibrances,  and  draws  up  ccrtifi* 
cites  thereof  to  the  outlawry  office  $  draws  up  and 
cngrofles  the  bail  pieces,  or  recognizances,  in  order 
toAchreverfals,  and  attends  therewith  ;  and  makes 
out  the  fupirfedeas  when  neceflfary. 

Clerk  of  the  treafury,  Mr.  Ibomas  Jeffiries ;  Clerk  of  Um 
be  is  appointed,   by  parole,  from  the  lord  chief  *"*'"''^' 
juftice. 

Henry  Brougham  is  clerk  of  the  jurats,  or  one  Clerk  of  the 
of  the  under  clerks   of  the  trcafury,  for  all  thei*"*"-^ 
counties  of  England ;   and  is  admitted  by  the  lord 
chief  juftice  of  the  court ;  and  holds  his  place  for 
life. 

Mr.  George  Stuhbs  is  the  treafury-keeper,  and  Treaforj keeper, 
holds  his  place  alfo  by  parole  appointment  of  the 
lord  chief  juftice. 

Filacer  or  Filazer  (filizariusj  from  the  htinfium)  FiUKri, 
is  an  officer  of  this  court,  fo  called  becaufe  he  files 
thofe  writs  whereon  he  makes  out  procefs. 

Tbete  are  thirteen  filacers,  among  whom  the  fe- 
▼eral  counties  of  England  are  divided,  viz* 


For  tbe 
Coutiei  of 

BediQfd 

Icrks 

lacks 

Cornwall 

GloBcefter 

Hereford 

OXOB 

Worcefler 

r 

lo&doii 

and 
Uiddlefex 


Who  aec«Ud  by. 


j    P.  Jones,  Efq; 


y 


ExecQted  by  Mr. 

Roberts,  No.  4, 


I    Hare  Court. 


{JohnEHkineyEfq. 
Executed  by  Mr. 
BoltOD,  No.  4, 
Elm  Court. 


Soflez 
Sarry 
Kent 


)Mr. 

(  lo« 
3    by 


Mr.  Thomas  Hol- 
loway.  Executed 
Mr.  Bolton. 


For  the 
Cottatiei  of 

Briftol 
Dorfet 

Poole 
Somerfet 


Suffolk 


} 


Who  ax«c«ted  by. 

Mr.  Clarke.  Exe* 
cated  by  himfelf 
at  the  King's 
Bench  Office. 

'  Mr.  LentoQ.  Ex- 
I  ecuted  by  Mr. 
'    Clarke. 


/^  u  -J  f  Mr.  Irwin.  Exe* 
Cambndge  \  ^^^^  by  Mr.  Bol- 
Huntingdon  J  j^„^  e[«  Cojirt. 


Derby 
Leicefler 
Nottingham 
Warwick 


} 


Mr.  Skinn.  Exe« 
cuted  by  Mr* 
Batten. 

For 


8o 

For  the 
Coaotiet  of 


Who  eiecuted  by 


£>ffi(etS!  of  the  Couttf 

For  the 


Hants 
Wilts 


{ 


Mr.E.Hull. 
ecuted  by 
Batten. 


Ex- 
Mr. 


Norfolk 
Norwich 
Stafford 
Northamp 

ton 
Salop 
Rutland 
Monmouth  J 


.  Mr.  Roberts,  and 
y  executed  by  Mr. 
Evans. 


Eflex 
Heru 


1 


Coucties  of 


Who  oecuted  by. 


Cumberland  ^ 

Northumber-  I  Mr.  Batten.  Exe- 
land  I    cuted  by  himfelf, 

Newcaftle       f    No.    4,      Hare 
Weftmorland  I    Court* 
Devon  J 

Lincoln   and'lMr.  Sibthorpe. 
City  of       >   Executed  by  Mr. 


Lincoln 


Kingllon        ") 
upon  Hull  ( 
Yorlc,  and      f 
Yorkfliire       J 


EvansI 


Mr. Batten.  Exe- 
cuted by  himfelf* 


Mr.  King.  Exe- 
cuted by  Mr. 
Bolton. 

N,  B.  Filacer  for  the  counties  palatine  ofChifitrf 
Lamaftir^  and  Durham^  Mr.  Roberts.  Executed 
by  Mr.  Evans. 


Kew  role  rc- 
fpc^iog  the 
filacers 


The  filacers  formerly  living  at  a  great  diftancc 
from  the  inns  of  court,  which  was  thought  very 
inconvenient  for  the  pradifers  thereof,  the  court 
therefore  thought  proper  to  make  the  following 
rule  in  HilaryTerm  1783  :  "  Whereas  it  would  be 
«  very  convenient  to  the  fuitors  of  this  court,  if 
**  the  fevcral  offices  of  the  filacers  were  executed  in 
*'  one  place ;  and  the  filacers  having  made  a  pro- 
*<  pofal  to  this  court  for  that  purpofe ;  and  that 
**  the  ground  chamber  at  No.  4,  in  Han  Courts  in 
**  the  Temple^  will  be  a  fit  and  convenient  place  for 
<<  the  fame;  It  is  ordered  by  this  court,  that  the 
<(  feveral  offices  of  the  filacers  (hall,  fi-om  and  after 
«•  the  firft  day  of  the  next  cnfuing  Eafier  Term^  be 
**  executed  in  the  above-mentioned  chamber,  and 
*«  that  if  hereafter  it  (hall  be  found  necelTary  or 
<♦  proper  to  appoint  another  place  for  the  execution 
•*  of  the  faid  offices,  inftead  of  the  above- men- 

**  tioncd 
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"  tionft}  chamber;  this  court,  on  application,  will 
*'  take  the  fame  into  confideration. 

"  By  thi  Court:' 

By  role  M.  i/^y^c.  1. 1616.  All  manner  of  capias^  what  wti's  are 
fl/fiuaod  piurieSj  and  all  other  incident  proafsy  be^  ^^^^  ""^  ^1  ^"^^ 
ftre  appearand  of  the  defendant ^  in  all  anions  where-  **""* 
in  pruccis  of  outlawry  doth  He  (until  the  exigent 
awarded)^  are  to  be  made  out  by  the  filacers  of 
this  court  only  :  alfo,  all  grand  capes^  pone  and 
£flringas^  as  well  peremptory  as  infinite^  and  alfo  <»- 
Client  procefsy  before  appearance  of  the  tenant  or  de- 
fendant, writs  oifeifin^  and  writs  to  enquire  of  da- 
mages ifluing  before  appearance  of  the  tenant  or 
defendant  (but  all  judgmaits  upon  writs  of  enquiry 
fi  damages  are  to  be  entered  with  the  prothono- 
taryonly):  alfo  all  writs  of  fuperfedeas  upon  any 
cepiQs  awarded  out  of  their  own  offices,  and  writs  of 
refcoiis  upon  the  (heriiF's  return :  alfo  the  entering 
of  all  comparance  of  writs  ifTuing  out  of  their  own 
offices,  the  entering  of  rolls  to  compel  the  defend- 
ants to  appear,  their  bails  upon  appearance,  and 
marking  the  di^  fcire  facias  upon  the  faid  bail :  alfo 
Tiew  in  dower,  or  any  other  action  where  it  lieth 
cotering  thereof,  and  writs  of  view  thereupon;  alfo 
all  writs  of  retorn.  habend,  upon  nonfuic  before  ap- 
pearance, writs  of  fecond  deliverance  before  appear - 
ancc,  writs  of  capias  in  withernam^  alias  arid  plurics  j 
likewife  before  appearance,  ^c.  Ibid, 

They  take  fpecial  bail  in  common  cafes,  R,  Trin.  T«Vefp€cia!  bail 
I  W.  ^  M.  reg.  2. ;  appearances  are  to  be  entered  »n common cafet. 
with  them,  iJ.  B.  24  Cor.  2.  reg.  2.;  procure  the 
criginal  to  be  fued  forth  and  filed  on  procefs  to 
Outlawry,  R.  Trin.  1649;  take  affidavits  of  debts, 
in  order  to  hold  to  bail,  affidavits  of  the  fervice  of 
procefs,  file  bills  brought  againfl  perfons  intitJed 
to  privilege  of  parliament,  and  make  out  the  fub* 
fcquent  procefs  thereon  before  appearance* 

The.  clerk  of  the  warrants,  inrolments,  and  ef- Clerk  of  ths 
treat!  is  Keane  Fitzgerald^  Efquire,  who  is  admitted  ^»""w- 
into  the  faid  ofHce  by  the  lord  chief  juftice  of  this 
G  court} 
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court ;  his  dcpoty  Mr.  Ricbard  La^  Nc.  2*  P"^ 
Court  J  he  files  all  warramis  9/  aUomey  up$n  fudg'' 
nuntSy  iJfiiiSy  outlawries^  writs  of  covenant ^  ftamps 
all  judgment  papers ^  records j  pluriei  capias ^  in  wt* 
lawry^  and  writs  of  covenant ;  aifo  files  the  warrants 
of  attorney  of  fherifTs  for  thedriFereotcotioiks  in 
England^  and  attornies  certificates. 
Clerk  of  the  ,  The  cleri  of  the  ejfoigns  is  in  the  appointment  of 
•****••  the  Urd  chief  juftice^  and  has  irfually  been  granted 

for  life.  The  prcfent  clerk  is  M  Smithy  E(^%  and 
J3  executed  by  Mr.  Bolton^  and  eflbigns  are  entered 
IB  this  office  in  real  adions  only;  for  it  is  now  de« 
tennioed  that  no  effoign  lies  in  perfonal  aStions  :  and 
in  cafe  the  defendant  doth  no(em>ign  by  the  tinia 
limited  by  the  rules  of  the  court  in  real  oadions, 
the  plaintiff  may  enter  in  this  office  a  ne  recipiaiur 
ejoigm. 

In  this  office  all  judgments  in  this  court  are  dot* 
pietcdy  purfuant  to  the  Stat.  4  tsT  $  If^.  (:f  M.  c.  20. 
and  rolls  belonging  to  the  feveral  offices  of  the  faid 
court  are  marked,  nuinbered,  and  delivered  out  t» 
the  prothonoiaries)  and  when  the  proper  enuies 
are  made  thereon,  they  are  returned  into  this- 
cffice,  and  carried  by  bim  to  tbo  treafury  at 
Wepmnjler. 
Clerk  of  tht  The  office  of  clerk  of  the  Juries  is  in  the  gift  \xA 
\^^*  nomination  of  the  cuflos  hrevsum  for  the  lime  botng. 

The.prefent  clerk  is  Mr.  Thomas  Sever  ^  Mr.  Jejferit 
u  his  deputy. 

His  duty  is  to  make  out  writs  of  habeas  corpora 

juratorum^   for  the  trial  of  iflTues  in  London  and 

Middlefex^  and  for  the  affixes  in  the  country. 

Rctttra  office.         The  return  office  and  fffiee  of  inrohrtent  of  wrJir 

^  for  fmes  and  recoveries^  is  in  the  noifiination  of  the 

three  puifne  judges  by  virtue  of  an  SiSt  of  patllameiit 

made  in  the  twenty- third  year  of  queen  EUxab^bm 

Mr*  Henry  Barnes  is  clerk  of  the  inrolments,   and 

the  office  is  executed  by  Mr.  Llckbarrow. 

Rftaro  of  wTits      Mr.  Lickbarriw  returns  all  writs  of  covenant, 

•fcoTenut^Ac^^^^y^  fumgionf,  and  fcifia,   in  the  names  of  th^ 

iheriffs  of  the  feveral  counties  and  cities  in  ingiandf 

and 
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tfid  makes  re£rular  entries  ^n  bookiTy  provided  at  bis    ' 
own  charge  for  that  purpofe. 

Tht  clerk  of  the  king's  filver  is  ff^lliam  DawiSy  clerk  of  the 
£fi|uire,  who  claims  it  to  be  his  duty  to  inCpcSt  l^ns'«  fil««< 
and  lee  that  all  iioes  paflfed  in  his  office  have  regu* 
larly  pafled  through'the  feveral  offices,  conformable 
to  the  ufage  of  the  court ;  to  enter  the  whole  of 
all  fines,  together  with  the  pod  fine  paid  thereon, 
ioto  books  which  remain  in  the  office  as  records  : 
be  if  alfo  to  ftop  all  fuch  iinesy  aganift  the  paffing 
of  which  taviois  are  entered,  and  file  fuch  caveats 
with  all  rules  of  court,  judges  orders,  and  affida- 
vits of  the  cognifors,  being  alive,  where  captions 
baie  been  brought  to  this  office. 

All  caveats,  and  orders  for  flopping  any  fines,  Ctre^tiftirftof 
fliali  be  renewed  every  term,  and  copies  thereof  left  P"*t  ^  *"••• 
with  the  clerk  of  the  king's  filver,  for  which  he  is 
to  demand  only  his  ancient  iet  of  3/.  ^d.  the  term ; 
aod  in  default  thereof  all  caveats  that  (hail  not  be  fo 
renewed,  (ball  lofe  their  force  and  tStSU  R.  £, 
29  Car.  2. 

Wbereari7zar^/in  the  day  or  year  (hall  appear  in  Bnzarc, 
the  caftian  pfafouj  it  (ball  not  pa(s  this  office  with- 
out an  oliHotwr  from  a  judge.     R.  E.  9  Jnn, 

The  office  of  chirographer  is  held  by  letters  pa-  Chiragiipber. 
tat  from  the  crown,  and  Sir  Geor^iCohbrock^  Bart, 
is  the  prefeoC  patentee,  under  whom  James  Gartb^ 
Efq;  is  appointed  fecondary  to  officiate  in  the  faid 
(Ace,  There  is  a  regiSer  and  record- keeper  be- 
kmging  to  the  faid  office,  and  the  chirographer  ap« 
poinu  ceruin  clerks  for  the  feveral  counties  in 
EnglasuL 

The  chirographer  draws  up  and  makes  out,  ch^it>irapfacr'i 
trom  all  parts  of  the  fine,  the  final  concord,  and  ^^ 
ingroflfes  a  record  thereof :  the  office  is  kept  No.  2f 
HtreCfkrt^  TempU. 

The  office  of  exigenter  is  executed  by  Mr.  James  Exigeatcr. 

Utttinxrrfu  by  appointmentfrom  the  chief  jufiice  1 

lie  executes  the  office.  No.  8,  Holbtrn  Courts  Gray's^ 

In :  his  duty  is  to  make  out  exigenUj  proclamationt 
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on  pluries  capias^   in  order  to  projpeed  to  cutlawry  : 
alfo  an  allocatur  exigent. 

The  office  of  clerk  of  the  fuperfedeas  to  the  cxt* 
gent  is  executed  by  Mr.  Meadowcrofu  It  is  his 
bufinefs  to  fign  all  writs  of  fuperfedeas  to  ixigenu 
quia  improvidcy  ^V.  in  the  faid  court,  to  prevent  a 
perfon  being  outlawed  or  waived,  againft  whom  an 
ixigent  has  iflued. 

The  office  of  the  clerk  of  the  outlawries  is  inci- 
dent to  the  office  of  his  majefty's  attorney  general^ 
and  always  executed  by  fome  perfon  appointed  by 
him  for  the  time  being :  the  prefent  clerk  of  the 
attorney  general  has  it,  and  his  duty  is  to  make  out 
all  writs  of  capias  utlagatum^  Jiquejlratiom  of  all 
tccUfiaJiical  binefias  in  all  perjonal  anions  in  the  faid 
court  after  the  return  of  the  exigent,  Inquidtions 
taken  on  fpecial  writs  of  capias  utlagatum  are  tranf- 
mitted  into  this  office,  and  are  here  exemplified  up- 
on rolls  {igned  by  the  clerk  of  the  outlawries,  and 
then  carried  into  the  office  of  the  king's  remeni' 
brancer  of  the  court  of  Exchequery  and  there  filed 
on  record,  and  the  inquidtions  themfelves,  and  writs 
of  e:^igent^  are  filed  with  the  cujlos  hrevium. 

The  moft  noble  Augujlus  Henry  Duke  of  Grafton 
is  feifed  in  fee  tail  of  this  office,  and  daimeth  the 
receipt  of  the  revenue  ariGng  from  the  fealing  of 
wrltSy  exemplifications^  and  other  things  whatfocver 
fealed  with  the  feal  of  this  court.  Mr.  Samtul 
Rogers  is  his  Grace^s  deputy.  Sealer  Mr.  5. 
Jarvis. 

The  clerk  of  the  errors  has  the  allowance  anc] 
receipt  of  all  writs  of  error  upon  judgments  in  this 
court ;  gives  certificates  thereof;  makes  out  writs 
oi fuperfedecs-y  enters  bail  taken  thereon;  makes 
out  writs  oi fcire  facias  againft  the  bail;  gives  rules 
for  bail;  rules  for  plaintiff  in  error  to  cettify  the 
record  ;  makes  tranftripts  of  the  records  and  judg- 
ments ;  tranfmits  the  fame  into  the  court  of  King*s 
Bench^  i^c. ;  figns  non-pfoffes  for  not  certifying  the 
record;   allows  and  returns  zll  eerlieraries  dire£ied 

to 
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to  tbe  lord  chief  juflice,  for  certifying  records  from 
this  court  into  any  other.  Mr.  Stephen  Houghy  at 
MiRex  Pipys*s  chambers  in  Symondts  Inn. 

The  judges  clerks  arc  verbally  appointed  by  their  Je«Jg«  deifci. 
Kfpedive  judges,  to  continue  during  pleafure. 

The  clerks  of  ihe^lord  chief  juftice  make  out  com* 
mijfiins  for  taking  affidavits  znd  fpecial  bails^  and  file 
the  affixations  figned  by  one  of  the  puifne  judges, 
in  order  for  fuch  commiffion?,  and  enter  the  names 
of  the  commiffioners  fo  appointed,  in  a  book  kept 
for  that  purpofe.  Mr.  Randall  and  Mr.  Avis  are 
clerks  to  the  chief  juftice.     Mr.  Hand  trainbearer. 

The  office  of  aflbciate  at  wfiprius  for  London^  and  Aflbctite. 
Middlefex^  is  in  nomination  of  the  lord  chief  juftice,. 
and  generally  granted  by  parole,   to  hold  during 
pleafure.  Mr.  Randall. 

The  office  of  marflul  for  London  and  Mlddlefex^  Marflulj 
is  alfo  in  nomination  of  the  lord  chief  juftice,  and 
has  been,    time  immemorial,    granted  by  parole 
appointment,    to  bold  during  bis  pleafure.    Mr« 
lUnd^dL 

Cryer  at  nijipriusj  for  London  and  Middle f ex ^  isCrjer. 
in  the  gift  of  the  lord  chief  juftice  for  the  time 
being,  and  been  ufually  granted  by  parole  appoint- 
ment to  hold  during  pleafure.     Mr.  Avis. 

John  Walker  Heneage  Efquire  hereditary  chief  Prodimitor, 
proclamator  to  this  court,  granted  to  John  IValktr^ 
Efquire,  the  ofiice  of  marftial  proclamator,  and 
barrier  of  this  court,  with  all  fees,  ^c.  to  hold  to 
him  and  his  heirs  for  ever.  There  are  four  perfbns 
a^as  cryers  to  the  court;  one  of  which  is  alfo  court- 
keeper,  and  another  porter  of  the  court;  which 
cryer,  court- keeper,  and  porter,  are  deputies  to 
tbe  chief  proclamator.  Their  duty  is  to  attend 
this  court,  and  make  proclamations,  ^c. 

The  court  keeper  is  appointed  by  the  chief  pro*  Conrt-keeper* 
damator,  Mr.  Hopkins. 

The  porter  of  the  court  holds  his  place  by  the  Porter.' 
appointment  of  the  chief  proclaffiator,  Mr.  Stone, 

The  warden  of  the  Fleet  prifon  is  John  Eyles^  Wardeo« 
Efquire,  appointed  by  letters  patent  to  bold  di/ring 
G  3  pleafure  3 
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pl«aAire ;  lie  is  to  rcoeive  and  haure  die  cuftody  of 
ail  prifoners  commicced  by  this  iqourt  to  the  fUit 
prifon.     Mr.  ^xcn  is  his  deputy. 
C\nk  4^  ihe         The  prefetit  clerk  of  the  papers  and  rules  of  the 
papei*  of  Um     pi^gt  prUbn  is  Mr.  Nixm,  ^ho  hold«  his  place  by 
^^^*^*  grant  or  appointment  of  the  warden. 

Tipfttfli*  There  are  two  tipftafFs  attendant  on  this  cotirf, 

who  are  adjKiitted  by  deputation  from  the  warden  of 
the  Fleit :  they  attend  the  judges  while  (iiting  in 
court,  and  in  the  afternoon  at  their  chambers  i 
and  out  of  term  they  attend  there  morning  and  ^ 
aftenK>on.  One  of  them  aifo  attends  the  lord 
chief  juftice  at  the  fittings  of  ntfiprius  for  fftfimk^ 
/liTj  LmJoff^  and  on  the  circuits* 
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AN  aftornty^  aiturnatusy  or atiomatus  inTavtr,  is  DcfiAkSom 
an  officer  appointed  by  the  court,  to  profecute 
or  defend  anions  brought  agaiivft  or  profecuted  by 
tbeir  dtents :  and  the  word  is  compouoded  of  the 
LMin  word  ad^  to,  and  the  French^  tourmr^  to  tur  n  ; 
**  !•  turn  a  hufinefs  ovtr  U  amthir.**  The  ancient 
Latin  name,- according  to  BraSfon^  is  refponfalis\  ♦ 

and  they  anfwer  to  the  procurator^  or  pro£lor  of  (be 
cif ilijns  and  canonifts. 

Before  the  5/^.  of  Weft.  %.  c.  lo.   all  attorntes  Wm  nude  by 
were  made  by  letters  patent  under  the  great  leal,  '««^"  fMuau 
coounandini  the  jufiices  to  admit  the  perfon  to  be 
attorney  to  fuch  a  one.  2  In/i*  249.     That  fiatute 
gave  all  perfons  liberty  of  appearing  by  attofney 
without  any  letters  patent,  otherwife  they  were  to 
«ppear  each  day  in  court  in  their  proper  perfon ;  in 
CQfnfequence  of  which,  great  numbers  of  attornies 
were  admitted  by  the  judges,   whereby  many  un- 
flcilful  ones  pradifed,  which  occafioned  many  mif- 
chiefs :  for  refiraining  of  which,  it  was  enaded  by  Jadgei  to  eia* 
Stat.  4  //.  4.  r.  18.     "  That  tbi  Judges  JbouU  ixa^  «iae  them,  fte« 
**  mine  tbem^  and  at  tbeir  difcntion  to  put  ihoji  tuho 
**  wtro  virtuous  and  of  good  fame  on  the  rcll^   and 
"  thofe  on  the  contrary  to  ftrike  out**    And  the  Stat. 
13  H.  6.  c.  7   limited  the  number  in  Norfolk  and 
SmffoU.     The  attornies  of  B.  R.  are  of  record  as 
veil  as  the  attornies  of  C.  B.    1  RoL  2*  ^^  ^^  '' 
now  the  common  courfe  for.  the  plaintiff  or  defend- 
ant to  appear  by  attorney,  F.  N.  B.  26.  D.     But 
where  the  party  ftands  in  contempt,  the  court  will 
00c  admit  him  by  attorney,  but  oblige  him  to 
appear  in  perfon.  Ihid.  261.  Outlawry  is  excepted 
by5/tf/.4£^S^.WAf.  c.  lU. 

By  1 3  (K  3.  t.  6.  attornies  are  to  take  the  oaths  To  takt  t# 
to  governmeoti  under  penalties  and  difabiliry  to  o«ki. 
pradiie. 

G4  itG. 
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If  an  attorney        12  G,  I.  c,  2Q«   If  any  who  hath  been  conyided 

conviaed of  for- Qf  forgery,    perjury,    fubornation  of  perjury,    or 

praftife,  judge   commoii  barrctry,  Ihall  praclife  as  an  attorney  or 

to  txanfporc,       folicitor  or  agent  in   any   fuit  or  adlion  brought 

jfi  any  court  of  law  or  equity  within  Enoland^  the 

judge  hath  power  to  tranfport  the  offender  for  fcven 

years,  by  fuch  ways,  and  under  fuch  penal  ties,  as 

felons. 

No  p?rfon  to         No  perfon  after  ift  December  1730,  to  a£l  as  an 

cmimencc  any   attorney,  or  fue  out  any  writ,  or  commencf,  carry 

aa  I  on  or  defend  /r      J  ri-  c  •  u        \.    e  c 

without  being  o"  ov  defend  any  action,  &c.  eitht- r  before  or  af'Cr 
fworn  and  in-  judgment  in  the  name  of  any  other  perfon  in  the 
rolled  ill  one  of  j^j^^  ^3    bench,      common    pleas,     or   exchequer, 

thecourU.  ,&  era  •  fi_  r 

dutchy  of  Lanca/fer^   or  in  any  of  the  courts  of 
great  feflions  of  IVales^   or  of  the  counties   pala- 
tine,  or  in  any  other  court  of  record  in  England^ 
where  attornies  have  been  accuftomably  admitted 
and  fworn,  unlefs  fuch  perfon  (hall  take  the  oath 
appointed  to  be  taken,  and  fliall  be  admitted  and 
inrolied  before    \{\  Dec,  1730,    in  fuch  of  the  faid 
courts  where  he  fliall  a£k  as  an  attorney,   or  (hJl 
be  fworn,  admitted  and  inrolied  in  the  faid  courts. 
2  Geo.  2.   c.  23.  /.  I. 
AnT  Judge  before      Anyone  or  more  of  the  judges  of  the  faid  courts  re- 
'"i^o^irhrbe'  fpe«^ively,  (hall  before  they  admit  fuch  perfon  to  take 
^uvVedj  if  fo,  thefaid  oath,  examine  and  inquire  touching  his  fiineft, 
tt.cj  to  admini-  &c.  andif  fatlsfied  that  he  is  qualified,  then  to  admi- 
ftcrtheoaih,&c.  ^^^^^  theoath,  and  after  fuch  oath  taken,  caufehimto 
be  admitted  an  attorneys  of  fuch  court  refped^ively* 
and  his  name  to  be  inrolied  as  an  attorney  without 
AdmiOioo,         fee,  except  is.  for  the  oath  :    The  admiflion  to  be 
written  on  parchment,  and  figned  by  fuch  judge  or 
judges  refpcdiively,  wherein  the  ufual  (lamp  (hall 
be   (irft   impre(red    and   delivered    to    the   perfon 
admitted.  /•  3.    The  ftamp  now  is  8/. 
The  like  claufe      The  like  claufc  as  the  firft  refpedling  pcrfons 
j^«Veamj  foil-    foliciting  fuits  in  the  court  of  chancery,    court  of 
* '#*'  equity,  in  the  exchequer  chamber,  court  of  the 

dutchy  of  Lama  ft  er  at  Wefm'infler^  or  courts  of 
the  counties  palatine  of  Chefter^  Lancafler^  or 
Durham^  or  in  any  inferior  court  of  equity  in 
EtigLnd.  Sect.  4* 

Sect. 


Sttf.  5.  The  mafter  of  the  rolls,  two  of  the 
mafters  in  chancery,  the  barons  of  the  court 
of  ezchequtr,  the  chancellor  of  the  dutchy  of 
Lancafter^  and  the  judges  of  the  other  courts 
of  rquity,  or  any  one  or  more  of  them,  fhall  examine 
before  they  admit  the  perfon  to  take  the  oath  touch- 
ing his  fitnefs  and  capacity  to  z&  as  a  folicitor, 
&c.  and  M  fatisfied,  to  adminifter  the  oatH^  &c. 
and  caufe  him  to  be  admitted  a  folicitor,  &c. 

No  perfon  {hall  be  admitted  to  zSk  as  an  attorney.  None  to  aft  on- 
or  fue  At  any  procefs  or  defend  any  a<f^ion  in  the  **^'  ***•"****  ^J 

«.._       r  V  r  •  r    I.  .       c  contraa  tor  five 

name  of  any  other  perfon,  in  any  of  the  courts  of  ^^^^^  ,^  ^  f^^,^ 

law  aforefaid,    unlefs  fuch  perfon  fhall  have  been  attorney. 

bound  by  contrad  in  writing  to  ferve  as  a  cleric 

for  five  years,   to    an   attorney  duly  and   legally 

fworn  and  admitted  in  fome  or  one  of  the  faid 

courts,  and  fuch  perfon  during  the  faid  term  of 

five  years,  (hall   have  continued   in  fuch  fervice; 

and  alfo  unlefs  fuch  perfon,  after  the  expiration  of 

the  faid  five  vears,   fhall^  be  examined,  fworn  and 

inrolled,  as  bcfcre  required.    Se£fn  6. 

The  judges  before  they  admit  fuch  perfon,   are  Judge  to  exa- 
to  enquire  touching  his  fitnefs  and  capacity,  and  If  »">«• 
fatisfied,  are  to  adminifter  the  oath,  and  caufe  hjm 
CO  be  admitted  and  inrolled.  /•  T- 

The  like  with  refped  to  perfons  who  are  to  be  Solkiton. 
admitted  folicitors  in  the  courts  of  equity.  /.  8^9. 

An  attorney  admitted  in  any  of  the  faid  courts  An  attorney  of 
•f  law,  or  as  a  folicitor  in  any  of  the  faid  courts  **^''.  ^<"»'^  ?"*y 
of  chancery,  with  the  confent  of  any  attorney  in  Jf.h°co"Jfeni*of 
any  of  the  faid  oth^r  courts,  ftich  confent  being  in  an  attorney  of 
writing  figned  by  fuch  attorney,  and  in  the  name  »^at«o»'^* 
of  fuch  attorney,  to  fue  out  any  writ,  or  commence, 
cany  on,    profecute  or  defend  any  a£lion   or  pro- 
ceeding in  fuch  court,  notwithflanding  fuch  perfon 
is  not  fworn  or  admitted  to  be  an  attorney  of  fuch 
court.     SeSf.  10. 

No  attorney  (hall  have  more  than  two  clerks  at  Not  to  hare 
one  and  4he  fame  time,   who  (hall  be  bound  by  more  than  two 
cofltrad  in  writing  to  ferve  as  clerks.    Se^.  1 5.      *^^"*"' 

The 
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The  prothonotarles  of  this  court  and  the  fe- 
condary  of  the  king's  bench,   &c.    to  have  three 
clerks  at  the  fame  time,   and  no  more ;   and  fuch 
clerks  having  ferved^^  years^  may  be  admitted  tbe 
fame  as  any  other  clerk.    Se^.  i6. 
IffnT  ^irrj  on        An  attorney  of  this  court  may,   by  the  claufe 
pticcediagi  jQ    jjf  jjjg  jftatute,   carry  on  Ofoceedings  in  the  coure 
1^^     ^  of  great  feflions  of  fyal$s^    in  tbe   name  of  an 

attorney  of  that  court,  and  declare  for  bufmefs  and 
fees.  Barnes  i6o.  Hatcheti  [one^,l^c.  ^^zxtxHt Hughis. 
S«4ifn  sftoroiM  If  any  fworn  attorney  of  tbis  court  ihaH  know- 
fam\%un^  ihok  \^g\y  ^nj  willingly  permit  or  fuflfer  any  other  wr^ 
ijTvF  ouL  w#it«^  >on  to  fue  out  any  writ,  or  commence  or  defend 
jiCiUtd  fmn  any  adion  in  his  name,  not  being  a  fworn  attorney, 
F»^>«^  or  a  fworn  folicitor  in  chancery,  ^c.  and  fluli 

be  thereof  convided,  he  fhall,   from  the  time  of 
fuch  convidion,  be  difabled  to  pradUe,  and  bis 
admittance  to  be  void.     Si^^  1 7. 
Attv«iTci  f»  W       Tbe  clerk  of  the  wa-rants  of  tbe  common  pieas  is 
**'*''**^  without  fee  or  reward,  to  inroU  the  name  of  every 

perfon  who  (hail  be  admitted  an  attorney,  and  the 
time  wfaen^  in  rolls  or  books,  to  which  M  perfons 
fiiall  have  tecourfe  without  fee  or  reward.    SiH,  iS* 
A  r«c»ff Attorney      A  fwom  attorney  of  this  court  may  be  fworn, 
"*^  ***■*"***  admitted,  and  inrolkd,  a  folicitor  in  all  or  any  of 
^*         tbe  courts  of  equity,  without  any  fee  for  the  oath, 
or  any  ftamp,  if  the  oaai^er  of  the  rotis,  ^V.  Ihalt* 
on  examining  him,  be  fatisfied  that  Aich  attorney 
is  duly  qualified  to  be  fo  admitted.    SUi.  20.     A 
fworn  folicitor  in  one  court  of  equity  may  be  admit- 
ted into  any  other  court.     Se£l,,  21. 
Atimry^fte.ui      Any  perfon  in  his  own  name,  or  in  the  name  of 
?*f*  "*■  ""^  any  other,  fBins  out  any  writ,  or  commencing  or 
i^4c.  noiia-  defcndmg  any  action,  orr.  m  any  of  the  courts  of 
w6E^t  («^     law  or  equity,  mentioned  in  the  faid  a£^,  as  attorney 
^^  4>r  folicitor,  in  expeSation  of  any  gain,  fee,  or  re- 

ward, without  being  admitted,  fliail  forfeit  50/.  to 
ahe  ufe  of  the  perfon  who  (hall  profecute,  and  be 
made  incapable  to  maintain  any  a£lion  for  any  fee, 
reward,  or  difburfements,  on  account  of  profecutiog 
or  defending  fuch  a£tion»  (fff.  &^.  24. 

A  qua- 
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A  tfoaket  having  ferved  a  derklhip  for  fivt  ycan»  <b^fc«. 
as  bcfare  oaemioQed,  to  an  attorney  or  iblicitor, 
muf  be  admitted  an  attorney  on  hU  affirinatton. 

12  (rM.  2.  <.  13.  y^  18. 

/  A.  B*  Jo  fwemr  that  I  mil  truly  andlwiiftfy  Tbe«iil. 
imtam  myfdf  in  thg  fra6Uc$  9/ am  atttrtujj  auording 
Utbetefi  9/ my  knswUdgf  and  abititf. 

SsMpmeGpd. 

m 

No  attorney  who  (ball  be  a  prifoner  in  any  gaol  Ho  attonef  fte« 
or  prifon,   or  within  the  limitSt  rules  or  liberties  '"*  ■  !»"*<«»• 
of  any  gaol  or  prifon,  (hall^  during  his  confine-  ^g^ftem^^ 
Bient,  in  his  own  name,  or  in  the  name  of  any  sdioiu 
other,  fue  out  any  writ  or  procefs,  or  commence 
or  profccote  any  adion  or  fuit,  and  all  proceedings 
In  (uch  afiioo  or  fuit  fliatl  be  void  and  of  noeffed; 
and  focb  attorney  fo  commencing  or  profecuting 
any  adioo  or  Aiit  as  aforefaid,  (hall  be  Aruck  off 
1^  roll,  and  be  incapacitated  from  aAing  as  an 
attorney  for  the  future.   And  any  attorney  permit-  Aay  momtf 
ting  or  empowering  any  fuch  attorney  as  aforefaid,  p«n»tt»«.  *«• 
to  commence  or  profccute  any  adton  or  fuit  in  his 
name,  (ball  be  flruck  off  the  roll,  and  be  incapable 
from  ading  as  an  attorney  for  the  future.    Siat. 
12  Gi9.  2.  ^.  I  J.  /.  9. 

This  not  to  prevent  any  attorney  confined  asNoctocucirft* 
aforelaid,  from  carrying  on  or  tranfading  any  fuit 5"*^'^^'^ 
or  fuits  commenced  ^ftn  tbi  €9nfimtnmt  §f  Jucb 
attontiy.     &^.  14. 

After  adion  commenced  by  an  attorney  he  be*  vi»j  comn 
comes  a  prifoner,  then  the  bail  bond  is  affigned,  •»  •A^a  m  • 
^d  he  being  ftill  a  prifoner  commences  an  a£Kon       ^^^ 
on  the  bail  bond ;  this  has  been  held  to  be  a  continu- 
ance of  the  original  fuit  commenced  before  the 
attorney  became  a  prifoner.  Whutbam  v«  Neeibam^ 
Bams  46. 

It  has  alfo  been  held  that  the  above  ad  relates  Relitet  t»  pv»* 
only  10  proficmtingf  and  not  to  the  sUfmding  of' 
Juiis.    Longman  v.  R^gert^   Barms  263. 

Perfons 
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PerfoBsbodndto      Perfons  bound  cleris  to  attormesy  xtr  fiUciionj  are 

ferveMcIeikito  (q  ^-gufc  affidavits  to  be  made  and  filed  of  the  cxe* 

\ml^^\i^^^hz^^  ^^^^^^  ^^  '^^  articles  within  three  months  next  aft  rr 

jnade  within      the  date  thereof '^    and  in  every  fuch  affidavit  (ball 

three  mooihi      be  fpccified  the  names  of  every  fuch  attorney  and 

•fcwtnaf """  >''^''«^>   and  of  ^t>^rj^  fuch   perfon  fo  ^(?i/«d',   and 

their  places  of  abode  refpedtively,  togerher  with 

the  day  of  the  date  of  fuch  artules\  and  every  fuch 

affidavit  (hall  htJiUdwithin  the  time  aforefaid^  in  the 

court  wliere  the  attorney  orfolicitor  to  whom  every 

fuch  perfon  refpe^Uvely  (hall  be  bound  as  aforefaid, 

hath  been  inrollcd  as  an  attorney  or  folicitor  with 

None  to  be  at?*  the  proper  ofHcer ;   and  none  to  be  admiitvd  before 

Slh^Vda^vU     ^^^^   affidavit  be   produced   and   read    in   court. 

prodoced.  22  Geo,  2.    C.  46.  /  3,   4. 

Who  are  to  file       In  this  court  the  cleik  of  the  warrants,  or  brs 

foch  affidavits,    deputy,  (hall  be  the  proper  officer  for  filing  fuch 

Books  to  be      affidavits,  fe£f,  5. ;  and  (ball  keep  a  book,  wherein 

kept,  &c.  fljjjji  jjp  entered  the  fubfiance  of  fuch  nffidavity  fpeci- 

fying  the  names  and  places  of  ahade  of  every  fuch  tf/- 

torney  and  cterk^  and  of  the  perfon  making  fuch  affida^' 

vity  with  the  date  of  the  contrary  and  the  da)S  of 

making  and  filifig  fuch  affidavit ;    and  may  take,  at 

the  time  of  filing  fuch  affidavit,  2  J.  (>d.    for  bis 

trouble;  which  books  may  befearched  gratis.  SeSl.  6« 

Ko  attorney  to     '  No  attorney  (hall  have,  take,  or  retain  any  clerlr, 

tfl'difcomVnAiu' ^'^^  ^^"  become  bound  by  contraft  in  writing 

bofiacft.       ^  aforefaid,  after  fuch  attorney  (hall  havedifcontinued 

or  left  off,   or  during  fuch  time  as  he  (ball  not 

adually   pra6life  or  carry  on  the  bufinefs  of  an 

attorney,     Se£i,  7. 

Clerk  to  be  nij-      Every  perfon    who  (hall    become   bound,    Wr. 

ployed  the  whole  fljaii^  during  the  whole  time  or  term  of   fervice, 

'       *  to  be  fpecified  in  fuch  articles,    continue  and  be 

usually  employed  by  fuch  attorney  or  folicitor y   or  kis 

or  their  agent  cr  fgentSy    in    the   proper   bufinefs, 

pra<Stice>  or  emplojmentof  an  attorney  orfolicitor. 

Se^.i. 

V^  before  the         Provided  if  any  fuch  attorney,  to  or  with  whom 

^^mlfZV^^  any  fuch  perfon  (hall  be  fo  bound,  (hall  happen  to 

tirfttydie,  &c«  die 
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die  before  the  expiraiion  of  Tuch  term,   or  difcon-  or  the  cUrk  be 

tlnueor  leave  off  his  pia^lice,  or  if  fuch  contrafl  ^'fchtrged  by, 

ihiU,  by  mutual  confent  of  the  parties,  be  cancelled,    ^' 

or  Aidi  clerk  (hall  be  legally  difcharged  by  rule  of 

the  court,  before  the  expiration  of  fuch  term  ;  and  aoa  be  l»cund  lo 

the  faid  clerk  (hall,  in  any  of  the  faid  cafes,  ^^^^ZlZTihl' 

bound  by  another  contract  or  contra<5ls  in  writing  to  tim^  ^ 

(erve,  ard  (hall' accordingly  ferve  in  manner  before 

mentioned^  as  clerk  to  any  other  fuch  pra^tifing 

attorney  or  attornies  as  aforefaid,    during  the  re« 

fidue  of  the  faid  term  of  five  years,  then  fuch  fcr-  fach  ftr^ce  f» 

vice  (hall  be  deemed  and  taken  to  be  as  good,  ef-  ^^^^^'  *'f®* 

fedual,  and  available,   as  if  fuch  clerk  had  con«  and**fiJc*d"&c. 

tinued  to  ferve  as  a  clerk  for  the  faid  term  to  the 

fameperfoo  to  whom  he  was  originally  bound,  /o  as 

affidavit  be  duly  madd  and  fiUd  of  the  ixecuthn  of 

Jiuh  fuond  c:ntra£f  or  contra^ s^    within  the   time 

end  in  like  manner  as  is  before  dire^eJ,   concerning 

fuch  original  central.     Se^,  g. 

Every  perfon  who  (hall  become  bound  as  a  clerk  Before  admit- 
as  aforefaid,  (hall,  before  he  be  admitted  an  attor-  J*J*^*  **  flfalivi*" 
ney,  caufe  an  affidavit  of  himfclf,  or  fuch  attorney  to^be  nwdc Irli 
to  whom  he  was  bound  as  aforefaid,  to  be  duly  filed  of  aaual 
made  and  filed  with  the  officer  before  appointed,  ^«C^»««* 
that  he  bath  a^ually  and  really  ferved  and  been  tm^ 
piofid  by  fuch  pra^tfing  attorney^  to  whom  he  was 
bound  as  aforefaid,   or  his  agent,   during  the  faid 
whole  term  of  five  years,  f  lo. 

N.  B.  The  mafler  is  to  take  care  that  the  (lamp 
duties  be  paid,  if  in  town  within  three  months y  if  in 
the  country,  within  fix  mmths. 

If  any  fworn  attorney  (hall  zQ  as  agent  for  any  Attoroey  aaioc 
perfon  or  perfons  not  duly  qualified  to  aft  as  an  at-  "/"gent,  or  per- 
torncy  or  folicitor  as  aforefaid,  or  permit  or  fufFer  ™' be"ufed,"oT* 
his  name  to  be  any  ways  made  ufe  of  upon  the  fendiog  any  pro. 
account,  or  for  the  profit  cf  any  unqualified  perfon  "%?,"^  J"^* 
or  perfons,  or  fend  any  procefs  to  fuch  upquayfied  JJcrebytoenibk 
perfon  or  perfons,  thereby  to  enable  him  qr  tftcm  to  hJm  to  aopear  ox 
appear,  ad,  or  praflife  in  any  rcfpeft  as  an  atl6rney  "^  »•  *«  *«o^- 
or  folicitor,  knowing  him  not  to  be  duly  quahiied  off  Uit  roll. 

as 
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fts  aforefiiid,  an<I  complaint  (hall  be  made  thereof  in 
a  fumraary  way  to  the  court  from  whence  fuch  pro' 
cefs  did  iflue,  and  proof  made  thereof  upon  oath  to 
the  fatisfadion  of  the  court,  that  fuch  fworn  attor- 
ney had  offended  therein  as  aforefaid,  then  ever^ 
fuch  attorney  (o  offending  (ball  be  ffruck  oW  the 
roIU  and  for  ever  after  difabled  from  pra^Siiing  as 
an  attorney  or  folicttor ;  and  in  that  cafe,  and  upon 
fuch  complaint  and  proof  made  as  aforefaid^  it  fhatl 
be  lawful  for  the  fajd  court  to  commit  fuch  unquali- 
fied perfon,  fo  a£ting  or  praftifing  as  aforelaid,  to 
the  prifon  of  the  faid  court,  for  any  time  not  ex- 
ceeding one  year,  /  1 1. 
None  kttt  attar-      No  perfon  (ball  aft  as  a  folicttor.  attorney,  or 

met  admitted  to  ^  '^        r  ^  r  i- 

praatfe  at  geae*  ^g^"^  ^^  ^^^  <^u^  ^^7  pcocefs  at  any  general  or 
tai  or  quarter  quarter  feflions  of  the  peace,  either  with  refped  to 
^^®*^'"»  matters  of  a  criminal  or  of  a  civil  nature,   unlcfs 

fuch  perfon  fhall  have  been  heretofore  admitted  an 
attorney  of  one  of  the  courts  of  record  at  ff^f^* 
minjler^  and  duly  inrolled  piu-fuant  to  Stat,  2« 
Geo.  2.  ^*  23. ;  or  be  hereafter  admitted  an  altor- 
ney,  and  inrolled  asaforefaid,  purfuant  to  this  zSt^ 
or  fuch  other  law  as  fhall  be  then  in  being  s  and 
un)e($  fuch  perfon  (hall  continue  fo  entered  on  the 
roll  at  the  time  of  fuch  his  ading  in  the  capacity 
aforefaid  :  but  every  perfon  who  (hall  fo  ad»  not 
being  admitted  and  inrolled  as  aforefaid,  (hall  be 
fubjed  to  a  penalty  of  fifty  pounds,  to  be  recovered 
by  adion  of  debt,  bill,  &c.  by  any  perform  who  (hall 
fue  for  the  fame,  within  twelve  months  after  the 
offence  committed,  with  treble  cofts  of  fuit.  And 
if  any  attorney  (hall  permit  any  perfon,  not  being 
admitted  and  inrolled  as  aforefaid,  to  make  ufe  of 
his  name  in  the  courts  of  general  or  quarter  fcffiona 
as  aforefaid.  fuch  attorney  fhall  be  fubjed  to  the  like 
penalty  of  fifty  pounds,  to  be  recovered  as  aforefaid. 
Se£f:  12. 
l^trfbm  eicnpt-  Provided  that  nothing  herein  contained  (hall  ex« 
^  tend  to  deprive  the  attornies  of  the  dutchy  of  Latt" 

cajtir^  or  oiF  the  courts  of  great  Jejftons  in  fFaUsy  or 

of 


ef  the  csoHtiiS  palatini  of  Chtfter^  Lancafler^  and 
Ihrbmm^  from  ading  within  their  rcfpe£live  jurif- 
didiona.     SeH.  J3. 

The  derk  of  the  warrants  is  to  caufe  an  a](>ha-  Aiphstctical 
beticai  book  to  be  prepared  and  kept  in  this  office,  l','^^*^^*^*^^** 
ftrinfpedion^rjru;  wherein  every  pradifingattor-  namMTmipbcw 
ney,  refident  in  London  or  Wiftmnjkr^  or  within  of  abode  of  tbt 
tea  miles  tkcfeof,  (faall  have  his  name  and  place  of  *^to»ie>* 
aiiodc,  or  ibme  place  within  the  faid  cities,  or  one 
of  them,  where  he  may  be  fcrved  with  the  proceed- 
ingli  of  the  court*  to  be  entered ;   and  as  often  as 
any  attorney  fball  change  the  place  where  he  may 
be  ferved  as  afprefaid,  he  (hail  make  the  like  entry 
thereof  ia  the  faid  book;  and  ail  proceedings  which 
do  not  require  perfooaJ  fervice  fhall   be  deemed 
foffidntly  well  ferved  if  a  copy  thereof  (hall  be 
left  «t  the  place  laft  entered  in  fuch  book,  with  any 
perfon  there  i   and  on  no  fuch  entry  being  made,  ^ 

then  fixing  up  any  of  the  faid  proceedings  in  the  ifnoentrymadtf, 
prothoootary's  office  (unlefs  perfonal  fervice  be  ^^ne  "P  ^a  ihc 
required),    (hall    be   deemed    fufficiently  ferved.****' 

Ac  many  attomies  have  no  certain  place  of  re* 
fidcnoey  any  place  where  he  may  be  ferve^^  though 
not  bia  adoal  place  of  abode^  is  fufficient.  But 
when  the  mtm»  and  fka  of  abode  is  tntinij  then 
Jmnm  at  that  flaa  it  the  pr§pir  fervke.    Loft. 

^'  3S7- 

An  anerncy  that  has  not  been  attending  his  Attorney  not  ic- 
mpieymenf  in  this  court  by  the  fpace  of  Me  year ^  teoding,  w  hiic 
voMs  hindered  by  ficknefs,  (hall  not  be  allowed  '''^"''''<'- 
Us   privilege   of  an    attorney.     R.  M.    1654. 

*Bff.   I. 

Altornies  difini(EKt   by  one  court  from  their  Attonuerdtf- 
pndice  for  mifdemeanor,  be  not  (after  certificate)  °>*^* 
iddiiited  to  praAife  in  another  courts   it  being 
contrary  to  the  intent  of  the  law.    Hid. 

It  feema  that  if  an  attorney  remains  of  record,  when  be  h  e^ 
ke  IKU  IB  entitled  to  privilege^    Luiw.    1667.  ^'^^^^^^i"- 
aldiomh  be  does  not  allcdge  in  his  plea  that  he^'** 

has 


c)6  jattdniiejr; 

has  any  clients,  or  profecutes  or  defends  any  caufel 
at  the  time  of  the  adtioa  being  brought   ag^inS 
him. 
Attorney  to  pay      Every  attorney  of  the  court  pays  to  the  clerk  of 
II,  4d.  a  term,    the  warrants  8  ^.  a  term  ;   viz.  4^,  a  term  for  the 
puifne  judges  (to  be  diftributed  in  charity),    and 
44^.  a  term  for  the  cryers  of  the  court.     And  when 
any  attorney  brings  a  writ  of  privilege  or  attach- 
ment to  be  marked,  or  warrant  of  attorney  to  be 
filed,   he  mud  pay   the   arrears  (if  any)    of  his 
tcrmagc, 
CcTtifiotestfjbe      By  flat.  25  Geo.  3.  c.  80.  after  the  firft  of  No^ 
taken  out ^aji^    ^^^^^j,  1785,    cvcfy  foHcitor,    attorney,   notary, 
foikitor  prac     pro^or,  agent,  or  procurator,  admitted,  inrolled, 
t  fin?  tn  any     or  regiftered  in  any  of  his  majefty's  courts  at  U^iji- 
court  holding     fj^inftcr^  or  in  any  ecclefiaftical  court,  or  in  any  of 

plea  tor  40 1,  ,  '•  ^      1      '      1  .  ^      r 

ad  upwards,      thc  courts  of  admiraliy  or  cmque  ports,  or  in  any  of 
his  majefty's  courts  in  Scotland^  the  great  feffions  in 
Wales  J  or  in  any  courts  in  the  counties  palatine,  or 
in  any  other  court  in  Great  Britain^  holding  piea^, 
where  the  debt  or  damage  (hall  amount  to  40  s.  or 
more,  (ball,  previous  to  his  commencing  or  defend- 
ing any  fuit  or  profecutlon,  take  out  annually  a  cer- 
tificate of  fuch  his  admifTion,  inrolment,  or  r^gifier: 
•  Thnferefidtng    That  for  and  upon  every  fuch  certificate  fo  taken 
!rj^«fif«r  "the  °"'  ^y  ^"y  folicitor,  ^c.  who  (hall  refide  in  any  of 
biiu*of  mortal-  the  inns  of  court,  or  in  the  cities  of  Lond$n  or  M^eft" 
Uv,  or  Edin-    minfier^  the  borough  of  Southwark^  the  parilh  of 
u7^'i^i\X^Lil^^  ^^'"^  P<^«fr/7J,  and  Saint  Mary  U  Bone^   or  within 
the  bills  of  mortality,  or  within  the  city  of  Ediniurgbf 
any  other  part,  there  (hall  be  charged  a  (lamp-duty  of  5  1.  and  in 
3'«  any  other  part  of  Great  Britain^  3K 

Tram  Nov,  i.  After  the  firft  of  November  1785,  every  perlbn 
'  >7*5»  •"f'X  admitted,  fworn,  inrolled,  or  regiftered  a  folicitort . 
^rfliln'annu.  attorney,  &c.  in  any  one  or  more  of  the  courts  afore- 
aity  deliver  io  a  faid,  who  (hall  commencc,  carry  00,  or  defend  any 
noteof  his  name  aclion,  fult,  or  profccution  therein,  (hall  annually* 
fi?tf/in  or/cVto  during  fuch  time  as  he  (hall  continue  fo  to  pra^life 
obtain  a  certifi.  therein,  deliver  into  fome  one  of  the  courts  in 
cate.  which  he  (hall  have  been  admitted,  fworn,  inrollcdy 

or 


or  TegUkred,  in  fuch  manner  as  is  Berein  after  di- 
ttOtdj  a  paper  or  note,  in  the  proper  hand*  writing 
of  erery  fuch  folicitor,  ^c»  containing  his  name  and 
n/iul  |rface  of  refidence,  and  marked  and  ftamped 
with  the  proper  mark  or  fiamp  denoting  the  duty 
herein  before  impofed  upon  certificates,  according 
to  the  place  of  fuch  his  refidence  as  aforefaid  ;  and 
theieupon  evenr  fuch  folicitor,  &f.  (hall  be  intitled 
tohafe  a  certincate  (if  the  fame  (hall  be  required) 
ia  the  manner  herein  after  dire£ted.    /»  3. 

The  chief  clerk  of  the  king's  bench,  or  his  de*  Officen  for  en* 
puty,  the  clerk  of  the  warrants  in  the  court  of  *f^"«  ■pp"^*: 
common  pleas,  or  his  deputy,  the  clerk  of  the  pleas  ^^{^"e^^^ 
in  the  exchequer  office  of  pleas,  or  his  deputy,  the 
prothonotaries  of  the  refpeflive  counties  palatine  of 
Lamtfitr^  Cbtftir^  and  Durham^  and  of  the  great 
feffioQs  in  Walu^  or  their  refpedive  deputies,  and 
fuch  officers  of  the  inferior  courts  of  law  as  the 
judge  or  judges  of  the  inferior  courts  refpefiively 
ibail  appoint,  the  fenior  clerk  of  the  petty  bag 
office  in  the  court  of  chancery,  or  his  deputy,  the 
king's  remembrancer  of  the  court  of  exchequer,  or 
his  deputy,  the  chief  clerk  of  the  dutchy  chamber 
KiLancaftiT^  or  his  deputy,  the  regifter  of  the  re-  / 
fpedire  courts  of  equity  in  the  faid  counties  palatine, 
aad  of  the  great  feffions  in  IValis^  or  their  deputies, 
fflull,  and  they  are  hereby  required,  from  time  to 
tine,  upon  payment  of  i  s.  to  enter  the  name  and 
pisce  of  refidence  of  fuch  attorney,  ifff.  and  who 
fliall  have  delivered  in  fuch  paper  or  note  in  writ* 
ing,  duly  flaroped  and  required,  a  certificate  of  hif 
imolment  as  exprelled,  in  rolls  or  books  to  be  pro* 
vided  and  kept  for  that  purpofe  in  the  faid  feveral 
aod  refpedive  offices  :  and  fuch  officers  fhall  fob-  Eoterbc  officen 
fcribc  to  every  fuch  paper  or  note  in  writing,  fo  de-  ^^^^^  °^*^ 
lisered  m,  a  certificate  figned  by  every  fuch  officer 
refpcdively,  according  to  the  form  of  the  fchedule 
annexed  -,  to  all  which  faid  rolls  or  books,  in  the 
Ud  courts  refpeAively,  all  perfons  (hall  and  may, 
at  all  leafonable  times,  have  free  accefs,  without 
fte  or  reward*   /4«  . 

H  Every 


Soteriiigofficert,     EftTj  certificate  ihall  bear  dale  bn  ^  i^y  M 

&r.  toifr^etfi'  which  the  fame  was  ifliied,  and  fiiall  endure  aftd 

rbicb^«ft!^''K«^«  in  force  for  the  fpace  of  twelve  calendar 

renewed  ten  da  jt  months,  to  cdmmence  from  thefirftof  N^ffemUt 

ufon  expin.     1785,  Upon  all  certificates  to  be  iffued  on  or  before 

^'  that  day,  and  upon  certificates  Co  be  firft  iffiicd  to 

any  perfon  or  perfons,  after  the  faid  firft  day  of 

Novtmbit  1785,  tb  commence  from  the  ^ate  oC 

every  fuch  certificate ;  which  faid  certificate  fiullbt 

renewed  at  kaft  ten  days  previous  to  the  expiratioa 

of  the  time  for  which  it  was  granted,  and  fo  yearly 

and  every^year,  fo  long  as  foch  folicitor,  ISc.  flull 

continue  to  pradife  in  any  fuch  court  in  manner  as 

aforefaid.    Jl  5. 

^erfons  rciiding     Perfons  refiding  in  any  of  die  hms  of  Cturt^  or  ia 

'ta/ whhln'uie  ^^^  ^^^^^  ^^  ^*«'^« ®'  Wiftminfttf,  OX  tbc  ^M^cf 

iimUt  of  "he    Southworif  the  parifli  of  Saint  PancrMSj  or  Saint 

bigberduties,are  Mcry  li  BcM^  OX  within  the  bills  of  wwrtaHiyi^  or 

to  pay  the  fame.  ^-^^^^^  ^y^^  ^^^  ef  Edinkurgh^  for  the  fpace  of  >l^ 

days^  or  more,  in  any  one  year,  every  fuch  folicitor* 

i^c.  fliall  be  deemed  to  be  refident  within  the  iiorits 

of  the  different  diftrids,  and  ihall  be  liable  to  the 

higher  duties  impofed  on  certificates,  notwithftand* 

ing  fuch  folicitor,  &r*  ihall  or  may  at  other  timea 

in  each  fuch  year,  refide  elfewbere  without  tU 

limits  laft  mentioned.  /  6. 

p«oaity  on  aftr'    Penalty  of  5o/#  on  erery  perfon  who  fiiall,  in  hit 

ing  without  cer.^j^n  name,  or  in  the  nameofany  other  perfon,  fuc 

tificate,orgmog  '  .  '  *^r^ 

in  a  faife  place  out  any  writ  or  ptoccfs,  or  commence,  protecutie^ 
•f  ccfKicace.  carry  on,  or  defend  any  adion  t>r  foit^  or  any  pro«> 
ceedings  as  a  folicttor,  &r.  in  any  of  the  covrta 
aforeTaid,  for  or  in  refpeA  of  any  gain,  fee,  or  re* 
ward,  withoQt  having  obtained  fuch  certificate^  or 
fliall  deliver  in  to  the  ref^oSire  officers  appoittCed 
any  falfe  or  fiditious  place  of  refidence,  with  intenC 
to  evade  the  payment  of  the  higher  duties ;  and 
made  incapable  to  maintain  or  profecute  any  a£Hon 
in  any  court  of  law,  or  equity,  for  the  recovery  of 
any  fee,  reward,  or  di(burfements,  on  account  df 
profecuting,  carrying  on,  ex  defending  any  fudi 
aAion,  fuit,  or  proceeding.   /  7« 

Any 


Ao^  peribfl  liaving  duljr  obtained  a  certykate,  P«Hto  hwln% 
waaf  iueor  defend  aoy  a^on  in  the  name  and  by  ^'^^°  ^^V^a^T 
cooftaiof  any  other  Miciior^  (ft.  of  Aich  court  in  f^^  othm^who 
writiag  £rft  had  and  obtained,  »nd  figned  by  htm  in  ba?e  aifo  takca 
lUot  mioiier  as  he  might  have  lawfully  done  before  ^^^'^  ^"^ 
this  a^  prof ided  fnch  folicitor,  dfc.  in  whofe  nadne 
fiicb  proceedings  fliall  be  inftituted^  commenced)  or 
ca/rid  on,  fltoll  alfo  have  firft  d«]y  obtained  a  cer- 
tificaie  out  of  the  court  wherein  be  is  fworn,  (sfa* 
IB  manner  as  herein  before  is  dired6) ;  or  in  de<- 
fiivit  thereof^  every  fvch  foiicitofi  &r.  ihali  be  liable 
to  the  like  penalties^  £/r.  as  any  other  folicitor  is  by 
this  d£t  madcfabjc^  and  liable  to.    /  8. ' 

It  (ball  and  may  be  lawful  for  any  perfen  duly  P^rfon  tinder 
fipom,  admitted,  (fc.  a  folicitor,  bTc.  in  any  two  or  ^^  '^a  ?"*ny 
Biore  of  (be  faid  courts  refpedively,  under  a  proper  other' com t^i  a 
certificate  obtained  from  either  of  the  faid  courts  which  lie  it 
refptflivelr,  to  coounence  or  defend  any  adion  or  ^^^^*  ^* 
fuit  in  any  d  the  (aid  other  courts  in  which  he  is  fo 
fworn,  &c.  although  fuch  certificate  (hall  or  may 
not  have  ifliied  from  (acb  other  court.   /  9. 

Notet. 

No  attorney  to  be  kflee  in  an  ejedmene,  nor  Not  m>  be  U(&t 
kaa  far  a.  defendant  in  this  court.   RuU^  Af.  1654.. ""'  ^^* 
JLM.  6  Geo.  2. 

No  perfbo,  without  rule  of  court  or  order  of  a  No  Attorney  to 
jalge,  and  notice  to  the  adverle  party  or  his  aitor*  ^\  changed 

"L^  lu  11     1.  n^'C    I.'         ^      ^  1    r     u  withoat  role  or 

oey,  fliall  change  or  fliift  his  attorney  ;  and  fuch  o^der. 
attomey  newly  oooiing  in^  to  talce  notice  at  his 
peril  of  the  rules  whereonto  the  former  attorney 
was  liable,  had  he  continued.    Micb.  1654. 

This  court  will  not  permit  an  attorney  to  be  Nor  uadl  bill 
changed  in  a  caufe,  and  another  appointed  in  his  ^'  ^**^* 
ftcsd,  umil  hit^  UII  9/  fin  «m/  dijhttfimints  h   » 
/itiM  mtd  faid.     Lang/gy  v,  SiaplitMj  Barn.  40. 

Where  country  attornies  are  concerned,  decia-  Country  attor* 
tadons,  pleaa  and  other  proceedings  Ibould  not  be  °'^ 
delivered  and  carried  on  is  the  inmtrf^   but  by  the     ' 
ageota  in  town.  *  Mowaftipben  v.  Templer^  C$9kis 
Rjtp.  94.  10 1.  133.  Barn.  251.  Taylor  v.  Lawfm. 
Ha  If 
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Time  to  plead.  If  the  agent  of  the  plaintiff's  attorney  |iva  the 
agent  for  the  defendant  time  to  plead,  the  countiy 
attorney  cannot  fign  Judgment  till  that  time  be 
expired.    Wallaa  v.  fyillingtw^    Barnes  256. 

T\tu  A  plea  being  delivered  in  the  country  held  to  be 

bad,  and  judgment  may  be  (igned,  Taylor  v.  Lawfon^ 
Barnes  251. 

iCac.  If  the  country  attornies  agree  that  the  iflue 

Ihall  be  delivered  in  the  country,  and  it  is  notwith- 
ftanding  tendered  in  town,  and  not  paid  for  hj 
the  agent,  judgment  may  be  figned,  for  the  agree* 
mentis  void.  Hafelfootv.Duke^  Barnes  251.  But 
where  the  defendant  pleads  by  his  attorney  in  the 
country,  and  the  plaintiff's  attorney  accepts  it, 
there  he  may  tender  the  iffue  in  the  country,  and 
irnot  paid  for  there,  may  fign  judgment.  Jd^wrt 
V.  Hod^en^  Barn.  239. 

Notice  of  trial.  Per  xur*  notice  of  trial  cannot  be  given  in  the 
country,  but  may  be  well  countermanded  there. 
Goodrigbt  v.  Hebfynj  Barnes  298.  a  countermand 
by  the  agent  in  town  is  good.  Gerry  v.  Sbilflam, 
Ceeke's  Rep.  48. 

KoAeriff,  ftc.      By  Stat.  I  H.  5.  c.  4i    It  is  enaSed,  that  no 

to  be  attofiicy,  fhcriffs,  ihcriff's  clerk,  receiver  nor  iheriff's  bailiff, 

^^'  be  attorney  in  the  king's  courts,  during  the  time 

that  he  is  in  office  with  any  fuch  Jheriff. 

Anfwerabie  for       An  attorney  in  the  country  is  anfwerable  for  the 

■*''**••  roiftakes  of  his  agent.   Cellms  v.  Griffin^  Barnes  37. 

Autborit/.  If  an  attorney  be  retained,   his  authority  con- 

tinues till  the  end  of  the  caufe,  or  a  counter* 
•  mand,  i  RelL  291.  /•  25.;  and  it  cannot  be 
countermanded  without  a  rule  of  court,  or  a  judge's 
order.  He  may  fue  execution  within  the  year, 
without  a  new  warrant,  2  1/tfl.  378.  and  may 
profecute  it  after  the  year,  ibid,  but  not  bring  a 
jfci.  fa.  I  Salk.  39.  So  he  may  atknowledge 
fatisfadiion  on  receipt  of  the  money,     i  Rjell.  366. 

If  he  dict«  If  an  attorney  die,  or  be  removed,  the  juftices 

fhall  make  another  in  his  place.    Stat.  4  H.  8. 
e.  18. 

The 
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The  derk  of  the  warrants  to  certify  to  the  feal  Attornies  nrho 
•flke,  the  names  of  fuch  attornics  that  have  dif-  J*^«  f^jl^^'"' 
coiuiaoed,  and  are  forejudged  the  court,  and  puvl^^^^^^^  ^* 
out  of  the  roll)  and  have  not  filed  any  warrant  of  roll,  not  to  havt 
ateomey,  nor  continued  their  names  upon  the  roll  f  '"^  **'  f  j''' 
for  above  four  terms  paft  j  ind  thereupon  no  fuch  m^t?'  *"'*  * 
perfen  (hall  have  a  writ  of  privilege  or  attachment 
ioledy  until  they  have  the  faid  writ  figned  by  the 
clerk  of  the  warrants,   to  teftify  that  their  names 
are  on  the  roll,  for  which  no  fee  is  to  be  paid, 
R.Trin.  29  Car.  2^ 

Every  attorney  pays  to  the  clerl^  of  the  warrants  Si.  ■  term  for 
8i  aterm,   4^  to  the  puifne  judges  (to  be  dif-  k"iero>«««. 
tributed  in  charity)  and  4^/.  for  the  criers  of  the 
coart 

If  an  attorney  is  flnick  o(F,  and  is  reflored^  he  if  flmck  off. 
moft  confent  not  to  take  advantage  of  his  privilege 
againft  any  adion  then  depending.     Moody's  cafr, 
Bam$s  42. 

An  actomey  admitted  fraudulently^   was  ftruck  Admitted  frw 
off  the  roll,  and  an  attachment  was  granted  againft  1"*'"'*  V^  **• 
themaficr.  zBlaci.  Rip.  g^i.  Ex  parti  Hill  and  ^''''^''^' 
Hargravi* 

Attornies  are  not  privileged  from  ferving  in  the  Not  privileged 
militia,  or  paying  for  fubfticutes  in  their  ftead.  ^'«n  ^enring  u 
lUd.  1 123.  Gerard's  ca/i.  themiihi.. 

Where  an  attorney  of  one  court  fues  an  attor-  Attomiet  ofdif. 
Jiey  of  another,  the  privilege  of  that  court  which  ferent  courtt. 
it  poflef&d  of  the  caufe,  (ball  be  preferred.     Ibid. 
1325.    Danjer  one^  iffc.  v.  Birryman*^ 

They  are  liable  to  be  puniQied  in  a  fummary  Attornlet  lubie 
way,  either  by  attachment,  or  having  their  names  *%•*  p«n>Aed  in 
•ruck  out  of  the  roll  for  iU-praaice,  attended  with  '  '^^"^  ''•'• 
fraud  and  corruption,  and  committed  againft  the 
obvious  rules  of  juftice,  and  common  honefty ;  but 
the  court  will  not  eafily  be  prevailed  on  to  proceed 
in  this  manner,  if  it  appears,  that  the  matter  com- 
plained of  was  rather  owing  to  ne gleft  or  accident, 
than  defign :  or  if  the  pany  injured  has  other  remedy 
by  a&  of  parliament,  or  a&ion  at  law*     12  Mid. 
%Si.  318.  440,  583.  657. 

H3  They 
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Aifoforbtfetad  They  are  alfo  liable  to  be  puniibed  far  baft  and 
unfair  aciiingi.  unfair  dealings  towards  their  clients  in  the  way  of 
hufinefsy  as  for  protrading  fuits  by  little  fliifts  and 
devices^  and  putting  the  parties  to  unfiecefiary  ex- 
pence,  in  order  to  raife  their  bills ;  or  demanding 
fees  for  bufinefs  that  was  never  do^ne ;  or  for  refufing 
to  deliver  up  rheir  clients  writings  with  which 
they  had  been  intruded  in  the  way  of  bufinefs ;  of 
money  which  has  been  recovered  and  received  by 
them  to  their  clients  ufe,  and  for  other  fucb  like  gro& 
and  palpable  abufe.  2  Haw.  PL  •/  ib$  Cr,  144. 
8  Mod.  306.  la  Mod.  516. 
Adion  lies  An  ^dion  lies  agaiqil  an  attorney  for  negltfiing 

afdea,*"'"*        ^®  charge  a  perfon  in  execution  at  his  client's  fuit, 
according  to  a  rule  of  court;   although  it  feeoife  it 
was   rather   want  of  judgment  than  negligence, 
1  Wilf  325.  Ruffill  V.  P^mtr ;  but  the  court  will 
not  proceed  againft  liim  for  it  iq  a  fummary  way. 
4.  Burr.  2060. 
^utu  T  'd*      ^"  attorney  is  not  liable  to  be  foed  if  he  neglei^ 
ifiVi»juft'dcbt.  ^°  plead,  provided  it  be  a  juft  debt  due  to  the 
plaintiff,  otherwife  th^  court  will  punifli  the  attor- 
ney.    Barnes  "^^^  Anon. 
No^bouna  to         Not  bound  to  difcover  and  give  in  evidence  the 
^(ipuvcr,  ^c.    contents  of  a  deed  (hewri  by  his  clientt  nor  any  in* 
ilru£tions  given  him  by  his  client}  nor  can  he  be 
forced  to  z6l  agatnft  his  will. 
May  detain  An  attorney  er  folicltor,  having  fees  due  tobiRif 

wufuaW.***     "**y  ^^•^^n  writings  until  bis  juft  fees  arepaidj;  but 
^    '        if  there  are  none  due  to  him,  the  court,  on  motioDi 
will  compel  the  delivery  of  them,     i  lAUn   148.  \ 
but  he  cannot  detain  writings,  which  are  delivered 
upon  fpecial  truft,  for  the  money  due  to  biffi  in  that 
very  bufinefs.     Mid.  Caf.  L.  and  Eq*  306.    If  a 
man  hath  a  joint  caufe  of  adion  againft  two,  one 
an  attorney,  and  the  other  not,  he  may  arreft  botb| 
and  declare  as  ufual.     2  Salk.  544.  a  Lev.  129* 
An  ittorney  hai      In  Micbaelmas  term  the  plaintiff  recovered  judg* 
•  heo  for  his  bill  nr^ent  for  25a/.  5^ .  ^d.  fued  out  a  fi.fs.  to  theflieriffof 
UvTA' no3  ^^rryy  who  levied  the  whole.  Soon  after  defendant 
ft»iiiing  a  doc  gave  Dotice  to  thelheriffto  retain  the  money  levied, 
^uet  hai  been    ^  an 4 


tnd  diat  he  fliould  apply  to  the  court  to  fet  afide  f^ruck  asainfi 
mocctdiags  for  irregularity.   On  receipt  of  this  no-  ***•  dient  J»«- 

^        n^     -ir       r  r  ^  '  1  •     -iri        ^     -  u     coming  a  bank- 

net,  mer IV  refuted  to  pay  platotiir's  attorney,  who  ^^p^^  * 
dcntaoded  it*  Rule  why  the  flieriiF  fliould  not  pay 
piaiotiff'f  attorney  the  money  with  intereft,  on  an 
affidavit  that  the  whole  fum  was  due  to  him  for 
cofis,  as  attorney  for  plaintiff,  viz*  Part  of  the 
debt  for  which  "J aqua  was  taken  in*  execution 
(which  was  the  amount  of  cofis  taxed  in  an  adhon 
brought  by  Joques  againft  the  prefent  plaintiff  in 
die  exchequer}*  and  the  remainder  for  the  coft^ 
taxed  in  the  adion  in  this  court  againft  Eyles^  for 
the  efcape  of  Jaques.  AtL  720.  Turwin  v.  Gibfin. 
D9ugL  226.  fViUb  V.  Hole  J  were  cited.  It  appeared 
that  a  docquet  had  been  ftruck  againft  the  plaintiff, 
who  after  he  recovered  judgment  became  a  bank- 
rupt. The  court)  on  the  authority  of  the  laft  caf);, 
made  rule  abfolute  with  cofts,  leaving  out  that  part 
tubich  refpi&ed  intereft  j  and  faid,  that  the  circum- 
ftance  of  the  docquet  being  firuck,  w^s  immaterial^ 
Qriffin  V.  Eyltiy     H.  Blackf.  Rep.  122. 

Hno  1$  proceed  to  file  the  ar ticks  and  gft  admitted. 

The  affidavit  of  the  due  execution  of  articles  is 
ioferted  m  my  Inflr.  Clericalis^  K.  B.  4th  ed.  p.  552* 
as  alfo  the  offidanjit  of  the  fer  vice  under  tbofe  articles. 

The  iirft  of  thefe  affidavits  is  to  be  filed  within  How  to  pn>cee4 
three  months  (and  if  neglected  there  generally  is  an  '^J'*^*'' ud' 
indemnity  bili  pafies  every  year  fo  as  to  give  the  *°  ***    "*  *  * 
clerk  an  opportunity  of  filing  the  fame  afterwards) 
with  the  clerk  of  the  warrants,  at  his  office.  No.  3,       , 
Pump  Courts  Middle  Temple :  pay  ^s.  bd.     Before 
the  clerk  applies  for  his  fiat^  he  gets  this  affidavit 
delivered  him  back  again,    by  the  clerk  of  the 
warrants:  pay  2s.6d.  Take  it  with  the  affidavit  qf 
firviceofclerijbip  and*articles,  tooneof  the  judges' 
clerks,^ who  will  introduce  you  to  the  judge,  and 
on  cxaminatiooj  the  judge  will  grant  bis  fat  for 
H4  the 


IC4  Zttotnitti 

the  admiflion:  pay  i05.  6^.  Then  take  fame  to 
Air.  Fothergtllf  who  will  order  his  derk  to  make 
out  the  admiffion :  pay  him  8/.  8x.  He  will  order 
you  to  attend  at  Weftminfter-Hall  in  court  to  be 
fworn  in,  which  generally  is  doi)e  at  the  fitting  \ 
pay  the  officers  2u  (fd* 
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Circuit* 

THE  courts  of  ajjiiu  and  niji prlus  are  coip-  The  coirtt  rf 
pofcd  of  two  or  more  conimiffianers,  who  are  *#**  »^<*  *i^ 
twice  in  every  year  fent  by  the  king's  fpecial  com-^"*** 
miffioo  all  round  the  kingdom  (except  London  and 
Middlifix^  where  courts  of  nij!  prius  are  holden  ia 
and  after  every  term,  before  the  chief  or  other 
judge  of  the  fcverai  fuperior  courts;  and  except  the 
four  northern  counties,  where  the  affizes  are  taken 
only  once  a  year),  to  try  by  a  jury  of  the  refpcflive 
counties  the  truth  of  fuch  matters  of  fa£^  as  are 
then  under  difpute  in  the  courts  of  WiftminJiirHalK 
Thefe  judges  of  aiSze  came  into  ufe  in  the  room  of 
the  ancient  juftices  in  eyre,  who  where  regularly 
cfiablKhed,  if  not  firft  appointed,  by  the  22  //.  2. 
with  a  delegated  power  from  the  king's  great  court, 
or  aula  ngia^  being  looked  upon  as  members  there* 
of:  and  they  afterwards  made  their  circuit  round 
the  kingdom  once  in  feven  years,  for  the  purpofe  of 
trying  caufes.  Co.  Lift.  93.  The  prefent  jufticcs 
of  ii^zi  and  ntfi  prius  are  derived  from  (he  Stat,  of 
^itd.  I.  c.  30.  explained  by  feveral  other  ads, 
particularly  the  Stat.  14  Ed.  3.  c.  16. ;  and  muft 
be  two  julljces  of  the  one  bench  or  the  other,  or  the 
chief  baron  of  the  exchequer,  or  the  king's  ferjeanu  - 
fworn.  They  uAially  make  their  circuit  in  the 
refpeflive  vacations  of  Hilary  and  Trinity  Tirms^ 
affizes  being  allowed  to  be  taken  in  the  holy  time 
of  Lent^  by  confent  of  the  bifliops  at  the  king's 
requeft,  as  exprefled  in  the  Stat,  of  Weflm.  u 
%Ed.  I.  c.  51. 

Formerly  it  was  held,   that  no  judge  or  other  ForiBerijrijod#« 
lawyer  could  ad  in  the  commiffion  of  oyer  and  fj"'**  "^«  f^  '*» 
terminer,  or  m  that  of  gaol  delivery,    within  his  of  oyer,  ftc. 
own  county,    where  he  was  born,   or  inhabited,  within  h\%  ©•« 
8ii.2.  C.2.    33^-8.  ^-24.    But  that  local -;«^*^ 

partiality,jafticcof  oyer* 
Ac. 


I 


to6  Ctccifitir* 

partiality,  which  the  jealoufy  of  our  anceftors  wat 
careful  to  prevent,    being  judged   lefs  likety    tp 
operate  in  the  trial  of  crimes  and  mifdemeanors, 
than  in  matters  of  property  and  difputes  between 
party  and  party,  it  was  thought  proper,  by  the  Stat,, 
12  Geo.  2.  c.  27.  to  allsvj  any  man  to  be  a  jufticg  tf 
oyer  and  terminer  and  general  gaol  delivery  within  any 
county  of  England, 
^d|M  antho*        The  judges  fit  by  virtue  <A  five  feveral  author!- 
«^«       ^         ties  :     I .  The  commijjion  of  the  peace  :     2.  A  commif' 
fion  of  oyer  and  terminer^  to  hear  and  determine  all 
treafons^  felonies^  and  mijdeameanors :  3.  jt  commijfiom 
cf  general  gaol  delivery^  which  empowers  them    to 
^ry  and  deliver  every  prifoner  who  fhall  be  in  the 
gaol  when  the  judges  arrive  at  the  circuit  town| 
whenever  indicted,  or  for  what  crime  committed  : 
4*  J^ommiffion  of  ajfize^  diredled  to  the  judges  and 
clerk  of  affile,  to  take  affizes;  that  is,  tp  take  the 
yerdi£l  of  a  peculiar  fpecies  of  jury,  called  an  affize, 
and  fummoned  for  the  trial  of  landed  difputes : 
5.  That  ofnijipriusj  which  is  a  confequence  of  the 
commiflion  of  afiize  being  annexed  to  the  offices  of 
thofe  juftices  by  the  Stat,  of  Wef.ni.  2.    13  Ed^  i. 
€.  30. ;  and  it  empowers  them  to  try  all  queftions 
of  faS  ifluing  out  of  the  courts  at  IVefiminfter^  that 
The  erigtnal     are  then  ripe  for  trial  by  jury.    The  original  of  the 
name  of  n\fi      name  IS  this:   all  cayfes  commenced  In  the  courts 
^'"'  of  Weflminfter^  Hall^  are,  by  the  cour fe  of  the  cou  rts, 

appointed  to  be  there  held,  on  a  day  fixed  in  fome 
Eafler  or  Michaehnas  term^  by  a  jury  returned 
from  the  county  wherein  the  caufe  of  adion  arifes; 
but  with  this  prpvifo,  niji  prius  jujlieiarii  ad 
ajfifas  capiendas  venerint ;  uniefs  the  day  before  pre* 
fixed,  the  judges  of  affize  come  into  the  county  in 
queilion. 
When  alCtes  are  This  they  are  lure  to  do  in  the  vacations  pre- 
^•*'*  ceding  Eajier  and  Michaelmas  termy  and  there  dif- 

pofe  of  the  caufe,   which  faves  much  expcnce  and 
trouble  both  to  the  parties^  the  jury,  and  the  wit- 
-  iicffes. 

The 


Tk  ftferal  counties  in  Engknd  are  divided  Into 
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MIDLAND.       1 

OXFORD, 

Northampeoii 

Der]>y 

Berks 

Gloucefter 

Rntlaod 

Leicefler 

Oxford 

Monmouth 

LlDCOlo 

Warwick. 

Hereford 

Stafford 

N'ottiiighaiii 

$alop 

Worccftcr. 

NORFOLK. 

WESTERN. 

Bocks              Cambridge 
Bedford            Norfolk 
Hi»UAgdoii    Snfiolk. 

SootliaiDpton 

Wilts 

Qorfet 

Cornwall 

Devon 

Somerfet. 

NORTHERN. 

HOME. 

York 

Cumberland 

Hertford 

SoiTex 

Durham 

Weftmore- 

S&x 

Surreyt 

Northam- 

land 

]Leti( 

berland 

Lancafhire* 

CiMoiti. 


Tbe  ofScers  belonging  to  the  circuits  are,  the  officcf^ 
Afi  of  the  offizi^   affbdate^  ehrk  of  arraigns^   cUrk 
of  iMdi^miHts^    judges  marjhal^    cryer^   cUrk^    and 

The  jheriff  of  each  county,  and  his  deputy^  are  Sheriff*  m^ 
to  attend  the  judges,  and  the  ccroner  alfo  attends  to  coroner  toacteM 
^eUver  in  all  inquifitions,  ISc.  to  the  clerk  of  affize  "^^  ^*^«*^ 
in  court,  and  he  is  to  return  all  writs  of  venire^ 
Hftringas^  and  habeas  corpora^  where  the  IberifF  is 
t  party  in  the  fuit,  which  are  Specially  direSed  ^o 
\av^  for  that  purpqfe. 


Clerks 


io8  €iuuit9' 

Clerks  oi  ajfize  and  aJiciaUi  for  the  fevera) 
circuits  are, 

NimesofCjerlit     Honii*         Jerome  Knapp,  Efq. 
Di  iffwc,  &c  Aflbciate,  Mr.  Willram  Pope, 

Midland^     John  Blencowe,  Efq, 

Afllbciate,  Mr.  Forbes. 
Norfolk^      Gerrard  Dutton  Fleetwood,  Efq, 

Aflbciate,  Mr.  Bury. 
Nortbirn.    John  Riggs,  Efq. 

Affociatc,  Mr.  J.  F.  Hilditch/ 
Oxford.       Meredith  Price,  Efq. 

AiTociatey  Mr.  Benjamin  Price, 
Wefltrn.     John  FoUctt,  Efq. 

Aflbciate,  Mr,  Vanderfee. 

No  clerk  of  affize  (hall  a^  as  counfel  on  thq 
Circuit  on  pain  of  io/«    33  H.  8«  €^%^% 
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Of  the  %tXmS, 

THE  Terms  are  thofc  fpaces  of  time,  wherein  TenBi# 
the  courts  of  jufiice  are  open,  for  all  that 
tomplain  of  wrongs  or  injuries,  and  feek  their  • 
rights  by  courfe  of  law  or  a<Stion,  in  order  to  their 
re^cfi;  and  during  which  the  courts  of  fPe/i^^ 
Wtti^eT'haUix^  give  judgment*  hear  complaints,  (fc*, 
Tbefe  terms  are  fuppofed,  by  SeUen^  to  have  been 
Sofiituted  by  JViUiam  the  Conqueror  \  but  Spelman 
badi  fliewn  that  they  were  gradually  formed  from 
the  canonical  conftitutions  of  the  church  ;  being  no 
odier  than  thofe  leifure  feafons  of  the  year  which 
were  not  occupied  by  the  greateft  feftivals  or  fafts  ; 
or  which  were  not  liable  to  the  general  avocations 
of  rural  buiinefs. 

In  vtrj  early  times  the  whole  year  was  one  con-  Fofmerly  the 
tintul  term  for  hearing  and  deciding  caufes  j  but  *'*'**'*  !*■'  •■ 
when  our  legal  conftitution  came  to  be  fettled,  the  ^'°* 
commencement  and  diredion  of  our  law  terms  were 
appointed  with  an  eye  to  thofe  canonical  prohi- 
bifioos;  and  it  was  ordered  by  the  laws  of  king 
Edward  the  Confejfor^  ^^  That  from  Advent  to  the 
oBove  of  the  Epiphany^  from  Septuagefima  to  the 
offave  of  Eafier^  from  the  Afcenjim  to  the  o6Iave  of 
Pentecofti  and  from  three  in  the  afternoon  of  all 
Saturdays  till  Monday  mornings  the  peace  of  God 
mid  of  holy  ehurch  Jbould  be  kept  throughout  all  the 
kingdom^'  And.  fo  extravagant  afterwards  the  re- 
gard that  was  paid  to  thefe  holy  times,  that  though 
the  author  of  the  Mirror  mentions  only  one  vaca- 
tion of  a  confiderable  length,  containing  the  months 
of  Auguft  and  Septembtr^  yet  Brit  ton  is  exprefs, 
that  in  the  reign  of  king  Edward  I.  no  fecular  plea 
could  be  held,  nor  any  man  fworn  on  the  evangelifts 
in  the  times  of  Advent^  Lent^  Pentecoft^  harvefi^ 
and  vintage^  the  days  of  the  great  litanies,  and  all 
ibiema  feftivals  :  but  be  adds^  that  the  bifliops  and 

prelates 


110  6f  the  Cerinl. 

|)re1ate$  did   nevertheleft  grant  difpenfations,    dt 
which  many  are  prcfcrvcd  in  Rymer*s  Foedrra  of  the 
iime  of  king  Htnry  III.    that  affizcs  and  juries 
might  be  taken  in  feme  of  thefe  holy  feafons,  upon 
reafonable  occafions.    And  foon  afcerwarda  a  gene- 
ral difpenfation  was  eftabliflied  in  parliament,   by  . 
&tai.  Weft.  I.  3  Ed,  i.  r.  51.  which  declares,  that 
as  it  is  great  charity  to. do  right  unto  all  men  at  all 
times  when  need  (hall  be,  it  is  provided,   <*  That 
4iffi%ts  of  novel  dejfeijin,  mort  d*  anctftor^  and  darrein 
frgjentmnity  Jhould  be  taken  in  Advent,    Septoa* 
gefima,  and  Lent,    tven  as  well  as   inquefts^    and 
that  at  the  fpectal  requeft  of,  the  king  to  the  bijbipsy 
The  portions  of  time  not  included  within  thefe  pro- 
hibited feafoDs,  fell  naturally  into  a  fourfold  divi- 
fion,   and  ffom  fome  feftival  or  faint's  day  that 
immediately  preceded  their  commencement,   were 
denominated  the  terms  of  faiot  Hilary^    Eafter^ 
Trinity f  and  Michaelmas ;  which  terms  have   been 
fmce  regulated  and  abbreviated  by  feveral  a£t$  of 
parliament,  particularly  Trinity  term,  by  Stat*  3a 
Hen.%,  r.  2.  and  Michaelmas  term^  by  Stat^  lb  Car,  i. 
c.  6.  and  again,  by  Stat.  i^Geo.  2.  c.yJ^!li. 
In  each  of  the     There  are^   in  each  of  thefe  terms,   dated  days, 
termi  there  ere  called  days  in  bank,  dies  in  hancoy  that  is,  days  of 

fiated  datt,  call*  -l-  nji-nt  ^ 

•d  din  i»  banco.  ^PP^arance  in  this  court,  called  ufually  banctmsj  ot 
commune  bancum^  to  dtftinguifli  it  from  bancum  regis, 
which  are  generally  at  the  difiance  of  a  week  from 
each  other,   and  regulated  by  fome  fefiival  of  the 
Oo  fome  of  t!)efe  church.     On  foiT>e  one  of  thefe  days  in  bank,   all 
Amj%  original   ^  ^fgi„al  writs  mtift  be  made  returnable^  and  there* 
-  ^^1^^  *  fore  they  are  generally  called  the  returns  of  that 

term,  whereof  every  term  has  more  orlefs,  faid  by 
the  Mirror^  r«  5.  /.  io8.  to  have  been  originally 
fixed  by  King  Alfred^  but  certainly  fettled  as  early 
as  the  &iat.  51  Hen.  3.  Jl.  2.  But  though  many 
of  the  return  days  are  fixed  upon  Sundaytj  yet  the 
court  never  fit  to  receive  thefe  returns  till  the  Mott^ 
day  after ;  and  therefore  no  proceedings  can  be  had, 
or  judgment  given  on  Sunday.  Sali.  62  J.  6Mod. 
250.  I  Jon.  1561  2  UU.  Abr.  569. 

The 
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The  firfi  return  in  every  term  is,  properly  fpeak-  The  Bxk  retvra* 
log,  the  M  day  in  that  term,  as  for  inftance,  thg 
•BiifidSt.  Hilary^  or  tbe  eighth  day  inclufive  after 
tbefeaftof  that  faint;  ^hich  falling  on  tbe  13th 
oiJoMiuajf  thecdlavi^  therefore,  01  x\iz  firft  day  of 
mary  term^  is  tht  2otb  of  January^  and  thereon  the 
court  fit  to  take  effiigns^  or  ixaifis^  for  fucb  as  doi 
oot  appear  according  to  the  fumoions  of  the  writ ; 
wherefore  this  is  ufually  called  the  effhign  day  of  the 
teniu  Bat  tbe  perton  fmnmoned  has  thru  days  of 
ptuthiymd  the  rMttm  of  the  writ^  in  which  to 
make  his  appearance ,  and  if  he  appears  on  the 
ftwth  daj  incbifivi^  it  is  fufficient.  2  LiU.  Abr.  569. 
1/^^.135. 
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Of  the  Terms  and  Returns. 

Michaelmas  Term,  which  contains   3  weeks  and  2  days^   hatb 

4  Returns. 

Bj  Original, 


t.  Oil  the  Morrow  of  all  Soolt. 
••  On  the  Morrow  of  Saint  MartiJi* 
f*  In  eight  days  of  Saint  Martin, 
4»  In  fifteen  dajc  of  Saint  Martin. 


ByJttacbment  of  Fri'viUgi^  Billt 

i.  On  {        )  next  after  the  Morrow  of 

AH  Soolt. 
!•  On  (        )  next  after  the  Morrow  of 

Saint  Martin. 
3.  On  (        )  next  after  eight  d^i  of 

Saint  Martin. 
4*  On  (        )  next  after  fifteen  days  of 

Saint  Mai  tin. 


Hilary  Terniy  which  contains  3  weeks,  hath  4  Returns. 


By  Original. 
1.  In  eight  dajB  of  Saint  Hila7. 
s.  In  fifteen  days  of  Saint  Hilary. 
3*  On  the  Morrow  of  the  Porification. 
4«  In  eight  days  of  the  Porification* 


By  Attacbminf^  Billf  C^r. 

1.  On  (        )  next  after  eight  days  of 

Saint  Hilary. 

2.  On  ^        )  neit  after  fiAeen  days  of 

Saint  Hilary. 

3.  On  (        )  next  after  the  Morrow  of 

the  Porificatiotf. 

4.  On  (        )  next  after  eight  days  of 

the  Porification. 


Eafter  Term,  which  contains  3  weeks  and  6  days,  hath  5  Returns* 

By  AttachmenU  Bill,  Ifc. 


By  Originals 
!•  In  fifteen  days  of  Eafler. 
%,  In  three  weeks  of  Eafter* 

3.  In  one  noonth  of  Eafter. 

4.  In  five  weeks  from  £afier«day. 

5.  Oo  the  Morrow  of  the  Afcenfion. 


I.  On  (        )  next  after  fifteen  days  ef 

Eafler. 
s.  On  (        )  next  after  three  weeks 

from  the  day  of  Eafter. 
3«  On  (        )  next  after  one  month  firon 

the  day  of  Eafler. 
4.  On  (        )  next  after  five  weeks  from 

the  day  of  E-ifter. 
5«  On  (        )  next  after  the  Morrow  of 

the  Afcenfion. 


Trinity  Term,  which  contains  20  days,  and  hath  4  Returns. 


By  Original* 
t.  On  the  Morrow  of  Holy  Trinity. 
S.  In  eight  days  of  the  Holy  Trinity. 
3.  In  fifteen  days  o£  the  Holy  Trinity. 
4«  la  three  weeks  after  the  Holy  Trinity. 


By  Attachment^  Bill,  CsTr. 

!•  On  (        )  next  after  the  Morrow  of 

the  Holy  Trinity. 
n.  On  (         )  next  after  eight  days  of 

the  Holy  Trinity. 

3,  On  (         )  next  after  fifteen  days  of 

the  Holy  Trinity. 

4.  On  (        )  next  after  three  weeka  of 

the  Holy  Trinity, 

Every 


Of  the  ^ttm.  Aii 

L^trj  day  in  the  Term  (except  Sundays^  or  dayi 
bn  which  the  court  do  not  fit)  is  a  good  return  by 
iiZf;  The  court  do  not  fit  on  tbt  Feaft  of  the  Purifi^ 
taiim^  AJctn/mn-day^  and  Mldfummer'-dayy  unlets  it 
happens  on  Friday  next  after  Trinity  Sunday ;  then 
it  mufl  be  adjourned  to  the  next  day.     Cro.  Jack 


Ohferoationi  oH  the  Terms. 

TJlLART  Tirm  begins  January  the  13d  (ex-  Hihry  t«tm» 
'^^  cept  it  happens  on  a  Sunday^  then  on  the 
:^M4by  following))  being  always  that  day  eight 
weeks  from  which  Micbailmat  Term  ended  ;.  and 
ends  February  the  12th,  if  not  Sunday^  then  on  the 
Mgndat  following. 

£^  Term  begins  Widntfday  fortnight   after  Eafter  Terai^ 
iqfttrity^  and  ends  on  the  Monday  next  afcer 
Afcinjkn  day, 

Trimty  Tirm  begins  on  the  Friday  next  after  TV/-  Trinlij  T«ra, 
nitySiaul^t  that  day  being  appointed  by  the  32  H,  8. 
c.  21.  and  ends  the  ff^edm/day  fortnight  after,  unlefs 
It  happens  to  be  on  the  24th  oif  Juni,  the  feaft  of 
Saint  7«^i  thi  Bapiift^  which  is  no  court  day,  then 
it  muft  beadiourned  to  the  next  day.  See  Cro.  Jac\  ^  ' 
;.  i6.  2  Butfirodi^  242. 

Miciaelmas  Ttrm  begins  Nvvembgr  the  6th^  (ex*  M'^htelmit 
cepc  it  happens  on  a  Sunday^  then  on  the  Monday  ^'^'^* 
after],  and  ends  November  the  28th  (if  not  Sanday  | 
if  Smmday^  then  the  29th).     ^tat.  24  G/^.  2.  f.  48* 
The  iffuable  Terms  are  Hilary  and  Trinity. 
There  are  no  (ittirtgs  in  JVeJiminjUr  Hall  on  Wh-nnofittJngi 
Afkenjion  Day,   Midfummer  Day,  and  the  2d  day  of  *^  Weftrnmacr. 
Febrmary^  being  the  Purification, 

The  firjl  and  Itjfl  days  of  every  term  arc  the  Jtfyi  AopetniKt 
e/  appearance.  ^^** 


Ob/ervafions 


Ii4  Of  the  ^tmi[^ 


Obfervations  on  the  Returns  of 
Wrm. 


What  a«yt 
tebeafoiM 


It     ALL  non-juridical  days  muft  be  ftvoided  in  die 
•»  r\   return  or  procefs,  as  Snniayi^  the  Fimft  ofthi 
pioccAk  Pur!^^l^n  in  Hilary  Ttrm^  Afanfion  Day  in  Eajlgr 

Term^  and  Midfumnur  Day  in  Trmi/;  7!rr«,  if  it 
fo  happen  (unlefs  it  happens  on  Friday  next  after 
Trinity  Sunday^  for  then  it  is  diis  juridiat^^  hjStat* 
32  //.  8.  f.  21.) ;  a^d  writs  returnable  on  any  of 
thefe  days  are  not  good.     ^Inft.  164. 

The  nth  dzy  oT  Novimter^  being  the  Feaft  of 
Saint  Martin  in  Micbatlmas  Tirm^  cannot  be  faid  to 
be  in  or  upon  any  return ;  and,  if  a  writ  be  return- 
able on  that  day,  k  muft  be  on  thurfday  the  Feaft 
ef  Saint  Martin^  or  any  other  day  of  the  week  it 
fells  on  ;  and,  if  returnable  the  day  after  Friday^ 
the  morrow  of  Saint  Martin* 
Wittf  gronnaca     All  wrhs  ifluing  out  of  this  court»  grounded 
•"  *JVP"^  '•'  "P«^"  eriginal  writs  out  of  Chancery^  muft  be  made 
^  relurni,*^  returnable  on  general  rctacn  days,  as  on  thiMarroa 
juuchments,    rf  ^i  Holy  Trinity  y,  but  writs  of  attachment^  and 
*c»  on  days      wr'its /lib/eguent  thereto,  and  turits  grounded  on  tillp 
•«*»»*  .         filed  againft  attornies,  anAfuch  officers  of  the  court 
as  are  entitled  to  the  privilege  of  the  court,  or  meffl« 
bcrs  of  the  Houft  of  Commons,   writs  of  Hahtaf 
Corpus^  &c.  muft  be  made  ntumabU  on  a  day  artdn 
iii  fulf  term,  as  on  Friday  next  after  the  morrow  of 
the  fkly  Trinity. 
riftecn  diyi  be-     There  muft  be  at  leaft  ^im  days  between  the 
twten^fte  aad  tffle  and  return  of  all  original  writs  returnable  in 
Th'."  tiTwi"!.  *>s  <^ourt,  and  between  the  tep  and  rotum  of  all 
itibie^eiir,       ordinary  writs  fued  and  procured  upon  the  fame, 
except  where  altered  by  the  following    aft   of 
parliament. 
Ana  attach*  An  attachment  of  privilege  at  the  fuit  of  an  at- 

mtnu  of  priti.  torncy,  muft  alfo  hwc^ta  days  between  the  itfl^ 

ane 
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Ihd  rifam.  Pra£i.  Reg.  438.  HapVatd^  ont^  f^c* 
V.  Dimfiiu 

In  all  afiions  oF  debt;  m6  other  perfonal  adions,  Writt  of  vou 
adioos  of  ^i&Mni  firma  for  lands  or  tenements,  f'^'u^'^p*^' 
after  iflue  joined  to  be  tried  by  a  jury,   and  after  ilJV,'  ree'inoV' 
any  jiidgnleiakt  bad  or  cbtatned;  there  (hall  nfct  need  hAve&fcceirdAyt» 
to  hetttnk  dafs  between  the  tefti  and  fefkriioi  any 
writ  tnvtmn/acias^  h'ahiih  c^para  jurdiarufhj  writ 
vi  fimfuias^  or  writ  of  rtf^'^rj  0^/  fatisfaciendurA  ; 
aod  tte  wfttafc  Ihete6f  (ba)l  not  be  affigned   for 
error;  but  not  tobrtend  cd  ahy  writ  of  capias  aitxcMygfkt 
UifKfmitmj  whereon  an  exigent  after  j<id|mcnt  '/J'''^f'''llll^ 
II  to  be  awarded,  or  to*  a  capi^  ad  faiisfaeiendum  an  eitgen'c  V 
igainft  the  defendant,   to  make  the  bail  liable*  °>ak«l«ulU«^ek 
13  Car.  2.  r.  a.  f6,j. 


t  %  i^mf  ^ 


t    ..6    I 

jf\^  apprehending  or  reftraining  one's  perfon  by 

procefsi   in  execution  of  the  command  of  fome 

court,  or  officer  of  juftice.     WoQiilnftm  575. 

Koflc  t«  te  iMid     By  Stat.  I  a  Gto.  i .  c.  29.  it  is  enafi^,  *«  That, 

Tfi^^w  wjrt '^^  and  after  the  24th  day  of  Jmrn  17x6,  00 

\Jmwi!^^  perfon  (hall  be  held  to  fpecial  bail    upon    any 

procefs  IfTuing  out  of  any  fuperior  court,  where 

the  caufe  of  a&ion  (hall  not  amount  to  the  fum 

of   ten   pounds,    or  upwarda;    and  that,   in  all 

cafes  where  the  caufe  of  adion  (hall  not  amount 

to  the  fum  of  ten  pounds,   or  upwards,  in  any 

fiipertor  court  (and  the  plaintiff  or  plaintiffs  fliaH 

proceed  by  the  way  of  procefs  aeainft  the  perfon), 

he,  (he,  or  they,  (hall  not  arreft,  or  caufe  to  be 

arrefted,  the  body  of  the  defendant  or  defendants, 

but  &all  ferve  htm,  her,  or  them,  perfonally  with 

a  copy  of  the  procefs. 

wbtretheetiife     That  from  and  after  the  faid  24th  day  of  ymm 

"^  *^*^..  ,^1  17*6,  in  all  cafes  where  the  plaintiff  or  platntifia 

affidavit  to  be    caufe  of  action  (ball  amount  to  the  fum  of  ten 

made  Uieraof,     pounds,  affidavit  (hall  be  modi  and  fiUd  of  fuch 

i^orfei  ii"thc^^H/i<>f^^'^'»  (which  affidavit  may  be  made  be- 

l»ckoft)w«ric.  fore  any  judge  or  commiffioner  of  the  court  out 

of  which  fuch  procefs  (hall  iffue,  authorifed    to 

take  affidavits  in  fuch  courts,  or  elfe  before  the 

officer  who  (hall  IfTue  fuch  procefs,  or  his  deputy )» 

which  oath  fuch  officer,  or  his  deputy,  are  here* 

by  impowered  to  adminifler  ;   and  for  fuch  affi« 

davit   one  (hilling,    over  and   above  the   (tamp 

duties,  (hall  be  paid,  and  no  more  $  and  the  fum 

or  fums  fpecified  in  fuch  affidavit  (hail  be  indorfed 

on  the  back  of  fuch  writ  or  procefs ;   for  which 

fum  or  fums  fo  indorfed  the  (heriff  or  other  officer 

to  whom  fuch  writ  or  proccfi  (hall  be  diredcd 

(hatt 


ftall  tdce  luiil,  and  for  do  more :  But  if,  after  the 
bid  24Ch  of  Jtaii  1726^  any  writ  or  procefs  ihall 
ifliie  for  the  Aim  of  ten  pounds  or  upwards,  and 
DO  aiidavic  aod  indoriement  (hall  be  made,  aa 
aforefaid ;  the  plaiatifF  or  plaintiffs  (hall  not  proceed 
10  arreft  the  body  of  the  defendant  or  defendants, 
but  (ball  proccol  in  like  manner  as  is  by  this  wEt 
direfied  to  cafes  where  the  caufe  of  adion  does  not 
amouDt  CO  the  fum  of  ten  pounds,  or  forty  {hillings, 
or  upwards,  as  aforefaid.     JhiJ.  Si&  2. 

fiy  the  1 1  &  1 2  /S^.  3*  e.g.  S^i^.  2.  it  is  enafled,  N«  ftetiff,  fte« 
That  no  (heriff  or  other  officer  within  the  pnn- JJ^Jf  jjjjf  *'; 
cipality  of  tVaUu  or  counties  palktine,  upon  any  (bai  to  fpeciii 
writ  or  procefs  iffuins  out  of  any  of  bis  raajefty's  biii,  ualefi  tb« 
courts  of  rea)rd  at  TVifimnftiry  fliall  hold   any^'^*  •^  ■^~ 
perioQ  to  fpecial  bail,  unlefs  an  affidavit  be  firft     ^ 
iDade  in  writing,  and  filed  in  that  court,  out  of 
which  fuch  writ  or  procefs  is  to  iflue,  fignifying 
the  caufe  of  adioo,  and  that  the  fame  is  twenty 
poaods  and  upwards;    itod   where  the  caufe  oif 
aflioo  is  twenty  pounds  and  upwards,  bail  ft>aU 
9U  ki  tahn  /«r  iMre  than  tbg  fum  ixprejjid  in, 
fiub  affidavit. 

By  the  19  Ggo.  3.  c.  70.  /  l.   it  is  ena&d,  AAer  tft  Jaiy 
That,  from  and  after  the  ift  of  Jufy  1779,   no>779>  ■•i*!^? 
perfon  Oiall   be  arrefled  or  held  to  fpecial  bail,^^^^,,^,;;^; 
upon  any  procefs  iffuing  out  of  any  inferior  court,  bail,  vpon  toy 
where  the  caufe  of  adion  (hall  not  amount  to  P*^*  >f"|^f 
the  fum  of  ten  pounds,    or  upwards;    but  that^i^f^^cft"*"^ 
copies  of  procefs  £ball  be  lerved  (for  the  fervice  of  than  loU 
which  procefs,  a  fum  not  exceeding  two  JhiUingt 
OHdfa^fimi  (hall  be  allowed  in  cofts),  'and  the 
like  proceedings  (hall  be  had  thereupon  in  fuch 
inferior  court,   in  all  cafes   where  the  caufe  of 
aflion  (ball  not  amount  to  the  fum  of  ten  pounds, 
or  upwards,   as  are  direded  to  be   had  by  the 
12  Gt9.  I.   c.  29«    in  fuch  inferior  court,    in  all 
cafes  where  the  caufe  of  aAion  (hall  not  amount  to 
the  fum  of  forty  (hillings.    Sill.  !• 

1 3  That 


Procecdirgf  That,  fem  and  after  tht  »ft  of  Jftif  t7f9f  m 

f  herein  in  caofei  ^]\  ^afes  iti  fiich  inferior  court  (bavin£  jurUdiaum 

ofiol.  crop-  .  -  ji^*''i%. 

wtrdi,  «flHn    to  Ac  amount  of  ten  pounds,  or  upwards),  wbeio 

«:iof«sof4oi,ertbe  cauCs  of  adiioniball  amount  to  ten  pounds^  or 

vpwirdi.  upwards,  the  like  affidavit  (hail  be  made  and  filed 

of  fuoh  caufe  of  aAion,  and  proceedings  fliall  be 

t)ad  thereupon,  as  are  direAed  by  the  faid  aft  of 

12  Geo.  I.  to  be  had,  where  the  ciufe  of  adioa 

amounts  to  the  fum  of  fif$y  JbUUngs^  or  upwards, 

in  fuch  inferior  court,     Si&*  2. 

Ko  r«amtn  ftiil      By  t  Ge§.  2.  £.  14*  /•  1 5*  it  is  enaded,  That  no 

*>«**'•"«  if  h*^*  perfon  whatfoever,  who  iball  lift  and  enter  himfelf 

B^a)eft7*t  fervtce  ^  ^^^^  ^'^  majefly,  as  a  foaman  on  board  anjr  of 

iitherwife  chtn  his  msjefty's  (faips  OT  veflfels,  fliaU  be  liable  to  be 

*ai  mTtV""*'"  taken  out  of  his  niaj^y*s  Service  by  any  procefs  or 

fcfsthedebt^*  es^ccutioR  what(bever,  other  than  for  fome  criminal 

fipoiicti  to  10 1.  matter,  unlefi  for  a  real  debt,  or  for  other  juft  caufe 

of  adton,  and  unlefs,  before  the  taking  out  fiieh 

procefs  or  execution,  not  being  for  a  criminal  mat- 

ter,  theplaintiflFor  plaintfA  thierein,  or  fome  other 

perfon  or  perfons  on  his  or  their  behalf,  flmll  mak§ 

tiffidaxiit  bifon  §ne  sr  moi^ijudgi  0r  judges  of  the  court 

of  record^  or  ether  courts  out  of  tvbich  fueh  frocef$  or 

execution  JkaUi^ui^  or  heforopme perfon eiuthorixiet to 

take  affidavits  tn  futh  lourU^  that  tohks  or  their  inow^ 

lodge  the  fum  juftly  due  ond  owing  to  the  pkintiffoe 

fledntiffs^  from  the  defendant  or  dofeniaide  in  tbo 

0t&iomy  or  laujo  ofoHiorty  on  which  fuch  froiefs  ftuiU 

iffkey  or  the  doit  or  damage  and  coftt  for  wUcb  fkch 

execution  Jhall  he  iJSted  ouij  amouuts  to  tbo  valug  of 

twenty  pounds  at  the  lea/ly  a  memorandum  of  which 

oath  fliall  be  marked  on  the  back  of  fuch  procefs  or 

tvrit,  for  which  memorandum  or  oath  n6  fee  fhall 

be  taken ;  and,  if  any  perfon  (ball  be  neverthekff 

^urrefted,  contrary  to  the  intent  of  this  ad^  it  fliall 

and  may  be  lawful  for  one  or  more  judge  or  judges 

of  fuch  court,  upon  complaint  made  thereof  by  the 

paity  himfelf,  or  by  any  his  fupertor  officer^   to 

examine  into  the  fame  by  the  oath  of  the  parties,  or 

dlth^rwif^i  ^nd  by  warran;  i^nd^r  l^s  or  their  hands 


SmtU  try 

and  fe^  to  dtfdbarge  fuch  feaman  (b  arrefted,  con* 
tnry  to  the  iotebc  of  this  aA,  wicbouc  paying  any 
Sec  or  feet,  upon  due  proof  made  before  him  or 
thctti  that  fnch  feanaan  ta  arretted  was  adually 
Wongiiig  to  one  of  his  mqefty's  (hips  or  vefiels, 
and  anefied  contrary  to  the  intent  of  this  aA,  and 
aife  CO  award  to  the  party  ib  complaining  fuch  cofts 
as  facb  judge  or  judges  (halt  think  reafonable ;  for 
the  recovery  wbittof  he  (hail  have  the  like  remedy 
that  the  pm>n  who  takes  out  the  &id  execution 
nuglit  have  had  for  his  cofts,  or  the  plaintiff  in  the 
bU  aSion  might  have  had  for  the  recovery  of  his 
coftiy  in  cafe  judgment  had  been  given  for  him, 
vilh  cofia,  againft  the  defendant  in  the  faid  adion. 

&^.  i6.    Tliat  it  fliall  and  may  be  lawful  to  and  Phintiff;  opoa 
lor  aay  plaintiff,  upon  notice  firft  given  in  writing  °®^**»  ^'  °**y 
of  the  caufe  of  affion,  to  fuch  feaman  or  feamen  in  !pJSlL«T"«2 
his  m;^e&y*8  (ervice,  or  left  at  his  or  their  place  of  proceed  to  jud^. 
ffcfidence,  before  his  entering  into  his  oiajefty's  fer*  '"*^*>  ^ 
yiotj  to  file  a  common  appearance  in  any  adion  to 
be  bronght  for  or  upon  account  of  any  debt  what* 
Ibever,  fo  as  to  entitle  fuch  plaintiff  or  plaintifis  to 
proceed  therein  to  judgment  and  outlawry,  and  to 
have  an  execution  thereupon,  other  than  againft  the 
body  or  bodies  of  him  or  them  fo  adually  belonging 
Id  one  of  hts  majefty's  (hips,  as  aferefaid. 

A  leamao  upon  the  (hip  bboks,  though  he 
has  abfenud  himfelf,  is  a  feaman  within  the  ad. 
B^nta  95«    StudwiU  v.  Bunion. 

By  iuu  30  Geo.  3.  r.  6.  /  65.    No  perfon  Ko  ▼oloiit«<r 
who  is  or  (haU  lift  and  enter  himfelf  as  a  volun-  ^'""l^'^nVrt 
tccr  in  bis  majefty's  fervice  as  a  foldier,  fliall  be  ^^  reahkbt 
liable  to  be  taken  by  any  proceis  or  execution  of  toi. 
wbatfbever,  othbr  than  for  fome  criminal  matter, 
ttnleft  for  a  rudMt  or  other  juft  tauft  §f  a£HM^ 
and  unlefs  before  the  uking  out  fuch  procefs  or 
cmecutioo  (not  being  for  a  criminal  matter),  the 
plaintiff*    or   fome  perfon   on  his  behalf,    IbaU 
aakeaffdavtt.   Thai  U  bit  or  tbeir  inowUJgo  /^OathoftVeaebr 
origimal  fnmjufljy  duo  and  owingto  tbt  plaintiff  from  to  t>em«4e  before 
$bg  diftniani  in  tbo  a^ion^  or  caujo  of  affion.  on*^^^^'  *^ 
I  4  which 


which  fiuh  trocefs  Jhall  ijfui^    «r  ih$  crigimd  ith 
for  which  Juch  execumn  Jhall  hi  ijjued  out^  ommnta 
to  20  /•  at  leaftj  votr  and  above  all  cofts  9/  Jmt 
in  the  fame  aSfion^  or  in  any  other  a^ion  on  xtAich 
tna  ^meffloran.  fig  Jjame  Jhall  be  grounded^  a  memorandum  of  which 
t°.Tk!.jTthe   ^^^  *»"  *>e  marked  en  the  hack  of  Juch  prnefs  or 
b^k  of  thf       writ :   and,  if  any  perbn  fhall  be  arrefled  contrary, 
froccfa.  ii  {Ixali  be  lawful  for  one  or  more  judge  of  foch 

court,  upon  complaint  made  thereof  by  the  party 
himfelF,  or  by  any  of  his  fuperior  officers,  to  ex- 
amine into  the  fame  by  the  oath  of  the  parties,  or 
otherwife,  and,  by  warrant  under  his  or  their  bands 
^nd  feals,  to  difcharge  fuch  foldier,   without  fee, 
upon  due  proof  made  that  fuch  foldicr  fo  arrefted 
was  legally  inlifted  as  a  foldier  in  his  majefty's 
fervice,    and   arrefted  contrary   to  the  intent  of 
this  a£t;   and  alfo  to  award  to  the  party  fo  com- 
plaining fuch  cofts  as  fuch  judge  (hall  think  rea- 
fonable  -,    for  the  recovery  whereof  he  (hall  have 
the  like  remedy  that  the  perfon  who  takes  out 
the  faid  execution  might  have  had  for  his  cofts, 
or  the  plaintifF  in  the  like  action  might  have  bad 
for  the  recovery  of  his  cofts,  in  cafe  judgment 
had  been  given  for  him  with  cofts  againft  the  de« 
fendant  in  the  faid  adion, 
fiaiotiffiBiyfilc     Se^t.  66.     Any  plaintiff,  upon  notice  firft  givcn^ 
an^i7**«n*/^roI  *"  Writing,   of  the  caufe  of  a£)ion  to  fuch  per- 
cecd  to  execQtion  fon  or  perfons  fo  entered,  or  left  at  his  or  their 
■gainft  Che        jaft  place  of  refidence  before  fuch  enlifting,    to 
^^  '*  file  a  common  appearance  in  any  afiion  to  be 

brought  for  or  upon  account  of  any  debt  what* 
foever,  fp  as  to  entitle  fuch  plaintiff  to  proceed 
therein  to  judgment  and  outlawry,  and  to  have 
an  execution  thereupon,  other  than  and  agtinft 
the  body  or  bodies  of  him  or  them  fo  lifted  as 
aforefaid. 

Serjeants  are  within  this  zSt  as  well  as  private 

men,  fo  is  a  drummer,     i  BiacL  Report  29. 

Tb€  peniitf  fot      If  a  perfon  procure  another  to  be  ariefted  in 

Pqi7tri[efu?t«l^c  Marjhaljeaj    or  in  any   other  court  within 

pf  another,  not  Londofff   ^c*    zX  the  fttit  of  any  peilbn  whece 

Wing  thcff.  tl^ere 


Aere  is  no  fuch  perfon  known,  or  without  ihn 
plaintiff's  confent ;  every  pei/on  who  (hall  pro^ 
cure  aoy  arreft,  (sfc.  and  (ball  be  accufed  by  ia^ 
iiSmentj  pre&ntment,  or  by  the  teftimooy  of 
Wi'tnefies,  or  other  due  proof,  (hall  fuiFer  fix 
mooths  imprtfonment,  without  bail  or  mainprize  ^ 
and  pay  to  the  party  arrefted  treble  coib,  and 
forfeit  the  fum  of  ten  pounds  for  evisry  fuch  of- , 
fence;  to  be  recovered  by  aSion  of  debt,  ifc: 
tgainft  fuch  perfon  or  perfons,  their  heirs,  exe- 
cutXM3,  or  adoiioiftrators,  as  (hould  or  ought  to  / 

pay  the  fame  by  virtue  or  force  of  this  aA; 
ia  which  a&ion  no  eflbign  (bail  be  allowed. 
8  E!i%.  c.  2*  feU.  4,  5. 

The  plaintiff  brought  a  former  aAion  againft  the  A  defenaint  vi« 
defendant,  held  him  to  bail  for  70/.  declared  againft  ^^  .^,>*'  ; 

^-       •  tx'  .1.         r  r       •   I   ^  lecond  time  for 

bim  in  an  action  on  che  cafe  upon  a  fpecial  agree-  the  faiM  caufe 
snent  in  writing  under  the  defendant's  hand  and  feal,  o'  a^ion  after 
not  (lamped  5   and,  the  caufe  being  at  iffue,  the  ji!*^!^^*^!!'^' 

■  •     -m  ?         <  i_     I      1  »  .«   1      contioii«l  the 

plaintifi^s  attorney  found  out  he  had  made  a  miitake  frrft  writ,  by  • 

in  declaring  in  an  adion  upon  the  cafe,  the  writing  ru^of  «  mS* 

being  ma^de  and  executed  in  Inland^   where  no^^ 

fiampt  are  neceffary,  was  a  good  deed,  and  the 

pUintiff  ought  to  have  declared  in  covenant,  there* 

fore  he  difcontinued  that  adion  upon  payment  of 

cofts  ;   and  having  now  brought  this  writ  for  the 

iame  caufe  of  adion>  and  arretted  the  defendant  a 

fecood  tiflsey  whereupon  the  (heriff  hath  returned  a 

€tpi  cmftis^  it  was  moved  that  the  defendant  might 

be  difcharged  out  of  the  cuftody  of  the  (heriff  upon 

a  common  appearance,  which  the  court  refufed. 

BaUs  l^  Barry y  EJq.   2  H^ilf.  281.    See  another 

fa(e  in  Barms  62.  qu,  sdit.    fHfalUy  v.  Martin, 

If  the  plaintiff  be  nonfuited  in  debt  on  bond^  he  After  nonfulc^ 
may  bring  a  new  aSion  thereon,  and  hold  the  de-  ^'^^ 
fendant  to  bail.     Barms  73.     Harris  v.  Roberts. 

In  deit^  affumpjity  trovirj  and  swan^nt  for  payment  In  debt,  arc« 
of  mamy^  may  hold  defendant  to  bail  of  courfe.  *»*'»^  <*^  ^•'*'^» 
Bonus  79.     Le  IVrit  againft  TeUbtr,    So  for  fees 
and  diiburfements  as  an  attorney  in  this  court. 
^.  M.  ifei^.    Si^t.  12.       • 


I2S  StttH. 

Whtm  AobaiU       If  the  tSdon  be  in  covfnant  where  no  monej  il 

covenanted  to  be  paid  lo  the  plaintiflF;  Barmt  io8«' 

RspnUftn  V.  Biadjf  ;  trsfpajtj  affkult^  batOry^  dai" 

nuty    Jpicial  affhn  on  tbi  atfi^    conjpiracyy  ftifi 

mprifonmint^  fiawkr  (except  in  fkuider  of  title), 

cannot  hold  the  defendant  to  bail,  unteft  there  is 

an  order  from  the  court  or  a  judge ;   ibii*    R.  M. 

1654.  yi  12.   nor  in  an  afiion  for  a  maluhus  fn* 

fUutitm.     BoTfut  76*     RuJfiU  ¥•  Gatihf. 

HTbert  damacet      Where  damages  can  be  reduced  to  a  certainty^ 

V^tt^^hj  "  »»  cotunant  for  payment  of  muuyy  or  where  a 

m  covcoaat  t*  ^  tenant  covenants  with  his  landlord  to  pay  a  urtmn 

r^fp  &c.  plain-  jfpg^  for  ^gfy  ^^^  ^f  i^fij  ]^  plows  up^  or  the  like, 

m***^*'**'*  the  plaintifFis  entitled  to  bail,  other  wife  not,  efpe- 

cially  without  a  judge's  order  previous*     It  11  not 

reafonable  that  defendant  (hould  be  held  to  bail  bn 

fiich  damages  as  plaintiflF  fancies  he  has  fuilaiaed^ 

and  \^  pleafed  to  fWear  to.   Barms  to8.  RijMUfm 

V.  Bbden. 

jMcndant  may      In  debt  on  the  judgment,  the  defendant  may  be 

t^ilbt^^i  held  to  bail,  (if  no  hail givin  inihi origimd mmw,) 

jgdgweau         netwithftanding  a  writ  of  error  be  brought  on  the 

original  ^dion,  and  bail  be  given  on  the  writ  of 

error.      Kindal  v.   Carty.      a   Black.  Rep,  768* 

fra^.  Reg.  57.    fPeyman  v.  ff^gyman. 

May  Md  to  bail      In  an  adionon  XbejuJgmint  upon  a  nanfuitj  the 

*a*ciaJ*if  wt  ^^^^^^^  in  ^^^  *^*®n  ^^J  ^^^^  *•*«  plaintiff  to 

'      '        *  bail  for  the  cofts,  if  they  amount  to  ten  pounds,  or 

upwards  \  for  cofts  recovered  on  a  groundlefs  profe- 

cution  are  as  fair  a  debt,  as  for  any  other  confider- 

ation«     Nigkingali  v.  Nigbtingak.     2  BlacL  Rip* 

1274- 
DiMUercat.  In  an  afiion  for  doubli  rtnt^  upon  holding  oveis 

upon  the  4  do.  1.  e.  a8.  plaintiff  may  require  fpe« 

cial  bait. 
If  tke  jamigft  The  original  debt  was  under  ten  pounds.  Plain- 
•irJo'if..^«t  tiff  recovered,  and  brought  debt  on  the  judgment, 
io  10].  or  up-  which  was  14/.  ibr.  and  held  defendant  to  bail ; 
waH<»  thade.  thereupon  he  moved  for  a  common  appearance, 
W4*u  bdl!      ^^  f'^  Cur.    The  debt  which  we  are  to  confider 

is  the  fum  recovered  by  the  judgment^  and  that 

defend*. 


■ue  be bdd  CO  baiL    NkMsy.mUir^ 
£ir«tf432. 

Serfants  of  peers  and  members  of  parliament  ScrnDtt  ef 
ait  bjr  SidL  lO  C2st.  3.  <••  50.  deprived  of  every  '*"^  *^ 
privikge  they  were  entitled  to,    from  their  re- 
fpuStiw  lords  and  mafters ;  and  tLercifore  may  bo 
prolecirted  and  arrcfied  as  common  perfons. 

JFbat  Perjons  are  not  to  be  held 
to  Bail  in  Civil  Cafes. 

PEERS  of  the  realm,    members  of  parlia-^«J>M»«tts 
neat,    peer^es  by  birth,     i  Inft.   131.    j^^WtoUU. 
It[ft-  S^   4  i^^nU  ^^*  228t ;    peers  of  Scotland^ 
2  &r.  290. ;    a  peerefs  by  marriage,  Cs.  Liu  16. ; 
6  (h.  53.  Dyer  70.  \  -  members  of  convocation  ac* 
tiudJy  attending  tnereon»  8  //•  6.  r.  i.$    bifhops^ 
ambaffidors,  or  thedomefticfervantofanambalTa* 
dor,  really  and  hwafide  in  that  capacity^  Sm.  7  Ann. 
r*i2.  xWilf^  33- ;  the  king's  fervants,  i  Ray.  152* 
8  Mu.  12. ;  maiihal)  warden  of  the  FlaU  i  V*nU 
4S5. 1  clerks,  attornies,  and  all  other  perlbns  attend- 
ing the  courts  of  jnftice,  4  hji.  71.    2  Inft*  55  r^ 
it  AM,  163.;  clergyman  performing dtvinefervice, 
and  not  merely  ftaying  in  the  church  with  a  fraudu* 
iencdefign,  y)£d.^.  ^.5.    i  JS.  2.  f.i6.;  fuitors, 
Br$,  PriviL  57.  \  witneHes  fubpcena'd,  and  other 
perfons  ncce&rily  attending  any  court  of  record 
tiponbufinefs,  SxxT.Raym^xoi.  iFent.ii.  Rules 
iaClum,  217. ;  witnefles  properly  fummoned  before 
cooimiflioners  of  bankrupt,  or  other  commiffioners 
voder  the  great  feal,  1  jhi,  54. }  heire^  executors, 
or  admtniftrators,  R.  M.  1654. ;    a  bankrupt  for 
1brty«(wo  days,  unlefs  before  inprifoo,  5  Gto.  2» 
c  30. ;    failor  or  volunteer  ibidier  (unlefs  the  debt 
is  twenty  pounds),  s  Gi9.  2,  e.  14*  /  15*  30  Gio.  %. 
ub.  f.  65; ;  an  attorney  attending  on  a  fummons, 
Mtamit  378 ;   alfo  the  courts  not  only  proteft  the 
piipm  oif  tbcir  attcndantSy  but  nkewife  all  thofo 

'  things 
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things  that  are  neceflary  for  their  pumejp  or  the 
defence  of  their  fuir,  2  Roll.  Abr,  27 3^ ;  but  the 
privilege  the  court  allows  their  officers  is  retrained 
to  thofe  fuiu  mly^  which  they  bring  in  their  mun 
right,  or  are  brought  againft  tbem  in  tbitr  9m 
fiz^t  \  for,  if  they  fue  or  be  fued  as  execuurs  «r  ad^ 
tninijlrators,  they  then  reprefent  common  perfons. 
and  are  not  entitled  to  privilege.  Hob*  177.  Dyir 
24.  ti  iqo.  zSid.  157.  Latch.  199.  Godb,  10. 
When  rrUiIege  fi^(o  if  a  privileged  pcrfon  brings  a  joint  adion, 
^cAiejed,  ^j^jg  (jcftroys  his  privilege \  becaufe  thofc  with  whom 

he  joins  are  not  officers  of  the  court,  nor  entitled  to 
the  attachment  which  the  court  grants  to  its  own 
officers.     2  Roll.  Abr.  274. 

A  party  who  has  attended  his  caufe  all  day  in 
court,  and  in  the  evening  retires  with  his  attorney 
and  witnefles,  at  a  tavern  in  Palace^yard^  is  piivi* 
leged  from  arrefls,  caufa  redeundi.  2  Bl^ck,  Rip* 
1 1 13.  Lightfoot  V.  Canurpni  but  a  defendant^ 
illegally  in  CuAody  at  the  fuit  of  one  plaintiff,  is  not 
privileged  from  arrefts  at  the  fuit  of  another^  unlets 
there  be  fome  collufion. 
B«il»  Sail  having  juftified  in  returning  from  his  at* 

tendance,  court  difcharged  him.    Johannet  v.  Llojd^ 
JSarn,  27.   A  witntfs  fubpoenacd  on  an  arbitration 
purfuant  to  a  rule  of  court  was  arrefted^  and  difi- 
cbarged  on  common  appearance  by  C-  J« 
A  baaltnrpt  free      A  bankrupt  is  free  from  arreft  in  going  and  coow 
froonMntti  for    j,^g  |q  fufrendcr  to  the  commiffioners  j  and  from 
**    ^**  actual  furrender  for  forty-two  days,  or  fucb  further 

time  as  (hdll  be  allowed  to  iiniih  his  examination 
(provided  he  is  not  io  cuftody  at  the  time  of  fur- 
render};  and,  if  he  be  arrefted  for  debt,  or  on  any 
cfcape  warrant,  coming  to  furrender,  or  after  his 
furrender,  within  the  time  before  mentioned,  then» 
on  producing  the  fummons,  or  notice,  under  the 
hands  of  the  commiffioners  or  affiunees,  and  giving 
the  officer  a  copy  thereof,  he  (hall  be  difcharged  ; 
and  if  detained,  fuch  bankrupt  .(ball  have  for  his 
own  uhfive  pounds  for  every  day  ho  detains  him. 
Stat.  5  Ui^.  ^.  f.  30,  /  5. 


[    »5    1 

AF  F I D  AV I T  figniiies  in  law,  an  oath  in  writ*  Affidatii. 
iflg ;   and  to  make  affidavit  of  a  th'ini^   is  to 
uftiff  it  upon  oath.     An  affidavit^  generally  fpeak- 
ing,  is  an  oath  in  writing,  fworn  before  fome  per- 
ibo  who  hath  authority  to  adminifter  fuch  oath  ; 
and  the  true  place  of  bcbitation^  and  true  addition  of 
€9tiy  perfon  who  (hall  make  an  affidavit,  is  to  be 
uiferted  therein*     i  Lill.  Abr.  44.  46*     Affidavits  What  it »  o 
ought  to  fet  forth  matttr  of  faa  only^  which  the  «•««»»«>• 
party  intends  to  prove  by  his  affidavit,  not  to  ^#* 
iiarg  tbi  merits  of  tbe  catifij  of  which  the  court  is 
to  judge.  ' 

An  affidavit  mufl  fet  forth  the  matter  fojitively^  Moftbcpoiiti?e. 
And  all  material  eircumftames  attending  it,  that  the 
coort  may  judge  whether  the  deponent's  conclufion 
be  juft  or  not.     i  New  Ab.  66. 

Tbe  affidavit  muft  be  filed  before  or  at  the  time  To  be  filed. 
of  fmg  out  tbe  writ^  or  tbe  court  will  difcharge  the 
party  from  the  arreft,  on  filing  a  common  appear* 
ance.     2  Ifllf  225.     Reekes  v.  Groneman. 

If  the  plaintifF  joins  dtbt  and  cafe  together  in  one  Cannorjoin  debt 
affidavit^  the  court  will  difcharge  dcicndant,   be- J"*^  ^^^'^  **  <>"* 
caufe  it  is  a  fraud  on  the  (lamp  duty,  '"*'' 

So  where  feveral  defendants  are  joined,    and  Nor  agamic  fe- 
the  caufc  of  aSion   is   feveraJ,    there   muft    *>«  ^*J^fj^*^A""* 
feparate  ftamps  for    the    affidavit.      Barnes  ^Onu^ytt^C  '*" 
Belt  v.  Goodman. 

There  muft  be  a  pofitive  oath  upon  which  per*  Affidavit  dcfec- 
jurj  can  be  affigned,  therefore  the  court  held,  that  ^^'"^* 
where  an  affidavit  of  debt  was  made,  that  defendant 
•*  in  indebted,  ^eJ"  inftcad  of  **  is  indebted,"  was 
held  to  be  defedive.      2  kfilf.  226.     Rtekes   v. 
Groneman* 

And  an  affidavit  made  by  one  convicted  of  felony.  Made  by  one 
or  a  pickpocket  returned  from  tranfportation,  is  not  jo"'^'^*'!  »^ft* 
fufficient  to  hold  to  bail.     Barnes  79.    Nicbol/s  v.  Jj^^r 
Dallybunty. 

An 


126  SflStaiitttt 

Af&Umt  hpid        An  affidavit  to  hold  to  bail  was,  that  the  defefhl* 

fufficicot,tboysli  ant,  on  the  loth  of  OSobir  1767,  entered'  into  a 

Sil  b7twoT«f-  ^^^^  ^^^  5000/.  with  Thomas  Rict  Stepbgn^  to  the 

ticeia^aft  one*  platfltiff,  conditioned  for  payment  of  rent  to  Thomas 

Rue  Stethtn^  for  certain  efliates  in  Ireland^  to  the 

pUtntifr  his  leflbr;    and  that  2300/.    was  now 

due  to  the  plainttflT,   on  account  of  the  rent  of 

faid  Thomas  Riee  Stephtu ;  this  was  held  fufficient 

by  Mr.  Juftice  Gouid  and  Nans ;    but  Btackftom 

JuJIue  faid)    "  that  the   affidavit  ought  to   be 

pofitive."    2  Black.   Rip.  740.    Long  r.  Lymb. 

zfTsi/.is^.  s.a 

Where  the  firft  This  court  admits  of  a  fuppkmental  affidavis-io 
alfiuvit  it  de-  be  made  of  the  debt ;,  for  though  a  debt  was  fworn 
™'bi  iJpplild  ^^  ^y  *  ^^^^^  perfon,  that  the  defendant  was  in* 
in  thii  coort  by  debtcd,  as  appears  by  the  ftated  account,  and  held 
•<»ther»  on  infufficient;  on  {hewing  caufe  againft  a  common 
JJiraftV^om-  appearance,  the  defefi  was  fuppHcd  by  a  fubfequcnt 
nonappearance,  affidavit  of  defendant's  acknowledging  the  ftated 

account}  the  rule  was  difcharged.     Swarbuck  v« 

fVheeUr.     Barnes  1 00. 
No  fiippiemeot-     C.  J.   I  do  not  find  this  court  has  ever  gone  fb 
fift*^*^'^*  *^  far  as  to  admit  a  fupplemental  affidavit,   where 
fLooTio'M     ^^^  ^^^  amounted  to  no  oath  at  all,  but  has  only 
iitb.  fupplied   fmall   defers   In   affidavits    which   have 

been  not  quite  full  enough.    Reeks  v.  Grombami 

2    WilfOfty     224. 

'Ekecotor'fl  affi.      But,  where  an  executor  at  firft  only  fwore  to  the 

*ivit  fupplied.    debt  as  appeared  by  the  accounts  of  the  deceafed, 

a  fubfequent  affidavit,  that  he  believed  the  debt  to 

be  due,  was  on  (hewing  caufe  produced,  and  the 

rule  for  a  common  appearance  difcharged.   Rocbi^ 

Extor.  V.  Carey.     2  Black.  Rep.  850. 

Wbete  made  bjr      Where  the  affidavit  is  made  by  a  third  perfin^  it 

a  third  perfonj    ^^^  \^  pofttwe^  unlcfs  in  the  cafe  of  an  executor^ 

m^h  be  pofitiTf.  ^^  ^^^^^  j^^jj^f  j^  fufficient.   Manning  f,  fTilliams. 

Barnes  87. 

S^^bytheaffig-       Court  thought  that  a  pofiihe  affidavit  of  the 

Met  of  a  bank-  jebt  rouft  be  made  by  the  affignees  of  a  bankrupt^ 

'*'**  imlefs  it  appears  that  the  bankrupt  refufsd  to  maka 

fame.  Tribe  and  othgrs  ajftgnees  v.  Pratt.  Barvn  gi^ 

Affidavit 


Aftdirit  diat  defendant  was  in4  -^^  ^^^  ^^ 

in  500/.  and  upwards.     Motion 
fendaiic;  and  to  deliver  up  the  baiU 
lag  a  cootmon  appearance,  for  it  \ 
kow  tbe  debt  arofe.     A  fupplemen\ 
eftred  aad  rcfiifed.  Rule  abfolute.  4 
if.  Bbcis.  Rip,  10. 

Bj&tf/.ipC^.l.  r.  5.  /  f.  Tl  ^ 

of  tbe  coons  at  ffeftmnjitr^    by  com  ,  ^.«y  f**^'  eommir- 

impower  perfons  in  the  feveral  counties  of  Engiand  j^g^*;,^  **** 
lo  take  affidavits  concerning  matters  depending  ia 
tbeir  feveral  courts. 

Bf  nile  E.  13  Ga.  2.    **  It  is  ordered,    that  what  tAAtmm 
ftom  and  after  the  5th  of  May^  in  this  prefent  «*y  ^  ''^•^ 
term,   all  fiich  affidavits  to  hold  the  defendant  „;S!^y^iIli 
fo  btti,  or  of  tbe  fervice  of  procefs  where  only  itaaanorn^is 
a  common  appearance  is  required,  may  be  fwora^^^  <*"^ 
before  the  plaintiff's  attorney  being  a  commiffion- 
er»  and  may  be  made  ufe  of  for  die  purpofe 
aforefiiid.'' 

ByySi^.  3*  ^  ^^  ''^ii^  ftatute,  tbe  (urn  of  tid.  Tbtpcrf<»tak. 
and  00  more,  befides  tbe  duty,  is  to  be  taken  by  |*8  ^^^ '""«  <• 
ibchcommiffioner.  ^  li.fcb-ti.4. 

Tbe  affidavit  mud  be  tngroffed  on  a  treble  fix* 
penny  ftamp  paper. 

In  tbe  Common  Pleas.  F«r  woA  iom 

JAn  Doif  of  Milk^ftruU    Chtafjidi^    Lmtim^  tnd  nuterUit 
Taylor,  maketh  oath  and  faith.  That  Richard  Roi^"^^^ 
it  juftly  indebted  unto  this  deponent  in  ao/.   fo^J^wrfoi 
tbe  work  and  labour  of  diis  deponent,  done  and  wotfedoaeaiiv 
performed  for   tbe  faid   Ricbard  Roi^   and  for  be  iacioded  im 
materials  found.  ^"  '*^*^ 

Jcbu  Dmj   of  MtVt'firnt^   Cheapjidi^    London^  Tor  %oo6k(M 
wareboufeman,    maketh  oath   and   faith.     That  »^  ^•*w««*» 
Rkbard  R$e  is  j^flly  indebted  unto  this  deponent 
in  loL  and  upwards,  for  goods  foM  and  delivered. 

J§hfiD9iy  bfy  &r.  maketh  path,  and  faith,  That  For  aooqr  leaCr 
Richard  Rst  is  juftly  indebted  unto  this  deponent 
in  100 /•  for  money  lent  and  advanced  at  his 
itqucft* 

IB  For 


Affidavit  hfsU^    For  money  by  (his  deponent  laid  out,  expend^^j 
fufficicDt^cb^     and  paid  for  the  faid  Richard  Roe,  at  his  requeft. 
^hi^V^*^       ^^^  money  by  the  faid  Richard Ree^  had  andre^ 
i^r'******'**     ceived  to  and  for  the  ufc  of  this  deponent. 
^poDtnaccoant     Indebted  unto  this  deponent   in   loo/.  on  an 
Atced.  account   ftated   between  this  deponent  and  the 

i'aid  Richard  Roe. 
For  work  (tone.     For  the  work  and  labour  of  this  deponent  by  hid 
and  J*»^««^»^J    done  for  the  faid  Rithard  Roe^  and  for  materials 
folTioa  deliver- f*^""^  therein,  and  for  divers  goods  by  this  deponent 
cdy  mMiey  laid  fold  and  delivered  to  the  faid  Richard  Roe^  and  alfp 
out,  lent,  and   Pq,.  money  by  this  deponent  laid  out,  expended,  and  ' 
nto^vtd/        ^2L\iy  for  the  f^^id  Richard  Rot^  and  for  money  ]ent 
and  advanced  by  this  deponent  to  the  faid  Rlebari 
Roe^  at  his  requeft,  and  alfo  for  money  by  the  faid 
Richard  Roe  had  and  received  to  the  ufe  of  this 
deponent. 
For  goods  fold        yobn  DeHn^  of,  ^c.  woollen* draper »  maketh  oath 
•Dd  delivered  by^n^j  f^i^h^  x^at  Richard  Fenn  is  juftly  indebted  to 
parucrt*  ^j^.^  deponent,  and  his  partner,   Richard  Roi^  iH 

100 /.  for  goods  fold  and  delivered  at  his  requeft. 

The  plaintiff's  fervant,  if  he  knows  of  the  debt 
being  contracted,  may  (in  the  abfence  of  the  maf- 
ter)  make  affidavit  of  the  debt  being  due,  which 
will  hold  defendant  to  bail ;  then  the  affidavit  will 
run  thus : 
For  good,  fold  y^fgpb  Lamb,  fcrvant  to  Richard  Ftnn^  of  NiW- 
"J,J;,;jV''**'V<2/^->w/,  London,  leatherfellcr,  mal^eih  oath  and 
fdith.  That  John  Denn  is  juftly  indebted  to  the  faid 
Riihard  Finn  in  400/.  for  goods  fold  and  delivered 
to  the  faid  John  Denn* 

If  the  work  be  done  by  a  carpenter,  coach- 
maker,  or  any  othe(  trade,  wherein  fervants  aud 
carriages  are  employed,  the  affidavit  may  be  thus 
(though   in  point  of  law  all   is   fuppoficd  to  be 
done  by  the  mafter,  and  may  be  fo  laid  in  the 
declaration)  : 
For  work  done       For  the  work  and  labour  of  this  deponent,  done 
•ndtl/ftmitt  ®"^  performed  by  himfelf  and  his  fervants,  for  the 
Ac.  '  fait)  John  Denn,   with  his  horfeSf  carts,  and  other 

carriages,  at  his  requeft. 

Fof 


For  Ac  hire  of  divers  horfes,   mares,  and  geld-  For  the  hire  of 
ings,  of  this  deponent  let  to  )thc  faid  Jcbn  Denn^  ^^^^* 
and  at  his  requeft. 

For  the  work  and  labour  of  this  deponent  as  a  For  work  tione 
fcrgcon,  by  him  done  and  performed,  in  and  about  J^^^JJ*^;,*"* 
the  healing  and  curing  of  the  faid  John  Dtnn  of 
divers  wounds^  and  alfo  for  divers  medicines,  po- 
tions, and  plaifters,  by  this  deponent  found  and 
provided  for  the  (aid  John  Denn^  and  at  his 
requeft. 

For  diven  medicines  and  other  things,   found  jT**' "*^*^"*" 
and  provided,  adminiftered  and  applied,  to  the  faid  ^^^^ 
JJm  Diwi^  by  this  deponent  as  an  apothecary,  and 
to  divers  of  the  family  of  the  faid  John  Denn^  and 
at  hit  requeft. 

For  feeding  and  depafturing  of  divers  cattle  of  the  For  deptOuniig  ^ 
faid  'Jihn  Dtnn^  at  his  requeft,  for  the  fpacc  of  fix  •'""*•• 
weeks,  now  elapfed. 
For  the  ufe  and  occupation  of  a  certain  mefTuage,  For  the  ufe  tnA 
1      and  divers  acres  of  land^  wi^  the  appurtenance,,  ^J^»,fj; 
I      aniate  in  the  parifh  of  High  frycomb,  in  the  county 

oiBucksy  for  one  year,  now  elapfed. 
I         For  the  ufe  and  occupation  of  a  certain  meflTuage,  The  like  of  a 
with  the  appurtenances,  fituate  in  Frith-Jtreet,  Sohdy  "*""■»•• 
in  (he  county  of  Mtddlifex^  held   by  the  faid  John 
I      Dam  of  this  deponent,  for  the  fpace  of  one  year, 
I      now  elapfed. 

For  the  ufe  and  occupation  of  certain  rooms  and  ^®'  p*'^  ®^* 
I     apanmcnts,  in  a  certain  meffuage  of  this  deponent,  "*^"**** 
ifuate  in  FUii-flreet^  London^  held  and  enjoyed  by 
the  faid  y^Z^A,  for  the  fpace  of  half  a  year  now 
elapfed. 

For  certain  arrears  of  rent,  due  and  owing  from  ^°j,'/JJ^*^*/ 
the  faid  John  Denn  to  this  deponent,  for  the  ufe  leafe. 
and  occupation  of  a  certain  mefiliage  or  tenement, 
with  the  appurtenances,  fituate  and  being  in  the 
parifc  of  Saint  Bridi^^  FUtt-ftredy  London,  dc- 
mifed  by  this  deponent,  by  indenture  of  leafe,  to 
the  faid  John  Denn. 

For  a  gelding  fold  and  delivered  by  this  deponent  ^o' » geldim 
U)  the  faid  John  D$nny  at  his  requeft.  ^'  • 

K  For 


I3Q  aSStiafiiit^t 

For  meat,  drink^     For  mcat,  drink,  wa(bing,  \odg\t}g^  anj  oeber 
walhui£i  &c.     ncccflarics,   by  this  deponent  found  and  provided 

for  the  ftfid  yohn  Ditm^   and  his  fainily>  at  hia 

requell, 
Drawee  againft       j^hf^  Dg^ft^  of  Burford^  in  the  county  of  Oxford^ 

is  juflly  and  truly  indebted  unto  this  deponent  in  the 
Aim  of  fifty  pounds,  as  the  drawer  of  a  promillbry 
note,  payable  to  this  deponent  or  order,  at  a  cer- 
tain day  now  paft  (or  on  demand). 
Tndoifee  agaioft  Upon  a  promiflfory  note  of  hand,  drawn  by  the 
drawer,  f^^^  Richard  Fenn^  payable  to  one  A.  B.  or  order, 

and  by  him  indorfed  to  thi.s  deponent* 
Iniorfee  agiinft      Js  juflly  indebted  unto  this  deponent  in  fifty 
the  indoffer.      pounds,    as  thc  indorfec  of  a  promiffory  note  of 

hand,  indorfed  to  this  deponent. 
OD«Dote,>wheic      Is  juftly  indebted  unto  this   deponent  in  fifty 
^a'id**draw«      pounds,    upon   a  promiflbry  note  drawn   by   thc 
^Kalnftthediaw-  faid  Richard  Ftnn^  payable  to  this  deponent,   or 
en  order,    for  one  hundred  pounds,  at  a  day  now 

pad 
Quaker'!  affirm-      A.  B.  of,  faTr.  (being  onc  of  the  people  called 
tueo.  j^«jif/rj;.folemnly  affirms,   That  C.  D.  is  juftly 

indebted  to  this  deponent  in  the  fum  of  twenty 
pounds,  upon  a  promiiTory  note  of  hand,  drawn  by 
the  faid  C  D.  payable  to  this  affirmant,  or  ordert 
at  a  day  now  pad. 
Drawee  againft       A,  B.  of,  6fr.  grocer,  maketh  oath  and  faith, 
o?ci!!hTe  ^'"  That  C.  D.  is  indebted  to  this  deponent  in  fevcnty 
*°5**      pounds,  as  acceptor  of  a  bill  of  exchange,  payablie 
to  this  deponent  or  order.' 
Jndorfet  againft      Indebted  to  this  deponent,  as  indorfee  of  a  bill 
<*i(^*  of  exchange  in  feventy  pounda,  accepted  by  the 

faid  C.  D. 
Indorfee  igaioft     In  feventy  pounds,  as  the  indorfee  of  a  bill  of 
drawer,  when     exchange  drawn  by  thc  faid  C.  D.  upon  One  A.  B. 
own  order.        payable  to  E.  F.  or  his  own  order,  and  by  him  in- 
dorfed to  this  deponent. 
In  trorcr  for  J,  B.  of,  £ffr.  maketh  oaih  and  faith.  That  thc 

^  '*  defendant  now  hath  or  lately  had  in  his  poifeffioii 

divers  goods  and  chattels  of  this  deponent^s,  of  the 

value 


vtlue  of  100  /•  which  he  hath  unlawfully  conveited 
10  his  own  ufe* 

.  Tliat  C.  D»  now  hith^  or  lately  had  in  his  pof-  Trovtr  for » 
IdSon,  a  certain  promiflbrynote  of  hand  of  this  dc-  Pw«»ffo'y  bxm. 
poflent's,  beadngdate  the  5tb  day  of  Jtini  17831 
whereby  one  A.  B.  fix  weeks  after  the  date  therecrf', 
proraifc^  to  pay  to  this  deponent,  or  order,  40  /. 
for  value  received  j  and  which  faid  promiflbry  not< 
the  faid  defendant  hath  unlawfully  converted  to  his 
own  ufe. 

That  C,  D.  now  hath,  or  lately  had  in  bis  pof-  the  Uke  for  a 
feffion,  a  certain  bond  or  obligation  of  this  depo*  ^^'^* 
nem's,  bearing  date  the  5th  day  o£  January  1783, 
entered  into  by  one  J.  K.  to  this  deponent,  in  the 
penal  fum  of  400/.  conditioned  for  the  payment  of    . 
aooiL  as  therein  mentioned  ;  and  which  (aid  bond 
the  laid  defendant  hath  unlawfully  convened  to  his 
own  oTe, 

That  C.  D.  now  hath,  or  lately  had  in  bis  pof-  The  like  for 
feffion,  divers  deeds  and  writings  of  this  deponent,  ^««J«  8cn«»ily« 
of  the  value  of  400  A  and  which  deeds  and  writings 
the  faid  defendant  hath  unlawfully  converted  to 
his  own  ufe. 

Afiidatrk  ftating  that  defendant  was  indebted  to  Affidavit  Aatlng 
the  plainiiiF  in  invir  is  bad ;    court  faid,    that  a  J^*^"* '"' 
word  fo  technical  as  trwir  ought  not  to  be  ufed.  j^j|    ***  ^"^ 
Rule  for    entering  a  common   appearance  made 
abblute.  HMard  v.  Paihes.    M.  Black.  Rep.  11 8. 

That  defendants  have  pofiefied   themfelves  of  Another  fa 
divers  goods  belonging  to  theplaintiff^  of  the  value  ^^^* 
of  20 /•  and  have  refufed  to  deliver  them  up ;   and 
that  thejr,  or  fomeof  them,  have  converted  and  dif- 
poled  of  them  to  their  own  ufe.    This  affidavit  was 
held  fuficient  in  K.  B.  Cowp.  Rip.  529. 

That  C»  D.  holds  and  unjuftly  detains  from  this  la  detinue. 
deppnent  a  certain  indenture  of  leafe,  bearing  date 
the  4th  day  of  Fihuary  1783,  made  between  C.  Z>. 
of,  i^c.  of  the  one  part,  and  A.  B.  of,  bfc»  of 
the  other  part,  and  which  faid  indenture  is  of  the 
value  of  twenty  pounds  and  upwards  to  this  de*. 
pooent. 

K  2  J.K. 
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Ca  a  bond,  J.  K.  of,  (srV.   hoGer,  inakcth  oath  and  faitbt 

That  C.  D.  is  juftly  indebted  unto  this  deponent  iri 
-  100  A  and  upwards,  for  principal  and  intereft  due 

on  a  bond,    bearing  date  the  4th  day  of  May  laA 
paft,   entered  into  by  the  faid  defendant  to  thif 
deponent,   in  the  penal  fum  of  200 /.  conditioned 
for  th^  payment  of  ioo/«  and  lawful  intereft  (x^t 
the  fame. 
On  an  aflign.         >/>  B.    of,   l^c.   merccr,    and  /.  D.   of,  &r« 
iTjent  of  a.bond,  gentleman,    feveralJy   make  oath  and  fay :     And 
Tftgn.c!!  firft  this  deponent  J.  B.  for  himfelf  faith,   That 

C  D,  did,  by  his  bond,  bearing  date  the  3d  oi 
February  laft  paft,  become  bound  unto  this  depo- 
nent in  the  penal  fum  of  200/.  conditioned  for  the 
pa)ment  of  ico/.  and  lawful  intereft,  on  a  certain 
day  now  paft.  And  this  deponent^  further  faith. 
That  he  did,  by  indenture,  bearing  date  the 
day  of  laft  paft,  aflign,  transfer,  and 

fet  over  the  faid  bond  unto  the  other  deponent, 
/.  D.  and  all  monies  due  and  owing  thereon,  for 
a  valuable  confideration  then  paid  by  him  the  fard 
Z  D.  to  this  deponent.  Atid  thefe  deponents  A,  B. 
and  /.  Z).  for  ihemfelves,  feverally  fay.  That  they 
have  not,  nor  bath  either  of  them  received  any 
part  of  the  faid  iQo/.  fo  due  on  the  faid  bond,  or 
the  intereft  thereof,  either  before  or  fmce  the  faid 
affignment.  And  this  deponent  /.  D,  for  himfelf, 
further  f^ith,  That  the  faid  6\  D.  is  now  juftly 
indebted  unto  this  deponent,  as  afliignee  as  afore- 
faid,  in  the  fum  of  102/.  xo^.  for  the  principal 
9nd  intereft  due  upon  the  faid  bond. 
A(K4aii;t  (or  J,  B    of,  ifc.  merccf,  maketh  oath  and  faith, 

w.,.y  «««oo  .  yjj^j  Q  J)  jj  jyQi    3„j  ,ry,    in^i^bted  unto  this 

deponent  in  thirty  pounds,  on  and  by  virtue  of  a 
judgment  recovered  by  this  deponent  in  this,  honour- 
able court,  againft  the  faid  defendant  as  of  E^tfitr 
term  lafl  paft ;  and  alfo  in  the  further  fum  of  five 
pounds  for  his  cofts  and  charges  fuftained  therein. 
Onjnaomity  ^.  fi,  of,  ^c,  grocer,  makeih  oath  and  faith, 
^^1  That  C  D.  is  indebted  unto  this  deponent  in  50/. 

fur  half  a  year's  arrear  of  a  certain  annuity  due  to 

this 


this  deponent^  upon  and  by  virtue  of  a  bond,  bear* 
in/  date  the  3d  day  of  June  1789,  entered  into  by 
the  faid  defendant  to  thia  deponent,  in  the  penal 
fuoiof  6co/.  conditioned  for  the  payment  of  the 
fumof  100/.  a  year,  for  the  life  of  the  faid  de- 
fendant, to  this  deponent. 

A.  B  of,  i^c.  tallow-chandler,  maketh  oath  and  *y  ^«  ?^«"«* 
iaitii.  That  C.  D.  is  indebted  unto  this  deponent  ''^  *  •»"*"»?*• 
and  7.  AI.  as  alBgnees  of.  the  eftate  and  tffcSts  of 
J*  JT.  a  bankrupt,  in  twenty  pounds,  as  appeals  by  Barnei  ^u 
an  account  under  the  bankrupt's  hand,  and  delivered 
to  this  deponent,  and   which  fum   this  deponent 
verily  believes  to  be  due  from  the  faid  defendant  to 
the  edate  of  the  faid  bankrupt. 

J.  K.  of,  i^c.  grocer,. executor  of  the  laft  will  By  meieww, 
uid  tcftamcnt  of  >f.  B.  deceafcd,  maketh  oath  and  i^„d^^W«t 
faith.  That  the  above  defendant  is  juftly  Indebted 
onto  this  deponent,  as  executor  as  aforcfaid,  infifty 
pounds,  for  goods  fold  and  delivered  by  faid  J.  B. 
in  his  life-time,  as  appears  by  the  books  of  the  faid 
Jl  Bm  and  which  fum  is  now  due  from  (he  faid 
defendant  to  the  efiate  of  the  faid  ji.  B.  as  he  verily 
believes. 

Upon  a  promiJOTory  note  given  by  the  defendant  to  Upon  a  note  If 
the  faid  J.  B.  in  his  life-time,  as  he  believes,  and  ^J^"!'^* 
as  appears   to  this  deponent  by  the  note  in  his 
Cttflodjr,  And  which  laid  fum  is  now  due  to  this 
deponent,   as  executor  as  aforefaid,   as  he  verily 
believes. 

In  order  to  hold  the  defendant  to  bail  for  an  How  to  procrta 
aflault,   an  affidavit  rouft  be  prepared,  fworn  to  by  ^^  ^^^^  ^  ^^*^ 
the  plaintiff  and  a  witnefs  who  was  prefcnt,  and  ^®' "  *   "  ** 
bid  before  a  judge ;  which  affidavit  is  ingrofied  on 
a  treble  fixpenny  damp  paper,   and  fworn  before 
h;m :  if  he  approves  thereof,  he  will  make  an  order 
thereon* 

P.  C,  late  mariner  on  board  the  merchant  Ihip  Anaffiaairitto 
the  fV.  i  B.  R.  commander,  and  J.  H.  late  mariner  ^^^{^^^^^  ^ 
on  board  the  faid  (hip,    feverally  make  oath   aod 
fay  ;   and  firft  this  deponent  P.  C,  for  himfelf  faith. 
That  in  or  about  the  month  of  June,  in  the  year 
K3  of 
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of  our  Lord  1782,  as  this  deponent  was  doing  hf9 
duty  on  board  the  faid  (hip,  in  bawling  up  the 
range  cable,  y.  D.  mate  of  the  faid  (hip,  ftruck  this 
deponent  feveral  violent  blows  on  his  bead,  and 
^  feveral  parts  of  this  deponent's  body,  with  bis 
clenched  fift :  and  this  deponent  faith.  That  hav- 
ing threatened  the  faid  y.  D,  when  he  this  depo- 
nent came  to  London^  he  would  endeavour  to  get 
fatisra£lion  of  him  for  fuch  ill  treatment;  from 
which  faid  expreffion  this  deponent  verily  believes 
the  faid  y.  D.  conceived  great  hatred  an<f  malice 
agatnft  this  deponent,  and  often  threatened  this 
deponent,  that  he  would  have  his  life,  if  helhoold 
behaneed  for  it :  and  this  deponent  faith.  That  on 
*  the  homeward  paOage  from  yamaica^  as  this  depo- 

nent was  doing  his  duty,  in  hoifting  out  the  boat 
belonging  to  the  faid  (hip,  in  order  to  tow  the  faid 
ihip,  that  (he  (hould  not  get  foul  of  any  other  vefle)» 
the  wind  being  calm,  as  this  deponent  was  lower* 
ing  the  faid  boat,  the  faiS  y.  D.  hailed  to  this  de- 
ponent to  let  go  the  faid  boat :  and  this  deponent 
faith.  That  he,  according  to  his  faid  inftnidiona, 
let  the  boat  go,  but  not  fo  foon  as  the  faid  y.  D* 
thought  it  might  be  done,  whereupon  the  faid 
y.  />.  came  to  this  deponent,  and,  with  many  op* 
probrious  expreilions  and  other  ill  ufage^  ftruck  this 
deponent  a  violent  blow  on  the  right  (houlder  with 
a  rope,  called  the  gibb  haulyards,  about  two  inchea 
and  a  half  in  circumference :  and  this  deponent 
faith.  That  from  the  violence  of  the  faid  blow  tb6 
blood  gufhed  from  this  deponent's  (houlder;  and 
this  deponent  faith.  That  the  faid  y.  D.  ftruck  this 
deponent  (everal  other  violent  blows,  with  the  (aid 
rope,  on  his  loins,  (houlder,  and  other  parts  of  hrs 
body,  fo  that  his  fboulder  and  other  parts  of  his 
body  were  brui(ed  and  fwelled  :  and  this  depooenC 
faith.  That  from  the  faid  ill  treatment  he  remained 
31  about  one  month  after,  and  that  he  fiill  continoca 
to  feel  pains  occa(ioned  by  the  faid  ill  treatmentt  as 
aforefaid  ;  and  that  he  did  not  do  or  fay  any  things 
or  give  any  provocation  whatfoever  to  the  faid  y.  D. 

to 


to  merit  or  deferve  fuch  ill  treatment.  And  this 
deponent  J*  H.  fox  himfelf  faith.  That  he  was 
prefcfic  at  the  feveral  times  mentioned  by  the  other 
dq)onent,  and  that  he  did  fee  the  faid  P.  C.  ill 
treated  in.  manner  and  form  as  by  him  above  de^ 
I  pofed  :   and  this  deporieht  faitH, '  That  he  did  not 

I  fee  or  hear  the  faid  P.  C  fay  or  do  any  thing,  in 

this  deponent's  bearing,  to  deferve  or  merit  fuch  ill 
I  treatment:    and  this  deponent  P.C.  for  himfelf^ 

further  faith.  That  he  has  been  informed,  and 
which  information  this  deponent  believes  to  be  true, 
that  the  faid  y*  D.  is  a  perfon  of  good  circum- 
fiances,  and  well  able  to  make  fatisfadion  for  the 
faid  ill  treatment :  and  this  deponent  laftly  faith^ 
That  he  is  informed  that  the  faid  ?•  D.  will  foon 
depart  this  realm  $  and  unlefs  he  be  held  to  bail, 
tbis  deponent  will  be  deprived  of  that  fatisfadion  to 
isrbich  he  thinks  hiiiifelf  entitled  by  the  laws  of  this 
country. 

It  leems  that  an  order  has  been  refufed  on  the 
plaintiff's  owii  affidavit. 


K4 


Proceftr 


pROCESS  is  that  by  which  a  man  is  calfej 
-^  into  any  temporal  court,  becaufe  it  is  the  be« 
ginning  or  principal  part  rhereof  by  which  the  reft 
'  is  direSed  :  or,  if  taken  ftridly,  it  is  the  proceed- 
ing after  the  original  and  before  judgment.  Britten 
13S.' Crompt^n  ^ Courts  123'  8^<^p.  157.  Proce6 
•to  call  perfons  into  court,  &c,  mmk  be  in  the  name 
rfthe  ling  \  and  if  it  iflue  from  ihtfitperior  cettrt^  it 
ought  to  be  under  the  tejle  of  the  chief  jujiice^  or  of 
the  fenior  judge  of  the  court j  if  there  be  no  chief  ju/^ 
lice  I  and  if  it  iflties  from  any  other  courts  it  is  to  be 
under  the  te^e  of  ihcfirfl  in  commiffion.  Dalt»  cb. 
132.  Finch  j^id.  Cro.  Car.  393. 

ftiViff  **^' ""'*     ^^  ^^^  S  ^'^*  ^*  ^*  ^?' -Z*^*  5'  *' "  cnafled.  That 

fiiic* 'i»jbeK  th«  yf^^^^  ^^  czuk  of  action  (hall  ff^r  amount  to  ten 

caofe  of  aaioa  pounds  or  upwards  in  any  fuperior  courts  or  to  forty 

^«  notamottat  fliiUings  or  Upwards  in  any  inferior  court,  no/pecial 

*°  *  writ  or  writSy  nor  any  procefs  fpecially  therein, ex- 

preffing  the  caufe  or  caufes  of  a^ion,  Iball  be  fued 

forth  or  iffued  from  any  fuch  fuperior  ox  inferior 

court  refpedively,  in  order  to  compel  any  perfon  to 

appear  in  fuch  court  or  courts ;  and  all  proceedings 

and  judgments,  that  fliall  be  had  on  any  fuch  writ 

or  procefs,  (ball  be  void ;  and  every  attorney,  &r« 

fuing  forth  or  ifluing  out  fuch  writ  or  procefs,  (hal) 

on  peoiltyofiol.  forfeit  ten  pounds  to  the  perfons  aggrieved,  who 

may  recover  the  fame  by  a^ion  of  debt,  ^c. 
Attorney^  name  The  name  of  thc  attorney  fliall  be  indorfed  on 
"iitbe  writ'*^  the  writ  or  procefe  to  be  iffued,  Stat.  %Geo.  2.  c.23. 
fe£t.  22.  i  as  alfo  on  the  warrant  granted  by  the 
fheriff,  on  pain  of  5/.  But  the  not  indorfing  the 
name  of  the  attorney  on  the  warrant,  (hall  not 
vitiate  the  fame,  provided  the  writ  be  regularlj 
fubfcribed.  22  Geo.  2.  c.  13,  fe^.  4,  Betmei 
329.  41 2.    Lagget  v«  IFatkins. 

Qf 


Ofcprnmnuing  an  c^Un  in  this  court  bycommm  capiat* 

The  method  of  commencing  an  afiion  in  this  The  m«thoa  of 
court  if  the  defendant  is  to  be  holden  U  baily  is  as  eofn«»c««g  th« 
foUovi:  ^^^;^,^  ifb^. 

Prepare  an  affidavit  of  the  plaintiff's  demand^  able, 
ingrofs  ic  on  a  treble  fixpenny  ftamp  paper,  which 
is  to  be  fwrorn  before  a  judge^  or  the  filacer  of  the 
cvunly  where  (he  writ  i flues  \  then  prepare  a  pracipi 
for  the  writ,  which  rauft  be  adapted  according  to  the 
nature  of  the  a£lton,  and  a  capias  (which  may  be  had  in  a  cwmtry 
at  theftattoner's  already  printed)  except  i\\cac*£tiam),  ««»f«  *he  affi. 
and  alfo  a  warrant  or  memorandum  to  profecute  before  twm- 
the  fuit  purfuant  to  the  ftatute  25  Geo.  3.  c,  8o.  miffiooer  thete, 
on  a  2i.  6d.  ftamp:   talce  (he  affidavit,  pracipe, 
capias  and  warrant  to  the  proper  filacer,  who  will 
fign  fame,  pay  2s,  2^. ;   then  go  to  the  fcal  office, 
N9m  3»  Inner  TempU  Lane,   and  get  fame  fealed, 
pay  7  d.    The  warrant  is  obtained  at  the  (herifF's 
office  (if  in  Middlefex,   in  Took^s  Court,  Curfitor^ 
Strut)  I    if  in  London,    in  Grocer* s  Mey,    in  /Af 
Poubrj^    pay   4^/. ;    if   in  Surry,  EJfitc,  ox  Keni^ 
pay  6d.  \  any  other  county,  2  s,  6d. 

The  neceflary   precedents   for  the  warrant  or 
memofaudum,  writ  and  pracipe,  will  be  as  follow* 

In  the  Court  of  Common  Pleas, 
Middhfex,  I  Richard  Nix  is  retained  to  profecute.  Warrant  to 

to  wit.     J    by  Richard  Fenn,   as  bis  attorney^.g^^J^;'*-*'*^ 
againft  John  Denn.  .    . 

Richard  Nix,  plaintifF's  attorney. 
No.         on  the  file. 

If  by  an  agent  to  the  foiicitor  immediately  re« 
tained,  add,  by  6.  H.  his  agent. 

Entered  or  filed  of  record  this         day  of 
in  the  3Ctb  year  of  king  Geo^  Iil« 

(Officer's  Name.) 
Thefe  later  words  are  wrote  by  the  filacer. 

None  of  the  duties  mentioned  in  the  7&  are  to  ^'o"  ^  *•»« 


i3^  ^wtta. 

to  be  dirstlowed :  or  if  paid^  the  attorney  to  rcfudd, 
and  pay  cofta.    25  Geo.  }•   e.  8o.  /  lo. 
Ageptttobtre.     The  agents  are  to  be  repaid  the  zs.  6d.  ftamp 
pud  the  %».  6d.  f^^  ^y^^  mcroorandum  or  warrant,   by  the  folicitot 

employed  in  the  fuit.    fi^»  25. 

Cipiit  in  debt        George  the  Third,  by  the  grace  of  God,  of  Great 

lequiringbaU.    5^,7^;^^  p^^^^^^  g^j  Inland,  King,    Defender  of 

the  Faith,  andfoforth^  Tothefheriffof  Af/^i&/^Jir, 

greeting:   We  command  you,  that  you  take  JobM 

Denn^  late  of  Wejiminfiir,  in  your  county,  yeoman* 

and  Richard  Roi^  lace  of  the  fame  place,'  yeoman, 

if  they  jfhall  be  found  in  your  bailiwick,  and  them 

,  .  fafely  keep,    fo  that  you  may  have  their  bodies 

befofe  our  jufiices  at  Wefimtnfter^  in  eigbt  daji  rf 

Saint  Hilary,  to  anfwer  Richard  Finn,    in  a  plea^ 

wherefore,  with  force  and  arms,   the  clofe  of  the 

laid  Richard  at  Wiflminfter  they  broke,  and  odier 

wrongs  to  him  did,  to  the  great  damage  of  the  faid 

Ac-rnUm.  Richard^  ^ntfagaioft  our  peace  ;    and  alfo  that  tbi 

/aid  John  Denn  may  anfwir  ih  faid  Richard  Fenri« 

ti^ccrding  to  tht  cuftotn  cf  our  court  of  Common  Bonch, 

The  peoalty  of  ,'^  ^  certain  plea  of  debt  upon  demand,  for,  ont  hundred 
the  bond,  ,  \    ,     -^  *^,  ,  .      ^  .         -•*.       r 

pounds;   and  have  you  there  this  writ.     Witnels 

Alexander  Lord  Loughborough,  at  IViftmir^er,  the 

.  28th  day  of  November^  in  the  30th  year  of  our  reign. 

7.  P,  Attorney, 

Inner  Temple, 
7,djaiiuary  1790. 
Indorfe  the  attorney's  ni:me  and  1  Oath  for  50  !• 
fum  fworn  to  on  the  back.      3  ^^r  affidavit  filed. 

Muke  a  pracipo  for  the  filacer  thu?,  on  plain  paper. 

Prrcipe  for  ihp  Middlefex,  )  Capias  for  Richard  Penn  againft  John 

•ffice.  JO  ^i^^     J    Denn,  late  of  Wefimtnper,  in  the  faid 

county,  yeoman,  trefpafs  at  iPeftminfier,  debt  fot 

100  A  returnable  in  eight  days  of  Saint  Hilary, 

y.  p.  Attorney. 
Oath  for  50  /.  Inner  TempU, 

2d  January  tj()^' 
The 


The  vrit  of  capias  tnuft  be  made  on  a  general  Ret«ni» 
Tgtumday.  i  Barms  295.  Lloyd  v.  Bteflon.  And 
Cbere  muft  ht  Jiftun  days  between  the  tefle  and 
ritarn.  %  Wilf.  117.  Atkinfon  v.  Taylor,  Barms 
409.  IFllUams  v.  Faulkmr.  But  it  may  be  tefted 
before  the  caofe  of  afiion  accrued  in  tvery  cafe 
(except  when  the  plaintiff  proceeds  to  an  outlawry)'^ 
and  fuch  tefte  muft  bear  date  in  term. 

It  is  not  neceflary  to  add  the  filacer's  name  to  a  Filacer*!  nane. 
tapias.  Froft^.  Eyks  and  Jaques.  H.  Blacks.  Rep.  120.- 

George  the  Third,  ^c.  To  the  Iheriffs  of  Londok^  Capiat  la  cafe* 
pteting.    We  command  you  that  you  take  Richard 
Feim^  late  of  IVeflminJler^  in  your  county,  yeoman, 
and  Richard  Roe^  late  of  the  fame  place,  yeoman, 
if  they  may  be  found  in  your  bailiwick,  and  them 
fafely  keep,  fo  that  you  may  have  their  bodies  be- 
fore our  jaftices  at  Weflmlnfteri   in  eight  days  of 
Smm  Hilary^    to  anfwer  John  Denn^   in  a  plea 
wheiefore  vritb  force  and  arms  the  dofe  of  the  faid  . 
JohtDeme^  at  London^  they  broke,  and  other  wrongs 
to  him  did,  to  the  great  damage  of  the  faid  John . 
Denny  and  againftour  peace;    **  and  alfo  that  the  Aeedam. 
•*  fM  Richard  may  anfwer  the  faid  John^  according 
'*  to  tba  cstftom  of  our  court  of  Common  Bench^  in  a 
••  certain  plea  of  trefhafs  on  the  cafe^   upon  promifes, 
•*  to  the  damage  of  toe  faid  John  ojf  thirty  pounds  \* 
and  have  you  there  this  writ.     Witncfr  Alexander 
Lord  Loughborough^  at  Wefiminfier^   the  28th  day 
of  Novamberj  in  the  30th  year  of  our  reign, 

London.     Capias  for  John  Denn  againft  Richard  The  precfps^ 
Femty   late  of  fVeftminfter^    in  the  faid   county, 
yeoman,  trefpafs  at  fFeflminJler.    Cafe  for  30/. 
upon  promiles,  retumaUc  in  eight  days  of  Saint 
Hikry. 

J.  P.  Attorney. 
Oath  for  15A  Inner  Temple^ 

2d  January  1790. 

This  court  cannot  amend  an  original  writ,  be-  Amea<iment  of 
caufe  it  iflues  out  of  the  court  of  chancery;  yet  ^'Pj^*'  '■  ***« 
Ibis  court  can  amend  all  nn^e  procefs^  and  alfo  an 
*  4  attach^ 


^40 


The  want  of  15 
4ajt  between  th" 
teffe  tnd  return 
of  rhe  capias, 
may  be  amend- 
ed. 


Ac-etlam  for  an 
aOault, 


In  coTCoant. 


la  trover. 


Detinue. 


If  two  defend- 
ants, feveraliy 
to  be  arreAed. 


At  execntor  in 
cai'tf* 


^itafJmini  cf  privilege :  therefore  they  ordercsf  4 
enpiias  to  be  amended,  there  not  being  fifteen  days 
between  the  teftie  and  return.  Carty  v.  JJhi^y^ 
i  Wilf.  45+-.  , 

Cockeily  Serjeant y  moved  to  fct  afide  the  proceedings 
on  a  common  eapias  for  irregularity,  becaufe  there 
were  not  fifteen  days  between  the  te/le  and  retuntm 
Court  faid,  the  prance  was  to  allow  the  tejfe  Co  be 
amended,  and  therefore  no  rule«  Beurchier  v. 
ff^oittle.  H.  Black.  Rep.  291,  contra  2  Wilf. 
117,     Jitkinjen  v,  Taylor, 

If  the  capias  is  fued  into  any  other  county,  Ws. 
Ox/ordy  lay  the  trefpaft  at  Oxford^  or  any  other 
town  in  the  county, 

.  And  alfo  that  the  faid  Richard  Fenn  may  anfwer 
the  faid  Jobn^  according  to  the  cufiom  of  our  court 
of  Common  Bench,  in  a  certain  plea  of  trefpafs 
and  afTault  to  the  damage  of  the  (aid  John  of  100/. 

N.  B.  .You  indorfe  the  writ  thus,  "  Bail  by 
*•  order  of  Mr,  Jufticc  Gouldj  ifor  20/." 

And  alfo  that  the  faid  Richard  may  anfwer  the 
faid  Jobriy  according  to  the  cufiom  cf  our  court  of 
Common  Bench,  in  a  certain  plea  of  breach  of 
covenant,  to  the  damage  of  .the  faid  Join  of  50/. 

And  alfo  that  the  faid  Richard  may  anfwer  the 
faid  John^  according  to  the  cuftom  of  our  court  of 
Common  Bench,  in  a  plea  for  the  converting  and 
difpofmg  of  the  goods  and  chattels  of  the  (aid  y^bn^ 
to  the  value  of  50  A 

And  alfo  that  the  hid  Richard  may  anfwrer  the 
faid  John^  according  to  the  cufiom  of  our  court  of 
Common  Bench,  in  a  plea  for  the  deUining  of  the 
goods  and  chattels  of  the  faid  John^  to  the  value  of 
500/. 

And  alfo  that  the  faid  John  and  Richard  may 
feverally  anfwer  the  faid  JohnDoe^  according  co  the 
cuftom  of  our  court  of  Common  Bench,  in  a  certain 
plea  of  trefpafs  on  the  cafe,  to  the  damage  of  the 
faid  John  Doe  of  40/. 

And  alfo  that  the  faid  John  may  anfwer  the  faid 
Richard^  as  executor  of  the  lafl  will  and  teftament 

of 
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«f  Slmtn  VtwsU  deccafcd,  in  a  certain  p^ea  of  tref- 
pafs  on  the  cafe  upon  promtfes,  to  ttie  damage  of 
tile  (aid  Richard^  executor  as  aforefaid,  of  lOo/. 

And  alfo  that  the  faid  John  may  anfwer  the  faid  A«  adminidn- 
Ricbardy   as  adminiftrator  of  all  and  fingular  the  *•'**"  ****^' 
goods,  chattels,  and  credits  of  John  Vrnvtly  dcceafed, 
according  to  the  cuHom  of  our  court  of  Common 
Bench,  in  a  certain  plea  of  debt  upon  demand  Tor 
200 /• 

And  alfo  that  the  faid  John  may  anfwer  the  faid  Asaflignees. 
Richard  and  jGmeSy  as  ailignees  of  the  eftaie  and 
cffir^s  of  Jamts  Defy  a  bankrupt^  according  to  the 
cuflom  of  oui*  court  of  Common  Bench,  in  a  certain 
plea  of  trefpafs  on  the  cafe,  to  the  damage  of  the 
faid  Richard  and  JameSy  affiances  as  aforcfaid,  of 
fifty  pounds,  and  have  there,  ^c» 

Hy  fiai.  5  Gto*  2,  c.  27,  it  is  enafled,  «  That 
*^  in  peculiar  franchifes  and  juriMidions  the  proper 
"  officer  fbaJI  execute  the  proccfs  5  this  means 
••  where  it  requires  bail/* 

The  printed  cofias  is  made  to  run  in  the  plural 
fsumhr;  therefore  if  there  is  no  more  than  one  de- 
fendant 10  be  fucd,  add  John  Docy  or  Richard  Ra^ 
being  the  ufual  names  inferred  for  that  purpofe, 

Qtorge  the  Third,  by  the  grace  of  God,  of  Great  CtpMn  «fa'Bft 
Britiiin,    Fronci^  and  Ireland^  King,   Defender  of  '^^^^ll^""^"^ 
the  Faith,  ^c,  to  the  (heriffs  of  London^  greeting  : 
We  command  you,  that  you  take  ^Jobn  Denn^  late 
of  London^  merchant,  and  Richard  Fenn^  late  of  the 
fame  place,    merchant,  if  they  (hall   be  found  in 
your  bailiwick,  and  keep  them  fafely,   fo  that  you 
may  have  their  bodies  before  our  juftices  ajt  Wtjl^ 
itfinfler^  in  eight  dap  0/  St.  Hilary^  to  anfwer  jf,  B, 
of  sk  plea,  wherefore  with  force  and  arms  the  clcfe 
of  the  faid  J,  B,  at  London^  they  broke,  and  other 
vronps  to  him  did,   to  the  great  damage  of  ihe 
Taid  A,  B.  and  againft  our  peace;    ^'  and  alfo  that  Ac-ec»ai« 
**  the  Jaid  John  and  Richard  may  fverally  anfwer 
'•  tbf  faid  A.  according  to  the  cujlcm  of  our  court  of 
**  Ccmmon  Bin.h^  in  a  certain  plea  of  trefpafs  on  the 
*'  ^<!/^>  (or  whatever  the  adion  is)  on  franifesy  to 
3  "  thi 


k 


I4S 


Prftcjpc* 


coolinujKe* 


The  day  of  fign 
iDg  the  writ  !• 
to  be  fet  down 
thercoc. 


'  If  defendant 
livee  in  a 
libctty. 


«<  /i^  damagi  ef  th$  /aid  A.  •/  fixtj  p4umb ;''  tnd 
have  there  this  writ.  Witneb  JliXMder  Lord 
Longbborougb^  at  fVefimvtfiiry  the  aSth  day  of 
November^  in  the  30th  year  of  our  feira. 

London.  £apias  for  ^f.  £•  againft  JtSn  Denn^  late 
of  London^  merchant,  andiZiVW^JviMV,  lateof  the 
fame  place,  merchant,  trefpafs  at  London^  cafe  for 
iixty  poun4sg  upon  promifes  fevenil]y9  returnable 
in  eight  dajfs  of  St.  Hilary. 

A.K.  Attorney. 
5  th  Jtf  «x»iry  1790* 

Oath  for  15/.  againft  "John  Denn. 

Oath  for  1 5  /.  againft  Richard  Fenn. 

If  the  defendant  cannot  be  taken  on  the  capias 
before  the  return  thereof,  then  you  may  have  a 
capiai  by  anthuanci^  which  is  the  fame  as  xht  capias 
already  printed  ;  and  do  not  add  the  words  (^^  as 
befcn  Wi  bavc  commanded  you")  \  but  the  only  dif- 
ference is  in  the  pracife  to  the  filacer  thus,  London^ 
(fT.)  Capias  by  continuafice  for  John  Doc  againft  Richard 
Roff  late  of,  i^c.  trefpafs  at  London^  returnable 
on,  &r.  The  filacer  charges  figning  10^.  and 
feal  yd.  N.  B,  Put  the  date  of  the  ^r/i  writ  on 
the  pracipi. 

The  filacer  formerly  ufed  to  make  out  thefe 
writs  on  receiving  the  pracipe ;  but  as  there  is  a 
great  deal  more  bufinefsdone  now  than  formerly^  the 
attornies  make  them  out  for  expedition  themfelves. 

And  by  feveral  ftatutes.  Every  officer  or  clerk 
of  this  court,  who  fhzW  fign  any  writ  or  procefs 
before  judgment  to  arreft  any  perfon  thereupon, 
ihall,  before  Che  figning  thereof,  fet  down,  upon 
fuch  writ  or  procejs,  the  day  and  year  of  his  figning 
the  fame^  which  Jball  be  intend  upon  the  nmem" 
brandy  upon  the  forfeiture  of  ten  pounds.  5^6 
fp^.  V  At.  c,  21.  /  3,  Q  y  10  fV.  3.  c.  25.  /  42. 
9  Gio.  2.  r.  35.  /  32,  Pra^.  Rrg.  C.P.  44 O,  441. 
Barms  420. 

If  the  defendant  lives  in  any  liberty  where  the 
QierifFy  to  whom  the  writ  is  direded,  cannot  enter, 

to 


to  aneS  the  body,  make  out  a  non  omttias  ippias  ia 
the  £rft  infiance,  to  empower  him  to  enter  into 
that  liberty,  and  which  is  as  follows: 

C«r^/ihe  Third,  ^c.  To  the  {htxiS  of  Nor/hli,  Nob  omittu 
greeting.    We  command  you,  that  you  omit  not,  «»?»*•• 
by  reafon  of  any  liberty  in  your  bailiwick,  but  that 
you  enter  the  fame,  and  take  Jcbn  Prii/i^  late  of 
Tbetfird  in  your  county,  yeoman,  and  Richard Rae^ 
late  of  the  fame  place,  yeoman,   if  they  (hall  be  A  metnorandum 
found  in  your  bailiwick,  and  keep  them  fafcly,  fo^^^^^^\^* 
that  you  may  have  their  bodies  before  our  juftices  at  «»a  iJaifrft 
IVtftminfler^  in  eight  days  of  Saint  Hilary^  to  anfwer  nJUmt. 
Jamt  Sprattf  in  a  plea,  wherefore  with  force  and 
arms  the  dofe  of  the  faid  James  at  Thetford  they 
broke,  and  other  wrongs  to  him  did  to  the  great  da- 
mage of  the  faid  James^    and  againft  our  peace ; 
**  and  alfi  that  the  faid  Joh*r  may  anfvutr  the  faid  Ae-etlmu 
*'  James  accariing  to  the  cuflom  of  our  court  of 
*^  Common  Bencb^  in  a  certain  flea  of  trefpafs  on  the 
'^  cafe  upon  promifes^    to   the  damage  if  the  faid 
*'  James,  of  lOo//'  and  have  you  there  this  writ. 
Witne6  Alexander  Lord  Loughborough^    at  Weji* 
minfter  the  28th  day  of  Novembery  in  the  30th  year 
of  our  reign. 

Norfolk  (£)  Non  omittas  capias^  for  James  Spratt^  Pixd^e^ 
againft   John  Prie/if  .late  of  Theiford^    yeoman, 
trefpafs  at  Thetford^  cafe  for  one  hundred  pounds, 
00  promifes,    returnable  on  the  morrow  of  Jll 
Souls. 

Pay  filacer  figning  Ss.6d.;  feal  is.  icL 

Formerly,  if  the  defendant  could  not  be  found  in  Until  Utcly,  if 
Ibe  county  where  the  capias  iffued,   or  that  he  did  ^^'^j!^*^  *^^ 
Bot  live  in  the  county  where  the  plaintiff  intended  "ointj^i^wr 
to  lay  his  venue^  in  order  to  arreft  him  in  another  wfiu*  ia\d^  % 
coaoty,  a  writ  of  teftatum  capias  ilTued,  directed  to  "IT^f  '^^'^ 
that  (beriff,    wherein  was  recited  the  firft  writ, 
"  and  that  it  was  tejiifiedy   teftatum  eft,  that  the     ^ 
**  defendant  lurks  and  wanders  in  his  taililvici,  where* 

''fire 
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•*  fori  hi  ts  commnndid  U  take  him  as  in  ihi  firmer 
**  capias.*'     But  the  courr,  feeing  the  great  incon- 
venience which   the  prafiifers  were  led  into,   by 
'  putting  in  bail  in  the  county  where  the  tejiatum 

ifltied,  in/lead  of  tht  county  where  the  capias  ijfued^ 
in  Hilary  i^iti\  1781,  made  a  rule  on  theflierifFs 
to  put  upon  their  warrants  from  what  county  the 
capias  ifTued.  This  not  having  the  full  cfFeft  intend- 
ed, in  Hilary  term  1782,  the  following  rule  wa^ 
made. 
PUintiff  may  JVhereas  in  a^fions  xvhre  fpecial  hail  may  he  re- 

fcrenrc^mf  ^'  J«/W<  in  cafe  the  defendant  refides  in  a  different 
than  tbtt  in  county  from  that  vchere  thd  caufe  of  aStion  arifes^  and 
which  the  arreft  where  it  ought  to  he  laidy  and  may  on  the  part  of  the 
no'J^^ttoi'^  ^</>»//tf«/  hi  compellid  to  hi  tried,  but  on  the  part  of  the 
bail,  plaintiff'  to  entitle  himfelf  jo  to  declare^  it  is  neeeffa^y 

to  fui  <r capias  in  tbi  one  county^  and  then  a  teilatum 
capias  into  the  other^  and  niiji a kes  frequently  happen  hj 
putting  in  hail  with  the  filacer  of  the  county  where  the 
arreji  is,  inftead  of  that  in  w  hich  the  fir  ft  capias  i£ued^ 
'  .  hy  means  ivhereof  great  expence  and  delays  are  often 

accaftoned\  <*  It  is  therefore  ordered  by  this  court, 
whferc  an  arreft  fliall  be  by  virtue  of  a  capias  ad 
refpondendum  in  any  county ^  and  bail  fha)l  be  put 
\vi  thereupon,  and  the  plaintiff  ihall  think  proper 
afterwards  to  declare  in  a  different  county^  it  ihalt 
not  be  deemed  a  waiver  of  hail:  but  the  recog- 
nizance of  the  bail  (hall  be  as  effe£Vual  for  the 
benefit  of  the  plaintiflF,  and  he  may  proceed  thereon 
againfl  the  bail,  in  the  fame  manner  as  if  the 
plaintiff  had  declared  againft  the  defendant  in  the 
fame  county  in  which  the  bail  was  put  in. 
Which  rule  hai  Which  rule  without  doubt  has  taken  away  the 
teftli"u*m.'^  ^^'^^  of  tejiatum  capias  \  fo  that  now,  if  the  defend-, 
ant  cannot  be  found  in  the  county  'where  the  firft 
€fjpias  ifTiiedy  the  plaiotifF^s  attorney,  on.  taking  an 
ofKce  copy  of  the  offdavtt,  marked  by  the  filacer 
for  the  county  where  the  fir  ft  writ  iffued^  may  make 
cut  a  capias  (as  before)  into  another  county  ;  pay 
I X.  for  the  copy  of  the  affidavit^   (lamp  and  papec 

IS.  jd.i 
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ts.jj^i  figning  capias  with  the  new  filacer  is.2d.\ 
ic9ljd,$  without  having  any  return  of  the  fiift 
tafias.  N.  B.  The  day  the  firft  writ  iffued,  and 
checouofy  (hould  be  marked  on  the  practpe. 

And  the  reafon  for  having  the  tejiatum  was,  that  Reafon  for  bjv. 
the  plaintiff  loft  his  bail,  if  he  declared  in  any ''^K^*»'''-^*^'*°»* 
other  county  than  that  in  which  the  capias  ilTueJ  ; 
ib  that  if  the  defendant  lived  in  any  other  county 
thin  that  in  which  the  plaintifF  intended  to  try 
bis  caufe,  he  was  obliged  to  have  a  teftaium  capias 
to  arreft  him,  and  which  he  might  ifTue  in  the  Hi  it 
infiance,  though  the  fuggeftion  of  the  capias  having 
ilTued  was  but  fidion  ;  yet  it  being  beneficial  to  a. I 
parties  was  readily  acquiefced  in,  being  one  in  hiany 
inftances  to  itluftrace  that  maxim  of  law,  that  in 
fiilione  juris  c^nfiflit  aquitas. 

If  the  defendant  lives  in  a  county  palatine,  and  CApfasnowifloei 
is  to  be  held  to  bail,  the  writ  may  now  be  a  capias^  '"*.''  ^®""*y  P*- 
direded  to  the  Chancellor  of  the  county  palatine  of     *** ' 
Lancaftir\   to  the  Chamberlain  of  the  county  pa- 
latine of  Chrjlir\   or  to  the  Bifhop  of  Dwham\ 
aod  not  a  tefiatum  capias  as  formerly,  but  the  debt 
rouft  amount  to  2b/.   &taU  11  ^  12  ^.  3.    r.  9. 
jiQ.  2. 

DireGisns  to  he  ^bftrved  in  tVrits  dtre^id  to  Cheftei*, 
Lancafier,  ^xi^ Durham,  being  the  Counties  Palatine, 

TotbeChambeilain  of  our  county  palatine  aiCbeftet^  Chelier. 
or  to  hts  deputy  there,  greeting,  ^r. 

7*0  the  Chancellor  of  our  county  pa]acineofZi2^/7/?fr,  Lincafler% 
or  to  his  deputy  there,  greeting,  \^c. 

To  the  Reverend  Father  in  God,  by  perm  if-  Durh«m. 

fioQ  Lord  BiQiop  of  Durham^  or  to  his  Chancellor  chere> 
greetings  ^c. 

Giorgi  the  Third,  bv  the  grace  of  God  of  Great  C«?'a»  to  the 
Briiain^  France,  and  Ireland,  King,    Defender  of  ;^"^;jj;;;;'" 
the  Faith,  k^c.    to  the  chamberlain  of  our  county 
paUtioc  of  Lancajier,  or  to  his  deputy  there,  greet-  ^  '"•'"o^n^lMai 
JOg,  Wc  command  you,  that  by  our  writ  under  the  s.  6d.  ^»mf 
k^  of  our  faid  county  palatine,    to  be  duly  made,  muft  b«filea« 
L  and 
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and  to  be  direded  to  the  fheriff  of  the  faid  coitnt^ 
palatine,  you  command  the  faid  (heriff,  that  he  take 
yohn  Knotty  late  of,  b^c.  yeoman,  and  Richard  Roi^ 
late  of  the  fame  place,  yeoman,  if  they  be  found 
in  his  bailiwick,  and  them  fafeiy  keep,  fo  that  you 
may  have  their  bodies  before  our  iuftices  at  ^ejl" 
minjiery  in  eight  days  of  Saint  liiiarj^  to  anfvrer 
Richard  Fenn^  in  a  plea,  wherefore  with  force  and 
arms  the  clofe  of  the  faid  Richard  Fenn  at  Lancojler 
they  broke,  and  other  wrongs  to  him  did,  to  the 
great  damage  of  the  faid  Richard  Fiwi^  and  againft 
our  peace;  <^  and  aif$  that  the  faid  ]6hn  mayan/iver 
*^  thi  faid  Richard,  according  to  the  cufiom  of  $ur 
••  court  of  Common  Bench^  in  a  certain  plea  $f  tref 
^*  pafs  on  the  cafe  upon  promifesj  to  the  damage  of  the 
<<  faid-Kxchzxi  Fenn  of  fifty  pounds\^*  and  have  there 
this  writ  Witnefs  Alexander  Lord  Lougbborotigb^ 
at  tVeftminfter^  the  28ch  day  of  N^vember^  in  the 
30th  year  of  our  reign. 

The  like  form  will  do  for  Che/leri  but  for  Dar- 
ham  fay,  fFe  command  you^  that  under  the  feai  #/ 
your  bifiopricky  to  be  duly  modi  and  directed  to  tba 
fieriff  of  the  county  of  Durham,  yon  caufe  the  feud 
Jbertff  to  be  commanded^  that  he  take  John  Knot^ 
hie  ofy .  &fc.  as  in  the  former. 

Co,  Pal,  of  Lamafiery  capias  for  Richard  Fenm 
againft  John  Knotty  late  of,  ikc.  trefp.  at  Lancqfier^ 
and  alfo  for  fifty  pounds  on  promife89  returnable 
in  eight  days  of  Saint  Hilary. 

Oath  for  25/.  T.  P.  Attorney. 

Take  it  to  the  filacer,  Mv.  Roberts^  to  figni  paj 
2  J.  2^.  feal  7^. 

If  the  defendant  lives  in  any  of  the  Cinque  porta^ 
^i^J^oflingSy  Romney,  Hyihe,  Dover^  or  Sandwich^ 
a  teflatum  is  not  neceflfary.  But  the.direAton  muft 
be«  To  the  conftable  of  our  cqftU  of  Dover,  «r  ta  bis 
deputy  there. 

George  the  Third,  by  the  grace  of  God  of  Graai 
Britaiuy  &c.  to  the  conftable  of  our  caftie  of  Dowr^ 
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or  to  bis  deputy  there,   greeting.    We- command  A  memorandum 

yog,  tbit  you  uktjobn  Dtnn^  hteof  Dover^  yeo-  ^  ",'7*^*^™"*^ 

man,  and  Richard Kptj  late  of  the  fame  place,  yeo-  ^^^  54,  ^^^p, 

mto,  if  they  (hall  be  found  in  your  bailiwick,  and 

tfaem  fafely  keep,    fo  that  you  have  their  bodies 

before  our  jufiices  at  fVeftminfttry  in  eight  days  of 

Stim  Hilary^  to  anfwer  Richard  Finn^  in  a  plea, 

wberefore  with  force  and  arms  the  clofe  of  the  faid 

Rkbtrdy  zaMaidftom^  they  broke,  and  other  wrongs 

to  him  did,  to  the  great  damage  of  the  faid  Richard^ 

aod  againft  our  peace ;   and  alfo  that  the  faid  John  Ae^um^ 

mof  OMjwer  the  faid  Richard,  according  to  the  cuftom 

^fmpr  court  of  Common  Btnch^   in  a  certain  plea  of 

treffafs  on  tho  cafe^  upon  promifes^  to  the  damage  of 

lir /nV  Richard  of  100  A   and  have  you  there  this 

writ.    Witaefs,  Alexander  Lord  Loughboroughy   at 

WefimnfitTy  the  28th  day  of  November ^  in  the  30(h 

year  of  our  reign. 

Cinque  Ports.     Capias  for  Richard  Fenn  againft  Pracipe, 
John  DeuUf    Itte  of  Dover^  yeoman,   trefpafs  at 
Mrndfiooiy  cafe  for  100/.  on  promifes,  returnable 
10  eight  days  of  St.  Hilary. 

Oath  for  50/.  7".  P.  Attorney. 

The  filacer  ligtis  this ;   pay  him  5^.  6  </.    7  ^.  feal. 

CITIES  and  TOWNS  having  a  Sheriff 
or  Sheriffs. 
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Mow  to  proceed  in  uSions  where  the  de-* 
fendant  is  not  to  be  held  to  bail. 

rommoo  capiM      I F  the  caufe  of  a£l!on  does  not  require  bail, 
to  be^pafonaiy  ^^  jf  ^^^  ^^^^  ^^  ^^^^^  ^^^  defendant  with  proccft 

only,  then  the  Stat.  12  Geo*  2.  c*  29.  cnads. 
That  in  all  cafes  where  the  caufe  of  aSlion  Jhall  n9t 
amount  to  ten  pcunds  or  upwards^  in  any  fuperior 
courts  the  defendant  Jhall  not  be  arrefledy  but  JhaU 
be  ferved  pcrfonally  with  a  copy  of  the  precefs.  And 
5  Gio.  2.  c.  27.  /.  4.  That  upon  every  copy 
of  fuch  procefs  to  be  ferved,  (hall  be  written  an 
Englijh  notice  to  fuch  defendant,  of  the  intent  and 
meaning  of  fuch  fervice,  to  the  efFefl  following : 
"  Notice.  A.  B.  ycfU  are  ferved  with  this  procefs j  to  the  intent 

that  you  may^   by  your  attorney^  appear  in  his  Ma^ 
'  jt/ly^  <^^u^^  of  Common  Pleas^  at  the  nturn  thereof^ 
being  the  .  day  of  in  order  to 

your  defence  in  this  a6lion.  And  for  which  notice 
no.  fee  (hall  be  d'eoDandtd. 
Thf  form  of*  George  the  Third,  by  the  grace  of  God  of  G^eat 
tocnmon  ^^9^*^' Britain.  France,  and  Inland,  King,  Defender  of  the 
•  Sheriffs  of  Faith,  &c.  to  the  *  flierifF  of  MiddUjex,  greeting  : 
LondOQ.  '^g  con>mand  you,   that  you  take  Peter  Roberts^ 

late  of  JVeflminjUry  in  your  county,  mercer,  and 
Richard  Roe^  of  the  fame  place,  yeoman,  if  they 
ihall  be  found  in  your  bailiwick,  and  them  Cafdy 
keep,  fo  that  you  may  have  their  bodies  before  our 
Thif  capiai  will  jufticcs  at  fVeftminJIery  in  eight  days  ofSaittt  Hilatj^ 
^?  >°  *^*y  '^"  to  'An(wQr  John  Denn^    in  a  pica,    wherefore   with 

&c.  being  oily    If^fjlmlfj/hr   they  broke,  and  other  wrongs  to  him 
to  compel  ihe    ^jj^     ^^  ^j^g  ^^^^  damage  of  the  faid  7crAi,   and 

party  W  appear,  .    «  ^  .  ^.  l       "^  u  •  • 

againlt  our  peace  ;    and  have  vou  there  this  writ. 

Wicnefs  yfiexdndfr  Lord  Lougjpborough^  at  IVfJlmm^ 

fhr^    the  28th  day  of  November^   in  the  3oih  }car 


of  our  reign. 


Mr. 
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Mr.  PitiT  RoheriSy  you  are  ferved  with  this  Notice. 
pTocds,  to  the  iDtent  that  you  may,  by  your  attor- 
ney, appear  f  in  his  Majcfty's  court  of  Common 
Pleas,  ac  the  return  thereof,  being  the  20th  day  of 
Jnnary  next,  in  order  to  your  defence  in  ihis 
idion.  I  ndorfe  the  attorney's  iy^;77f,  place  of  abode^ 
ond  the  day  find  $ut^  on  the  copy  and  writ. 

Middiefix  (fs.)  Capias  for  John  Denn   againft  Pr^etlpt. 
Peter  Roberts^   trcfpafs  at  IVeJiminftery    returnable 
ID  eight  days  of  Saint  Hilary. 

ad  January  1790.  J.  P.  Attorney. 

To  be  (igned  by  the^Air^;  pay  2s.2d.  fcal  7//. 
A  memorandum  or  warrant  muft  be  made  out  on  a 
7s,  bd,  ftamp,  to  be  filed  at  the  fame  time. 

In  the  filling  up  of  procefs  not  bailable,  there  are  Three  tljiagi 
three  things  to  be  obfcrved  :  ift.  In  the  notice^  the  ^J^'^^')***  *** 
very  d^y  of  the  return  muft  be  infitted^  alchough  it 
happens  generally  on  a  Sunday.  Barnes  293. 
J//^  V,  Nicho/lsj  294.  Green  V.  ff^atkins.  2d,  The 
notice  to  appear  mutt  be  directed  to  the  defendar,t  by 
the  fame  name  as  the  procefi^  being  particularly  fo 
expreflcd  in  the  aS  of  5  Geo,  2.  3d,  That  the 
zome  of  the  defendant  muft  be  inferted  as  thus  ! 
•*  Mr.  A.  B.  You  are  fervcd,"  fef*.  otherwife  the 
writ  may  be  quaibed  on  motion. 

28th  of  y//>r/7  1768.    E.  7\    This  covrtdeclaredy^^'^^  on  th% 
That  from  this  day  forward,  aM  mcfne  procefs  ferved  ^^1^^^^ 
upon  the  return  day  thereof  (hall  be  deemed  regu- 
lar, agreeable  to  the  pradice  of  the  court  of  King's 
Bench.  1  If^iifi  371. 

Ccwt  declared^  That  the  fervice  cf  procefs  by  a  Pcorefi  not  to  b« 
bailiff,  who  could  neither  write  nor  rtad^  was  not  Jf'^««*  *'y  •  p«* 
good;  and  the  (latute  intended  that  procefs  ihould  neUliec wtitc'oof 
not  be  ferved  by  illiterate  perfons,  becaufe  it  dire£ts  roa4. 
that  affidavit  (bould  be  made  of  the  fervice  of  a 
copy  of  the  procefs.     Delafield  v.  Jones.   Cooke's 
Rep.  2^. 

-f  .If  agaioft  bulband  tad  wife,  fay,  "  jfpptar  fir  yc»fi!/,  €nd 
^uib  joftf  ni/t, 

L  3  Procefs 
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It  maybe  (nvt^     Proccfs  may  be  ferved  in  a  peculiar  franchife  hj 
inifrinchiTe.    any  perfon,  for  the  ftatute  5  Geo.  2.  c.  27.  doe* 
not  make  fuch  fervice  void.   Halt  v»  Bilty.  CoM» 
Rip.  96. 
Co  fervice  need     The  Writ  Reed  not  be  (bewn  at  the  time  of 
notfliew  the  writ,  fervicc.  Panchand  V.  W§olUy.     Barnes  302. 
Kamemuftbeto      The  notice  to  appear  to  the  writ  rauft  coi^ain 
the  notice.        jjjg  name  of  the  defendant  on  whom  it  is  fcnred, 
Worgman  v.  Plank.     H.  Black.  Rep.  100.    i  ITilf. 
104. 
If  againft  baron     If  the  procefs  be  againft  baron  and  feme»  fervice 
ud  fen*.         j,n  ihc  hu(band  is  fufficient  for  both  ;   and  if  the 
hufband  does  not  appear  for  himfelf  and  wife,  plain- 
tiff may  enter  an  appearance  for  both.  Barnes  4i2. 
Collins  V.  Shapland  if  Ux.  406*  .  Buncombe  v.  Love 
andm/e. 
If  Joint,  both         If  the  adion  he  joints  againft  two  or  more  perfons, 
muft  be  ferted.  ^^^^  ^^^  ht  ferved  wiih  a  copy  of  the  proctjs. 
Irregularity  in         Irregularity  in  fervice  of  proceb  may  be  com- 
ferticc  to  be       plained  of  any  time   before  interlocutory   judg- 

coin  plained  of      '^       ^      ,    ^       ^  '  y.,  r>  r  rir  .if   ^  ii 

btforc  interio-    mcnt,  but  not  after.     Barnes  269.     WetherhaU  v. 
cutory judgment,  Hawes.     PraB.  Rfg.  355.     Jemmett  v.  Foyer. 
If  common  pro-      If  the  prcee/f  be  direSfed  into  a  county  palatine^  the 
cefi  go  into  a  pa-  defendant  is  to  be  (erved  with  a  copy  of  the  precefsj 
fmed.^**'*'*'*^"^   »«/   with   the  mandate   thereupon    from  the 

bifhop,   or  chancellor  to  the  iheriff.    Barnes  406. 

Byres  v.  Whitaker. 
If  compUint  j«       If  the  defendant  complains  of  an  irregularity  in 
madeofanyir.  ^j^g  proccfs.  Of  noticc  fubfcribed,  he  muft  annex 

reauiaricy  or  pro*    .       ^  •  •       /*•  i      •        i        •  f 

•ce(s  or  notice,    the  copy  to  his  afiidavit>  that  it  may  appear  to  the 

muft  annex  copy  cOUIt.  ' 

^'^^^AAe'in  ^  miftalce  in  proccfs  is  cured  by  defendant's 
^ro«f«b  cured  Catering  an  appearance,  but  not  if  plaintiff  enters 
by  appearance.    It   according  to  the  ftatute.      Wejlall  V.   Fintb. 

Barnes  406. 
Notice.  Notice  muft  be  given  on  fervice  of  procefs^  though 

the  writ  be  fpecial,  and  the  debt  above  ten  pounds. 

Cookers  Rep.   143,     Atwoid  v.  Meredith.     Procefs 

ferved  without  any  notice  to  appear  is  void.     Jhid. 

100.     Cock  V.  I'urner. 

Copy 

SI 
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Copj  of  procefs  being  tendered  to  defendant  at  Service, 
bts  houfe,  and  he  refufing  to  accept  ir^  held  leav. 
ing  It  there  was  good  fervice.     IFood  v.  Dod^^n. 
Baniis  278. 

N.  Bm  This  means  at  the  time. 

Hild^  that  a  copy  of  procefs  inclofed  in  a  letter 
delivered  to  the  defendant,  who  opened  fame  and 
took  out  the  copy,  was  good  fervice.  Bdfwill  v. 
Roherts.     Barnes  422. 

Procefs  delivered  without  the  filacer's «name  to 
it  held  good.  Rep.  ^  CaJ.  in  pr,  ip6.  Morley 
?.  J$lmfon. 

If  the  defendant  cannot  be  taken  on  the  firft  writ,  c«p»s  per  cob4 
or  ierved  with  a  copy  of  it,  and  you  do  not  pro-  ''o"*"^** 
pofe  to  wtlaw  binty  fue  out  a  capias  by  continuaneey 
and  in  that  cafe  you  need  not  put  the  words  in  the 
writ,  **  M$  hefore  um  have  commanded  you^*  for  the 
freecipi  left  with  the  filacer  has  the  words,  «*  capias 
fir  amUmussue^'*  which  (hews  there  has  been  a 
former  writ;  and  fo  the  fame  with  the  thirds  or 
any  other  number  of  writs:  pay  figning  Vbdm 
feal  7  d.  Put  on  ihtpracipe  the  day  the  firfl  writ 
iffned. 

Capiess  ad  refpondnsdum,  tefied  in  I'riniiy  Term^  Capiat  mlfling 
•nd  returnable  in  Hilary  Term  following,   mifling  J°*J^^  **• 
McbadstusSy    is  void;    and   plaintifF  is  liable  to 
trefpafs  and  falfe  imprifonment ;    for  he  cannot 
jufttfy' under  a  void  or  irregular  procefs.     2  ^ilf. 
341,    Parfons  v.  Lloyd,     There  19   a  difference 
h^een  writs  of  mefne  procefs  and  writs  of  execution  ; 
for  in  the  cafe  of  writs  of  mefne  procefs^   if  a  term 
be   omitted    between   the  tefie  and  returnj    the 
caufe  is  out  of  court ;   but  that  is  to  be  underftood 
JD  perfonal  adions:    In   the  cafe  of  a  writ  of 
uuniion  the  caufe  is  come  to  it's  end.    De  Grey 
Cb.  y.  vid*  I  Ld.  Raym.  775.     Shirley  v.  Wright. 
where  thefe  diftinfiions  are  well  taken.     2  Roll. 
Rep.  442.  vide  2  Black.  Rep.  846.,  S.  C. 

An  advantage  cannot  be  taken  of  the  irregularity 
of  procefs,  without  having  it  returned  and  before 
the  court.  Perrott  v.  Heele.    3  WiJf.  58. 

L  4  Special 


Special  Bail. 

DefinUionof  T^AIL,  Eallium  (from  the  French  bat  Her  y  which 
J"j  comes  from  the  Gr  eek  Bdi\UiVy  and  fignifies  to 
deliver  in>o  hands),  is  ufcd  iaour  common  law  for 
the  freeing  or  fetting  at  liberty  of  one  arretted  or 
iinprifoned  upon  any  adlion,  either  civil  or  crixnina], 
on  furety  taken  for  his  appearance,  at  a  day  and 
place  certain.  BraSi,  lib,  3.  traSi.  2«  c,%. 
Why  called  bail.  The  reafon  why  it  is  called  bail  is,  becaufe  by 
this  mean^  the  party  redrained  is  delivered  into  the 
hands  of  thofe  that  bind  themfelves  for  his  forth-* 
coming,  in  order  to  a  fafe  keeping  or  proteflion 
from  prifon;  and  the  end  of  bail  is,  to  fatisfy  the 
condemnation  and  cods,  or  render  the  defendant 
to  prifon. 
Ban  tnA  mvn-  ,  Bail  and  mainprise  are  often  ufed  promifeuoufly 
cnce*  **^* '^^^'^  *  in  our  law  books,  as  fignifying  one  and  the  fame 
thing,'  and  agr^e  in  this  notion,  that  they  fave  a 
man  from  imprifonment  in  the  common  gaol,  his 
friends  undertaking  for  him,  before  certain  perfons 
for  that  purpofe  authoiifed,  that  he  (hall  appear  ac 
a  certain  day,  and  anfwer  whatever  Ihall  be  ob« 
jefted  to  him  in  a  legal  way.  2  Hnw.  P.  C  r •  88. 
4  Infl,  1 80.  Tbe  chief  difference  is,  that  a  man's 
niainpermrs  are  barely  his  fureties,  and  cannot  im- 
prifon  him  themfelves  to  fecure  his  appearance,  as 
his  bail  may,  who  are  looked  upon  as  his  gaolers, 
to  whofe  cuftody  he  is  committed,  and  therefore 
may  take  him  upon  a  Sunday^  confine  him  till  the 
next  day,  and  then  render  him.  6  Mod,  231.  Lord 
Raymond  TOt.  \2  Mod,  275. 
N«  a^orney  tj  By  rulc  AlUb.  6  Geo.  2.  //  h  ordered  that 
kc  b^.].  ^ffgy.  jfjg  IqJI  ^Qy  cfihis  term^    no  attorney  of  this  or 

ony  other  courts  or  any  per f on  pra£itfing  as  juch^  Jball 
he  tail  in  any  fuit  or  a£fion  depending  in  this  court. 
It  has  been  held  that  under  this  rule  articled  clerks 
to  atcornies  cannot  juftify  as  bail.  Laing  v.  CurdaU. 
H.  Blacks.  R^p.  76.  : 

3  Not- 


Notwithftanding  this  rule,  it  has  been  held,  that  Amttorbeymay 
in  atterney^  though  he  cannot  be  allowed  to/tt/fi/y,  *» '^^i^  ^ '»<*«'• 
yet  be  is  fufficitnt  hail  to  furrender  without  juftifi- 
cation.  Jackfon  &  Trind€r.  2  Black.  Rip.  ii8p. 

By  rule  Hil.  7  Geo.  2*     It  is  ordered^  thai  no  Vo  fiB,ztx  tolw 
Jberiff^s  ^cer^  bailiffs  or  other  perfons  concerned  in  '»**'• 
the  execution  of  procefs^  Jhall  be  permitted  or  fuffered 
to  become  bail  in  any  action  or  fuit  depending  in  this 
court. 

It  has  been  determined,  that  a  fummoning  of-  A  ramnomos 
ficer  to  the  fhcxiff  of  Mddle/exy  for  warning  juries,  ®^^"'^^^'* 
tfc.  and  who  was  fecurity  to  the  fherifffor  his    **   ^*'  *• 
brother,  and  formerly  had  been  a  CheriiF's  officer 
for  ferving  writs  and  making  arreft,  is  within  the 
above  rule ;  for  the  rule  is  founded  upon  principles 
of  prudent  jealoufy^  and  therefore  the  court  would 
not  fet  a  precedent  for  evading  it.     BoUand  v« 
Prichardj  a  Black.  Rep.  799. 

Perfons  outlawed  after  judgment  cannot  be  bail. 

A  Frenchman  who  bad  refided  in  England  twelve  A  Freachmai» 
jears,  in  a  houfe  at  45/.  per  annum^  as  a  factor  for  P'^^^^d  to  ju£- 
Birmingbam  goods,  and  fworn  himfelf  worth  2000/.  '*  ^*  ' 

in  the  bank  of  Paris^  but  had  no  confiderable  pro- 
perty in  Englandy  was  admitted  to  juftify  as  bail  for 
180/1  the  defendant  being  himfelf  a  foreigner. 
Jndrew  Sluefnely  the  other  ball,  not  underftanding 
EngH/h^  Anfelmi  was  fworn  to  interpret,  and  upon 
examination  was  alfo  juftified.  Chrifiie  v.  FilleuU 
2  Black.  Rep.  1323. 

It  is  no  objection  to  bail,  that  he  lives  within  Bail  who  live  m 
the  verge  of  the  court,  without  other  fufpicious  j^„J"J*/^  ^^ 
circumftances,  fuch  as  being  in  debt,  protected,  {*fa  *^" 
But  it  being  fworn  (he  was  going  to  leave  her 
houfe  in  Spring  Gardens^  and  then  in  treaty  for 
another  out  of  the  verge  of  the  court,  (he  tSvas 
admitted.     The  other  bail  fworn  and  examined  by 
an   interpreter.     Glead  v.  Mackay.     2  Black.  Rep. 
956. 
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Within  what  time  to  put  tn  bail  in 
London  and  Middlefex. 


Two  pirfons  at  leafl  muft  become  bail   for  the 
defendant,  and  in  this  court,  the  defendant  himfelf 
may  become  bound  with  them.    Barms  6o. 
Kewnilcforthe      By  rule  Trin.  Term  30  Geo.  3.     It  is  ordend^ 
d^^S^reCn  ^^^^  "^  bail-bond  taken  in  London  or  MiddUfex  on 
to  the  profecu-  procefs  returnable  t\it  firji  return  oi  any  term,  {hall 
ti«n  oa  btJU      be  put  in  fuit  until  after  the  fifth  day  in  full  term  ; 
*•  and  that  no  bail-bond  taken  in  any  other  city  or 

nounty  by  virtue  of  fuch  procefs  (hall  be  put  in  fuit 
until  after  the  ninth  day  in  full  term  ;  And  that  no 
bail-bond  taken  in  London  or  Middlefex^  on  proceA 
Tfcif  rule  it  ex-  returnable  on  the  fecond  or  any  other  fuhfequtnt  r*- 

w-boM»  ^j^^  g^j  oi  four  days  exclufive  of  the  day  on  which 
fuch  procefs  (hall  be  exprefled  to  be  returnable  \ 
and  that  no  bail-bond  taken  in  any  other  city  or 
county^  by  virtue  of  fuch  laft  procefs,  (hall  be  put  in 
fuit  until  after  Aie  end  of  eight  dajs^  exclufive  of  the 
day  on  which  fuch  laft  procefs  (hall  be  exprefled  to 
be  returnable,  on  pain  of  having  all  proceedings 
fet  afide  with  cofts. 

If  the  laft  of  the  four  days  happen  on  a  Sunday^ 
bail  may  be  put  in  the  next  day^  and  will  be  regu- 
lar. .        /  . 

How  to  put  in  hail  in  town  on  a  capias.  Go  to 
the  filacer  of  the  county  where  the  writ  liTued,  with 
an  ahfhraSt  of  the  writy  the  names  and  additions 
of  the  haiiy  who  will  enter  them  in  his  book  kept 
for  that  purpofe ;  deliver  him  at  the  fame  time  a 
memorandum  or  warrant  to  defend  on  a  2x.  6d. 
ftamp,  as  direSed  by  Stat.  25  Geo.  3.  c.  80.  s 
and  he  or  his  clerk  will  attend  at  the  judge's 
chambers  withthe  bail,  and  take  the  recognizance  ^ 

pay 
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pay  him  in  term  time  12  j«  in  vacation  ig's. ;  if 
taken  at  the  judge's  houfe,  pay  31.  ^d,  more:  but 
if  the  Elacer  cannot  attend,  the  recognizance  may 
betaken  in  his  abfence  on  a  double  iid.  ftampt 
parchment,  called  a  bail^piece^  before  3,  judo e^  upon 
bringing  a  true  abftrad  of  the  writ.  ,Ru/e  HiU 
8  Cj/t.  2.  the  form  of  which  will  be  as  follows : 


ns 


In  the  CocBmoB  Pleas. 
Hilary  Term,   in  the  thirtieth  year  of  the  reign  of  King 
Gecrie  the  Thir<*. 
L««^«  (fe.)  Capiat  'gainft  Hicba^dFiUMt  late  of  Lou  Jon  f  yeoman, 

7n  A»»«tr«»«  }  aTihe  f«it  of  yflA»Z)*if»,  for  loo/.  upon  pro* 
i'^g  7\^  >  mifes,  returnable  in  eight  days  of  Saint  Hilary, 
tor  defendant.    J    Affidatit  for  50/. 

Bail  are,  Richard  Knox,  of  Fleet-fit tet,  London f  jeweller^ 
and 
Taken  and   ac-  7  Jcbn  Mann,  of  Gutter  Lane,  Cheapjide,  London, 

Iknowledgedy&f.  5      fiiverfmith. 
The  defendant  bound  in  looA 
Each  of  the  Bail  in  50/. 


Bail-ptece» 


If  the  defendant  be  not  prefent,  and  does  not  if  the  defen<'ant 
enter  into  the   recognizance,    then   the  bail   are  i*  '^o'  prefeoc, 
always  bound  in  double  the  fum  fworn  to.     If  the 
defendant  be  prefent,  he  is  bound  in  double  the  fum 
fworn  to  i  and  each  of  the  bail  in  the  fum  Jwarn> 
U. 

*  The  attorney  at  the  time  of  puting  in  bail  mud  Memorandum  to 
depofit  a  memorandum  or  minute  of  his  warrant  ^  ^^* 
to  defend,  (lamped  with  a  2x«  bd.  ftamp,  with  the 
filacer  :    the  form  will  be  as  follows  i 

In  the  Court  of  Common  Pleas. 

Mlddlefex^  to  wit.     J.  £>.  •  is  retained  to  defend  Warrant  to  de. 
by  Richard  Penn^  as  his  attorney,  at  the  fuit  of  ^^^* 
*j9hn  Denn* 

J.  2),  defendant's   at- 
torney (if  by  an  a- 
gent,  add)  by  Af.  his      > 
agent. 


Entered  or  filed  of  record 
the  day  of 

in  the  30th  year  of  If  ing 
George  the  Third. 


\ 


In  this  cafe  you  dedud  from  the  fees  fo  the 
filacer  the  ft^mp  for  the  bail  piece,  2  s. 

If 
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If  the  bail  be  put  in  in  due  time,  there  is  n9 
neceffity  for  notice  to  be  given  to  the  plaintifPs 
attorney,   but  mbftly  it  is  done  and  allowed  for« 

In  the  Con[)mon  Pleas. 

J^hn  Dentin  PlaintifF, 
Between  and 

Richard  Fenny  Defendant, 

Veticcof  ball.  Take  notice,  that  fpecial  ball  was  this  d.iy  put 
in  wtih  the  filacer  for  the  defendant  in  this  caufe^ 
before  the  Honourable  Mr.  JulHce  GouiJy  at  his 
chambers  in  SirjeanCs  Jnn,  Ch^/ncery  Lane^  London^ 
and  the  names  are  Richard  Knox,  of  P/eet-yheff, 
London^  jeweller  ;  and  John  Mann^  of  Gutter  Lane^ 
Cheaffide^  London^  jeweller  i  dated  the  a7th  day  of 
"January  179O,  Y^urs,  ^r. 

To  Mr.  G.  H,  attorney         7.  K.  attorney  for  the 
for  plaintiff,       .  defendant. 


Excepting  to  Bail. 

If  the  plaintiflF  is  not  fatiafied  of  the  fufficiency 
of  the  bail,  he  may  except  againft  them,  and  oblige 
them  thereby  to  appear  in  open  court  (if  it  be  a 
town  caufe)  to  juiUfy  their  fufBciency,  which  is 
done  by  their  fwtaring  themfelvcs  to  be  houfe- 
keepers  and  refpedivejy  worth,  if  the  defendant  be 
bound  with  them,  the  fum  fworn  to ;  if  he  be  not 
bound,  then  doul/le  the  fum  /worn  tOy  after  all  their 
debts  are  paid. 

By  rule  M.  6  Geo,  2.    It  is  ordered  by  the  Lord 

Chief  Judice,    and  the  reft  of  the  juflices  of  this 

cou'-t,    that  from  and   after  the   laft  day  of  this 

prefent  term,  in  all  cafes  wherein  bail  bonds  fhall 

be  taken,    a^id  the  fume  bail  is  put  in  abovcy   the 

plaintiff"  may  esicept  againji  fuch  bail, 

Mayetfcpttrt  Curia,     We    have    determined    over   and   over 

#»fpe  perfon*  ««  again  that  the  plaintiff  may  except  to  the  bail, 

tbrieaff.*  *°     though  they  arc   the   fame  perfons   that   became 

bound 
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boiind  to  the(heri(F*,  and  that  defendant  canHot 
move  to  ftay  proccedirgs  on  ihc  bond,  before  he 
has  put  in  and  juditieJ  bail  in  the  original  adiion. 
Bouiblon  V.  Chaffej,  it  aL  2  IVilJ,  6.  Barnn  63. 
Ormond  v.  Griffith, 

If  the  plaintiff  be  dlflatisfied  with  the  bail  above,  ExccpttoA  co  bt 
be  may  except  againlt  them  at  any  time  w/;A/«  "  **^ '**3'** 
twenty  tifrfs  af(er  notice  given  of  putting  in  the  fame. 
R.  ^fV,i5f  M. 

Court  declared  it  to  be  a  (landing  rule^in  prafiice.  Exception  muft 
that  in  all  cafes  of  exception  to  batl,  fuch  exception  ^  ^Min  fii*. 
Ihouid  be  made,   eithtr  in  the  fi'acir*s  boo^^   or  en  ^^^  baiJuliecc^ 
ihi  hail-piice.     Bujby  V.  IValktr.     Ccokis  Rep.  55. 
Satchells.  Lowes.     Barna  88. 

The  court  held  that  an  exception  in  wrirtng  on  Andnrtueoooft 
the  bail-piece,  and  notice  thereof  to  defendant's  ^*"*"* 
attorney,   are  both  neceflary.     Gofixjell  v.   Huni. 
Barnes  lOI, 

BaiJ  was  put  in  before  the  return  of  the  writ  and  Bail  p«t  to  itfirt 
before  arrcft;  notice  was  given:  Plaintiff's  at- ^JJ^^J^'f;*'*'^ 
torney  arretted  defendant,  and  he  being  in  cuftody,  „©  exterti?o*ia 
moved  for  a  fuperjtdeas  \  and  it  appearing  that  time  hei4  g«oi« 
pl^iintiff  had  not  excepted  againft  the  bail  within 
tweorydays  after  notice,  rule  abfoluie.  Huggins 
▼.  Bambridge.     Barnes  iJl. 

**  Dtnn  againft  Fenn,     I  have  excepted  againft  Notice. 
**  the  bail  put  in  f<tr  the  defendant   in  this  caufe^ 
♦*  Yours,  fcfr.  J.  D.  attorney  for  the  plaintiff.** 

If  the  exception  is  made  in  term^  and  in  time^  WhcD  to juftif/« 
wherein  notice  may  be  given  to  juftify,  the  bail  mud 
jufiify  themfelves  in  court  (or  by  confent  of  the 
plaintiff's  attorney  before  a  judge),  within  four 
days  after  fuch  exception  talcen.  Gregory  v.  Girr- 
dw.  Barnes  74.  R.  Ttin.  3  fc^  4  Geo.  2.  But 
if  the  exception  be  deliv4r/d  fo  late  in  the  term  that 
there  arc  not  four  days  left;  or  in  the  vacation^  then 
the  notice  to  jufiify  will  be  for  the  fi'^Ji  day  of  the 
mxt  term  ;  and  notice  muU  be  given  of  fuch  jufti« 
fication  two  days y  exclufive  of  the  day  it  is  given, 

Barnes 
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Barms  88.    Elton  v.  Manwaring.    As  for  inftance^ 

bail  is  put  in  on  Wedmfday^   exception  taiccn  on 

Thurfday^  the  notice  muft  be  given  on  Saturday  to 

jufti^y  on  Tuejday\   and  Friday  is  good  notice  for 

Monday^  but  Saturday  for  Monday  is  not,    Sunday 

being  no  day  in  law ;  Saturday  for  Tuefday  is  good* 

Grggory  v.  Reeves.     Barn*  303. 

Xiceptioo  rego-      Exception  entered  in  filacer's  book,  of  which 

lariy  entetcd,     defendant's  attorney  had  verbal  notice,   afterwards 

]°^.r«ft"riffg>ve  notice  to  juftify,  he  attempted  to  juftify,  but 

n  not  lubte,  for  chc  bail  Were  rejeded.    Rule  to  briag  in  the  bodjr 

notice  ought  to  expired,  and  no  bail  being  juftified,  an  attachmenc 

)1JT"'      was  granted.     Motion  to  fct  it  afide.  Car.  Where 

there  are  two  parties,  and  one  takes  a  Itep  previous 

to  which  the  other  ought  to  have  taken  a  ftep,  the 

former  waives  the  obligation  which  the  latter  was 

under,  as  between  themfclves,  but  not  as  relating 

to  a  third  perfon.     Here  the  waiver  by  the  defend* 

ant  if  one,  was  not  a  waiver  by  the  IberifF.     Rule 

abfolute.  *  Cobn  v.  Davis.    H.  Black.  Rep.  8o. 

Bail  to  be  per.       By  the  rule  Trin.  3  (^  ^Geo.  2.    It  is  ordered, 

X^ihl^t!^    that  from  and  after  the  laft  day  of  this  term,  if 

ceptloo.  fpecial  bail  put  in  by  the  defendant  be  excepted 

to,  the  defendant  (hail  perfeS  his  bail  within  four 

days  after  exception  taken ;   in  default  whereof  the 

plaintiff  (hall  be  at  liberty  to  proceed  on  the  bail 

bond. 

I  Notice  to  juftify  three  bail  is  irregular*     You 

may  as  well  give  notice  of  ihreefcore,  and  fend  the 

plaintiff  to  inquire  after  them  all  over  Londm. 

Bail  difallowed.    Allen  v.  Keyt.    2  Black.  Rep,  1122. 

If  eireption  be       if  exception  be  taken  to  the  bail  in  vacation,  it 

in  v»cati(«,  how  hag  been  held,   that  notice  to  juftify  need  not  be 

gWcn!  "  *        given  within  the  four  days  after  fuch  exception^  but 

at  any  time  in  the  vacation,   fo  that  there  be  /tos 

days  notice  before  the  firft  day  of  the  next  term. 

Brown  affee  v.  Gardner  and  others.  Vide  Barnes  loi. 

Fowlis  v.  Gravinor^  fame  point. 

If 
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If  the  fame  bail  put  in  are  to  juflify,  then  the 
notice  of  juiiification  will  be  thus  ; 

lo  Che  Common  Pleas, 

DiHji  V.  fenn, 

,  Take  notice,  that  the  bail  already  put  in  for  Notice  ofjoiiKy. 
the  abote  defendant  in  this  caufe,  andofwbem  you  «»«tl»«f«me <»••«. 
havi  badrntUty  wiV,  on  Saturday  the  30th  of  this  If  no  notice  al. 
inftanc  Jonuaryy  juftify  themfclves  in  open  court,  'c'^y  8»^«n»  *^ 
as  good  and  fufficient  bail  for  the  defendant.  idJitZTof  u» 
Dated  this  28th  day  of  January  1790.    Yours,  bul. 

Mr.  7.  K.  Attorney  J.  B.  Attorney  for  the 

for  Plaintiff.  Defendant. 

The  evening  preceding  the  day  of  jufiification,  How  to  yO^ 
an  affidavit  on  the  above  notice  is  to  be  made  on  a  »»«»«• 
treble  fixpenny  Aamp  paper  \  which  is  to  be  fworn 
before  a  judge ;   pay  for  the  oath  2 1.\   then  fpeak 
to  the  filacer,   to  attend  with  the  bail-piece,  or 
book  in  which  the  names  of  the  bail  are  entered, 
at  IVtftmtnftir  \   pay  him  for  fame  51,  4^.  give 
your  affidavit  to  a  ferjeant,  with  inftruSions  there- 
on iodorfed,   **  3>  movt  to  juftify  the  within' ball f'*  The  affiHtTit  ^ 
and  a  fee  of  10  f.  bd.:  have  your  bail  ready  at  """y  **Y7*^* 
tbe  fitting  of  the  court,   who  will  be  called  for ; '-^^  J  notice," 
and  when  fworn,  pay  the  fees  of  the  court  to 
one  of  thecrierSy  viz.  31.  6  <^.     This  being  done^ 
in  the  evening  go  to  the  Secondaries  Office,  No.  i. 
Kind's  Bmcb  H^alks^  in  the  Ttmple^  and  get  the  ruU 
for  the  allowance  of  bail  drawn  up ;   pay  41.  6  d.i 
ferve  the  plaintiff's  attorney  with  a  copy ;  and  it  is 
a  mle  in  this  court,  in  all  cafes>  tojhtw  the  original 
rule  at  tbi/ami  titm. 

In  the  Common  Pleas. 

JobnDinn,  Plaintiff, 
Between  and 

Richard  Fenny  Defendant. 
?•  G.  clerk  to  £.  H.  of,  fa^^.  attorney  for  the  Affidavit  of  the 

j^r__  J-M4.  fcrvice  cf  notice 

defendant  ^j,flifi„tio«. 
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defendant  in  this  caufe,  maketh  oath  and  faifli^ 
That  he  did,  on  the  28ch  day  of  January  inftanii 
pcrfonally  ferve  ^.  K*  the  plaintiff's  attorney,  with 
a  true  copy  of  the  notice  hereto  annexed. 

]f  you  ferve  the  fervant  of  plaintiff's  attorney  or 

clerk,  f*ay,  **  Scmd  Mr.  J.  K.  tbi  plaintiff' $  atior* 

•'  »fy  in  this  caufe^    with  a  tru$  copy,  of  thg  n$iict 

*'  hereto  annexed y  by  dtUviring  the  Jame  to  the  clerk^ 

•*  or  fervant  of  the  faid  J.  K.  at  bis  houfe  in  Set* 

♦*  jeant's  Inn,  in  Flcct-ftrcet,   London." 

Ctoftof  jafttfy  at      fiail  cannot  juftify  at  a  judge's  chambers  in 

cbAinbers.         vacation,   unlefs  by  confent,  although  the  attorney 

for    the   plaintiff   attended    and    examined    them. 

Havjkins  v.  Plomer^   e^nd  another.     2  Black.  Rep* 

J 064.     Barnes  lOl, 

Hpw  to  joflify       To  fave  ex  pence  of  fe»jeant  and  court  fee?,  the 

atcbiiaberi.      attorney  for  the  plaintiff  frequently  accepts  of  the 

bail  being  juftiHed  before  a  judge  ; ,  in  thiii  cafe  the 

plaintiff's  attorney  attends  in  perfonj  or  gives  a  note 

in  writing  to  the  filacer  of  fucb  his  confent ;    then  go 

with  the  filacer  to  the  judge's  chambers,    and  the 

bail,  who  will  juftify  before  the  judge.     Pay  the 

plfiimifi*'8  attorney  lox.  0^.  filacer  ^s*  4^ 

Of  adding  Bail. 

tf  the  fame  bail  that  are  put  in^  are  not  tojuftifii 
and  you  mean  to  add  ^n^  juftify  frejh  baU\\^ 
that  cafe,  before  the  notice  to  juflify  fuch  bail  is 
given,  you  muft  add  the  bail  to  that  already  put  in^ 
before  the  tmie  that  notice  for  the  juftification  of  fuch 
new  bail  is  delivered^  as  will  aLpear  by  the  follow^ 
Additional  oail  ing  rule  of  Mich.  Titm^  18  Geo.  3.  It  is  ordered 
muft  be  put  in    \^^  jjjc  court,  that  from  and  after  the  laft  day  of  this 

be  foie  notice  of      ^   r     ^  ^  ,  l^h.  ^  e  \ 

juftification  can  prcfcnt  term,  no  perfons  who  ihall  become  fpcciai 
besivea.  bail  for  any  defendant  or  defendants  in  any  a£kion 

or  fuit  depending  in  this  court,  (hall  be  permitted 
to  juftify  themfeives  in  open  court  as  good  and 
fufiicient  bail  for  any  fuch  defendant  or  defendants, 
ualefs  fuch  perfons  did  aSlually  btconu  bail  for  fuch 

defendant 
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iifetuLmi  or  iefenJatis^  .before  the  timi  that  notice  far 
Ai  jkfitficatson  of  fuch  bail  was  delivored  to  the 
plaintiff* s  attorney  or  agent. 

The  additional  bail  were  going  to  juftify,  when  Btilmnftiausr- 
it  w«  objeaed  by  Band,  Serjeant,  that  it  appeared  Ij^f^^^-, 
from  the  notice  of  juttincation,  that  they  bad  not  of  juftificationit 
afiually  become  bail,  before  that  notice  was  given,  s'tveo. 
according  to  the  above  rule.     This  was  holden  to 
be  a  fufficient  objection,  and  the  bail  were  rejeded,         | 
Collier  V.  Go^ey.     H.  Black,  Rep.  291. 

If  after  exception  to  the  bail  put  in,  the  defend-  Aadidonat  bail 
ant  wilhcs  to  add  further  bail,  the  additional  bail  Jioaghnofw, 
nuftl^  added,  and  alfo  juftify  themfelves  in  court,  ceptedto. 
vnibin  the  four  days  after  fuch  ekceptiony    without 
waiting  for  a  tuw  notice ;    for  the  court  do  not 
oblige  the  plaintifiF  to  make  exception^to  fuch  new 
bail;  and  in  default  of  juftifying,  be  may  proceed 
00  the  bail-bond. 

By  this  role,  it  doth  not  firike  me  that  there  is  Cooftruaioa4 
any  neccffity  for  giving  notice  of  the  adding  fuch 
bail  feparatelyy  but  a  notice  ttiat  they  are  added 
to  the  bail  already  put  in,  and  chat  they  will  on 
fuch  a  day  j^ify  (two  days  notice  exclufive)^ 
will  do* 

In  the  Common  Pleas. 

JobnDenny  Plaintiff; 
Between  and 

Richard  Fenn^  Defendant. 

Take  notice,  that  Aaron  Mofes^  of  Duk/s  Place,  Kotkeof  addtiif 
London f  merchant,  and  George  Du/te,  of  ifcr/^«.  J°^i^^^y^°8 
Jireet,  near  Hoiborn,  in  the  county  of  Middlefex^ 
broker,  did  this  evening  add  themfelves  Co  the  bail 
already  put  in  for  the  defendant  in  this  caufe,  before 
the  honourable  Mr.  Juftice  Gould^  at  his  chambers 
xn  Serjeant* s  Inn,  Chancery- lane,  London  \  and  that 
they  the  faid  Aaron  Mofes  and  George  Duke  will,  on 
Saturday  next,  juftify  themfelves  in  open  court  as 
M  good 
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gooi  bail  for  the  Taid  defendaim    Dated  this  iMt 
day  of  Janumy  1790. 

Your's,  fefr. 

To  Mr,  G.  H.  Attorney         J.  K.  Attorney  for 
for  the  Plaintiff.  the  Defendant. 

If  you  aJJ  but  cm  to  the  bail  already  put  in,  and 

he  with  $ni  of  the  ether  jtijlrfifs^  theo^  your  noitc6 

will  be  as  follows,  nfttr  fucb  4nt  baf  tun  iMid 

end  put  in  hef$fi  ibi  judge^  aeardhig  U  tbi  nn^ 

ruli. 

Katirenf  idaini     Take  notice,  that  E.  F.  of  (fe.  was  laft  night 

and  joAifyiBg    ;i(}(]ed  to  the  bail  already  put  in  far  the  defendant  ih 

•■•  ^"'      •    this  caufc,  with  the  filacer,  before  the  bonourabte  - 

Mr.  Ju&lctGeuld^  "at  his  chambers  in  Sifyfanft^ 

Inn^  Chantery-lani^  LondePi;  and  that  be,  together 

with  Jwbn  Jamet^  one  x>f  the  bail  already  put  m  for 

the  faid  defendant,  ajid  of  whom  you  have  i^ead^ 

had  notice,  will,  on  Saturday  next,  juftify  tfaem* 

ielves  in  open  court  as  good  and  fuffictent  bail  fdt 

the  fiiid  defendant.    Dated,  i^c. 

Take  the  added  bail  to  the  judge's  chamber^ 
with  the 'filacer ;  pay  him  for  adding  7  x.  44/%  ani 
then  you  proceed  to  juftify  as  before. 

C^s  re^iSltng  BaiL 

OMbailcflceai-     Two  ptrfot)8  it  leftft  nnuft  become  bail*  for  the 

^  *^  «  ^"^*     defendants  s  the  putting  in  one  bail  only  is  eficemed 

?^«S.  ^  ^  ^  "^  *>*>'•  n<>^  «^^"  fufficient  to  ground  a  furrcnder 

upon,  though  it  be  done  imihediately ;  "and  tile 

plaintiff  in  fuch  ca(e  may  proceed  on  the  baiKbooH 

notwithftandingthefurrendcr.  Barms  60^  Siiwafd 

V.  Bfjbfip. 

Ball  wbo  4p  not     If  bail  except^  to  does  not  juftify,  he  IhouTd  gdt 

If  ^7«oM  "^  his  name  ftruck  out  of  the  baif-piece,  otherwife  he 

ijD^  exon  -     .^  ^^^  exonerated,     i  S/ack.  RHf.  462. 

BaU  exctptod  to     When  bail  is  excepted  againft  and  cannot  juftify 

and  not  jsftify-  thcmfelves^  they  are  cohfidered  as  no  bail,  and^ 

' •-»♦  therefore 


I 
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l)ketcfoi«  cannot  render  tke  defendant  to  prifon ;  buf 
other  frefli  bail  may  be  put  in,  and  before  any  ex- 
ception ta^en  to  tbem,  they  may  render  him  to 
priToo  in  difcharM  of  tbemfelves,  Pirtotam  curian^. 

After  many  nugatory  nqtices  of  jufti^cation,  tbe  Bail  need  not 
defendant's  bail  appeared  in  court  to  juflify.  One  {^'[J^JlJL^ 
vaa  a^lowed^  and  time  given  to  enquire  after 
th(^  olber.  .  On  the  fame  night  the  fainq  bail,  one 
not  being  juftifiedt  furrendered  the  defendant  i|i 
difcharp.  Grpfi  moved  for  an  attachment  againft 
the  (heriff,  for  not  bringing  in  the  bpdy.  t^olkif 
fliewed  foe  caufe  .  the  furrendef ;  to  do  which 
the  bai}  need  not  juftify :  and  of  that  opinion  was 
the  court,  and  difcharged  the  rule^  upon  CrofsUy^ 
the  attornies  confeoting  to  pay  the  cods  of  the 
frifolpus  notices  tq  jutfify.  Jmtcb^l  v.  Mmrris* 
X^ladLRt^  1179, 

Up9n  the  14th  of  Nevtmiir  1783*  bail  above  Tw^perlbn^ii^c 
W^  pqt  in,  and  excepted  to ;  upon  the  day  of  jufti-  j;:;*^^;,^, 
t^tioB,  the  bail  brought  the  defendant  into  court,  for  the  porpofe 
?Wl  FV^  that  they  might  be  at  lijberty  to  furren-  o^  rendering 
^  defendant  without  ju^ifying.    Court  held,  that 
the  bail  might  do  this,  and  allowed  the  furrender  ; 
and  Mr.  Juftice  Gculd  faid,  that  two  perfons,  not 
Wdj^  a  groat,  might  put  in  bail  for  the  purpofe  of 
finfc^deriog :  Mr.  prothonotary  Duflw  mentioned 
^fo  cafes  wherein  the  |i)ove  praSice  was  eftabii(hed 
ju|  Ihi^  eo^rt,  taV*  Jockfin  v,  Morris^  acid  Richard^ 
M  agfunft  fame.    Af.  T*  1783.    ff^ardU  one,  (st(. 

Ihit  in  twoqiMfes  wherein  the  QierifFwas  rpled  But  un  ibnepi 
Ik  utb  of'N^m^r.t^  bring  in  the  body  of  the  ^^:^,:Z.^ 
Wend^iip,  It  appeared,  that  upon  the  14th  bail  the  defendtnt. 
put  jyftMied  and  allowed  in  court:  on  the  19th  of 
Hmf^tifff  ^e  court  was  moved  to  fet  the  allowance 
1(4^  ^  hail  hdtkg/urr^ptUi^fiy  put  in  aadjuftifiedi 
Jifiicb  Tu^,  on  the  ^7th  of  Nev^mhr,  was  made 
J!|k^9te.     In  the  mean  timet  pn  the  aift  of  fame 
■mdi,  the  bail  furrendered  the  defendant*    The 
M  2  court 
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court  held,  that  as  the  bail  was  put  in  [urreplitlotififj 
they  were  as  no  bail,  and  therefore  could  not  fur- 
render;   and  n)ade  abfolute  the  rule  for  an  attach- 
ment, Jackfon  V.  Morris,  2  Black.  Rep,  II 79. 
Sheriff  moftiof-      The  iherifF  was  ruled  to  bring  in  the  body.     He 

to^ir^'iB  the    P^' '"  'P^^***  '**''»  '^"^  ^*^  "^^  i"*'*)^  •   °"  which 

body,  though     ^^  attachment  was  granted.     Motion  to  difchargc 

Bot  eicepied  to.  the  rolc,   becaufe  no  exception  had  been  entered, 

and  therefore  no  occafion  to  juftify.     But  on  caufe 

being  ihewn,  the  officers  certified  that  the  pradice 

was,  «*  for  the  Jhtriff  to  jyftifi  his  haily  though  fia 

exception  was  taken^  elfi  it  was  no  hail**    Rule  dif- 

charged.     Poole  y.  Feati.     7.  Blackf.  Rep.  1206. 

V  "*'*  !^^""*      Settled  by  the  judges,  on  a  conference  with  the 

ioTMb«fore\.il  fccondarics  rn  the  treafury,  12th  May  1784,  "  that 

put  in.  they      **  whcn  z  TuU  to  bring  in  the  body  has  been  ferved^ 

muft  juftify      «  ^^/z  ^^yft  „Qf  Qjjly  be  ptit  in^  but  juftified^  though 

before  tender.    „  ^^^  defendant  fliould  be  immediately  rendered." 

Cannot  gite  The  defendant  had  changed  his  attorney  without 

notice  by  ■  new  jg^yg  ^f  j^^  court,  as  required  by  rule  M.  1654. 

Attorney  to  -  ,  '       .       ^  -    .    «•/  •         ^      l-        ^ 

juftify,  onlefi  he/.  13'   «"<»  g^vc  noticc  of  juftifymg  by  hi8  new 

it  changed.       attorney  \  held  irregular,  and  that  plaintiff  is  not 

bound  to  accept  fuch  notice.     Koyt  v,  De  Matt9$m 

2  Black.  Rep.  1323. 

Bail  cannot  be  •     One  who  IS  bail  cannot  be  a  wttnefs  in  the  caufe 

lefrnLtT       fo""  *»J*  principal;    therefore,  if  defendant  Ihould 

have  occafion  to  examine  one  of  his  bail  as  a  wit- 

nefs,   he  muft  make  an  affidavit  that  fuch  bail  is  n 

material  v^itnefs  for  him  in  thecaufe,  and  thereupon 

move  the  court,  that  fuch  bail  may  be  ftrucic  out  of 

the  bait-piece,  on  adding  and  juftifying  another  in 

nor  for  tVc        his  ftead.     Barnes  69.    Toung  v,  ^ood.     And  as 

piaint.ff.  1,2^;]  3^^  ]j^i^)^  iQ  ^^^3^   ^^^^^  cannot  be  faid  to  be 

evidence  for  the  plaintiff;  but  if  he  means  to  make 
them  as  fuch,  he  may  in  the  firft  itiftance  objeA 
to  their  being  on  the  bail-piece  ;  or  in  the  next* 
may  exonerate  them  at  his  own  expence  ;  for  I 
prefume  they  may  objefl  to  being  fworn,  as  being 
liable  to  the  debt  and  cofts,  and  therefore  intercfted 
in  the  ev6nt  of  the  fuit. 

0/ 


\ 
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Cf  putting  in  Bail  in  the  Country^  and 
tranfinitting  it. 

By  the  4  fff  5  »^.  Car  M.  c.  ^    The  chief  juf-  Chtefjofthe  Ae. 
ticc,  Vc.  of  the  different  courts,  and  chief  baron,  ^*/f^^*^^^^^^ 
may,  by  commiffion,  empower  perfons  other  than  attoJnis  a*?^ 
umm$H  attomies  and  Jolicitors^   in  all  and  every  the  foJicitor^  com- 
ufual  (hires  and    counties,    to  take  and    receive  Sk^*J,"'jJ'j*'*j,j, 
rccogoizaoce  of  bail,  as  any  perfons  (hall  be  will-  country, 
ing  to  acknowledge  in  any  fuit  depending  in  the 
bid  courts,  in  fuch  manner  and  form,  and  by  fuch 
recognizance  or  bail-piece,  as  the  juftices  and  ba- 
rons have  ufed  to  take  the  fame,  which  (ball  be 
tranfmitted  to  the  court  where  fuch  adion  (hall 
be  depending,  who,  upon  affidavit  made  of  the  due 
taking  thereof  by  fome  credible  perfon,  at  the  taking 
tbereoif,  fuch  juftice  or  baron  (hall  receive  the  fame. 

&s^.  2.    Power  is  given  to  the  jufiices  and  Power  given  t« 
barons  to  make  rules  for  juftifying  fuch  bail,  by  i"^^"«»  *«• '• 
affidavit  duly  taken  before  the  faid  commiffioners,  juftifying Ibj  ^' 
who  are  hereby  empowered  and  required  to  take  affidavit, 
the  fame,  and  aKb  to  examine  the  fureties  upon 
oath,  touching  the  value  of  their  refpefiive  eftates. 
The  third  claufe  empowers  juftices  of  affize,  in 
their  circuit,  (o  take  fuch  bail  in  a  fimiUr  manner* 
The  fourth  and  laft  fedion,  makes  it  felony  for 
ooe  to  be  bail  in  another's  name. 

The  defendant  is  to  put  in  bail  on  a  writ  of  How  loog  de. 
iofiasj  returnable  the  tfr/?  return  of  the  term,  within  ^^^^^^^'^^}^ 

.  .     /  ■' ^         f  "^  Tk       't     X  .    put  in  bail  in* 

<ffof  days  mxt  after  the  rtturn.     dm%  if  thp  ^rit  is  country  caafe. 

rifMrwahU  on  any  other  return^  then  within  eighf 
days  next  after  the  return  of  fuch  writ;  the  appear- 
ance day  being  con(jdered  in  this  cafe  the  return  day. 

As  for  example,  if  the  firft  return  of  the  term  Example 
be  the  20th  of  January  1790,    the  defendant  has 
till  the  31ft,  to  put  in  bail ;    if  it  be  returnable 
the  fecond  return^  which  is  in  fifteen  days  of  Saint  ^ 
Hilary^  the  27th  day  of  January^    then  he  has  till 
the  4.th  day  February  to  put  in  his  bail.     Vide  the  " 

iofe  of  White  v.  Girdler,  under  title  Bail-Bond. 

M3  Th^ 
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How  to  pot  la       The  bail  piece  is  filled  up  by  the  defendant*!  > 
^^  attorney^  in  tlie  form  qiehtiotaed  in  p.  155;  go 

with  the  bail  to  a  commiffioner,  who  will  take  th'o 
recognizance,  for  which  pay  2j.  ;  and  it  is  ufual 
for  the  attorney  at  the  f^metime  to  have  an  affidavit 
i'bgrofied  on  treble  td.  fiamp  paper,  of  the  jdftifi- 
cation  of  the  1>arl,  which  may  be  fworn  before  the 
commi^oner  who  toolc  the  fame,  ^l^  $W.^  M, 
c.  4.  As  foon  as  this  is  done,  prepare  aTfo  an 
a$davit  6f  the  dure  ts/king  of  the  bail,  whidh  tnufl 
be  fWorn  before  a  commijffioner  (not  tht  pirfon  whs 
iQok  ibi  bail)^  which  is  engrofled  likewiie  on  a 
treble  6  d.  ftamp  paper  \  this  being  done^  annex 
the  fame  to  the  bail  piece,  and  Tend  the  whole  to  rbe 
agent  in  town,  fo  that  be  may  get  it  alloweil  an4 
filed  uoithiu  time. 

In  the  Common  Pleas. 

John  Dinn^  PlaintfS; 
Between  and 

Richard  Ftnn^  Defendant, 
Affa«v!c  of  ths  Tbcmas  Jones^  of  Netuport,  in  the  coanty  of 
Sucks^  gentleinan,  maketh  oath  and  faith,  That 
the  recognisance  of  the  bail  or  bail-piece  hereunt6 
annexed,  was  duly  acVnowledged  by  ^0^11  Broum^ 
of  jWfTc^^r/aforefaid,  grocer,  ahd  Jtimis  Rsgtrs^  of 
the  fame  place,  fkrmer,  the  bail  therein  named, 
"before  £.  F.  Efqutre,  the  commiftoner  "who  todlf 
the  fame  in  this  deponent^  prefence>  the  -28th  iiar^ 
of  Januarji  inifVant. 

Sworn,  Wf,  T.  y. 

Alfo  it  is  liAial  for  the  attorney  in  the  cduntry, 
to  feifd  to  his  agent,  at  the  faine  tipe,  an  affidk^n^ 
Of  the  juftification. 

lo  the  Common  t^leas. 

Jokn  Dinn^  PlaitatifiT, 
Between  and 

Richard  Fitm,  "Defendant. 

A«<JiTit  of  Join  Brfum^  of  Netvporty  in  the  coanty  of  Bucis^ 

jaftificatiqo.       grocer,  and  James  Rogers^  of  the  fame  place,  far- 

fner^  bail  for  the  defendant  in  thisqivfC}  feveraRy 

make 


iat  taking  of 
bail  in  the 
coontrjTy  to  be 
fworn  before  A 
commiflioner, 
not  the  perfcn 
authorifed  to 
take  iaae. 


make  oadi  akvi  fzy ;  apd  lirft  this  deponent,  Jchft  N.  B.  This  may 
Br$mt,  for  kioifelf  faith,  Thjwt  be  is  a  '^•"fcl^ccpcr^*^^^^.^*^ 
so  Nnupirt  afore&id,  and  thai  he  this  deponent  is  whrtMjc'iiM 
worth  two  hundred  pounds,   over  4od  abova  what  cHe  bail, 
will  paj  all  his  debts;   and  tbis  deponent,   yam0s  ^'^^  ^7« 
£fg€rs^  for  him/elf  fsitb.  That  he  is  a  houTipkeepqr 
uN^wfiri  aforcfaid,  and  i$  worth  two  bujadred 
pounds,  over  and  above  whac  will  pay  all  his  debts. 
Sworn,  bt£. 
Upon  receipt  of  the  bail-piece,  and  affidavit  of  On  fc^tpt  «# 
the  caption^  the  agr nt  then  applies  to  a  judge  for  ^';|;pJJ^^  ^ 
bis  ali§catur ;  pay  5  /•  in  teroi ;   in  vacation  iis.\  warrant  muft  be 
then  (lie  the  (aine  with  the  filacer  of  (he  oopnty  fi'«<>^aai.^ 
wherein  the  bail  is  taken ;  pay  in  term  6^. ;  in  va*  ^*^* 
caiQon  6i. ;   the  agent  for  the  defipndanc  may  give 
notice  thereof  to  the  agent  in  town  for  the  plaintiff, 
which  will  be  as  follows ;   and  note,  fair  prafiifers 
xaake  a  copy  of  the  affidavit  of  juftification,  aod 
isnd  Mrith  the  notice. 

Jn  the  Gwitnon  Pleas, 

JolmD^rm^  Plaintiff, 
Between  and 

Richard  Fenn^  Defendant. 
Take  notice  that  fpecial  bail  was  on  the  27ch  I'otice  of  ua 
day  of  Fibruarf  inftanc,  put  in  for  the  above  named  **""•  ^*^ 
defendant,  before  £.  F.  £fq4jire,   a  commiflioner 
appointed  to  take  fpecisl  bails  in  and  for  the  county 
nip  B.  and  the  names  are  John  Breum,  of  Niwport^  Not  ibfolaffijr 
in  the  county  of  Bucis^  grocer,  and  JamiS.Rof^irs^  !»«^  ^  ^^^ 
of  the  lame  place,  farmer,  which  have  been  allow* 
cd  by  the  honourable  Mr.  Juftice  Gould  i  and  th^ 
bul-piece,   together  with  the  affidavit  of  the  due 
faking  tbeieof,  is  filed  with  the  £lacer  of  the  Taid 
county.     Dated  the  28th  day  of  January  xj^o. 

Yours,  &r^. 

To  Mr.  P.  C.  Attorney  J.  K.  Agent  for 

or  Agent  for  Plaintiff.  Defendant. 

N.  B.  The  agent  may,  if  he  thinks  proper,  file 

the  affidavit  of  jufiification,   which  is  ufually  fent 

Wkb  the  bail*j>iece  (far f ear  thififiwtld  ml  bi  tinu^ 
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cfier  ixception^  to  git  it  fo  a$  to  juftlfy)  at  the  faint 
time  with  the  filacer,  who  takes  two  (hillings. 
Excepisoo  to  be       This  being  done,    tht  agent  in  town  for  the 
wiih»n»od»y».  plaintlfF  enters  his  exception  within  twenty  days^ 
which  is  done  at  the  filacer's  under  the  bail  piece; 
and  notice  mud  be  given  of  fuch  exception*  to  the 
defendant's  agent,  who  has  four  days  afterwards  ta 
juftify  fuch  bail  by  affidavit. 
Nrtiee  of  ex-         N*  B.   The  fame  form  does  as  in  town  with  re- 
ception and  juf-  fpeft  to  the  exception  ;   but  in  the  notice  of  juftifi- 
tffication.  cation,  you  fay,   "  Thi  hail  will  jujfify  themfeloa 

•*  in  opin  court  hy  affidavit,^* 
May  be  oppofed.  The  plaintiff's  fierjeant  may  oppofe  fhcfe  bail  \n 
the  fame  manner  as  if  they  attended  in  perfon,  and 
the  judges  may  di fallow  the  fame ;  for  they  are  only 
conditional  till  the  twenty  days  expire* 
How  to  proc^d  If  ^^^  juftification  is  infiftcd  upon,  affidavit  muft 
after  exception,  be  made  of  fervice  of  the  notice  of  juftification, 
and  indoife  thereon  thus :  ^^  Denn  v.  Ftnn^  Mr« 
<<  Serjeant  Bond  half  a  guinea,  to  move  to  jufiiff 
<«  the  within  bad  by  affidavit''  Speak  the  over- 
night to  the  filacer,  to  bring  the  affidavit  to  Wejl" 
niinjier  \  pay  him  his  fee,  31.  4  i.  Attend  the 
next  day,  and  pay  the  court  fees,  31.  6d,  But 
amongft  fair  agents  this  is  very  feldom  done,  as 
they  ufually  accept  the  jiii^ification  by  filing  tb^ 
afiidavit  with  the  filacer,  if  not  done  at  the  time 
of  filing  the  bail-piece;  pay  confent  lOx.  td.\  but 
if  they  juflify,  the  rule  for  the  allowance  muft  be 
drawn  up,  and  ferved  on  plaintiff's  agent. 

When   the  adt  of  the   4^5  ^^.  ^  M-   «^V 

made,    in   order  to  regulate   the  taking  of  bails 

before  comniijftoners^    it  became  necefiary  for  tbb 

court,   in  the  fifth  year,   to  make  the  following 

rule : 

That»truccopy      Before  any  bail  (hall  be  taken  by  virtue  of  the 

of  the  writ  be  on  fa  id  aft,  a  true  (opy  of  the  writ  en  parchment^  to 

fh^oXpiice'' ^^'^^  the  defendant  is  to  put   in   bjiil,   Jhati  it 

ih..Lon  in-       brought  to  the  commijftoner  before  whom  fuch  bail fsio 

l^icflcd.  ^g  taken  \    and  thereupon  the  recognizance  or  bail- 

piece  Ihali  be  fairly  drawn  and  ingrojftd  on  the  faid 

parcbmcM 
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ftifchttunt  c$py^  in  this  or  the  like  forni«  ^%  the  cafe 
Ihall  be,  v':%. 

The  hail,  John  Denn^  of  Blackbarnefliy^  in  the BtUpwce. 
pari(h  of  Settle^  in  the  county  of  Tork^  Gent, 
and  Richard  Ftnn^  of  the  fame,  Gent, 

A.  B.  attorney  for  I    The  defendant  in  20  i 
the  defendant.      J    Each  of  the  bail  in  10 /• 
Taken  and  acknowledged  the  loth  day^ 

of  March  J   in  the  year  of  our  Lord  | 

1692*  conditionally,  before  nne,  J.B. 

one  of  the  coniniii&oners. 

If  the  dtfendant  be  not  pnftnt^  then  the  ball  art  Dcfendtnt  imk 
^fuaUy  bmnd  in  doubU  the  fum  Jworn  /.,  inhirwfy^:^;^^^^^^^^^ 
Mlj  ftngU. 

The  condition  of  which  faid  recognizance  ihall 
be  to  this  effedl,  vi%. 

TfK^naaaing  the  defendant,  if  prcfcnt)  A  jfiw^w-'  The  condition  ©f 
ledge  U  ewe  unto  the  plaintiff  twenty  pounds  ;  and  you  ^^^^^^^^^ 
(namiog  the  bail)  do  feverally  acknowledge  to  owe 
Wite  the  fame  per  fin  tbs  fum  of  ten  pounds  a  piece,  to 
be  levied  upon  your  fever al  goods  and  chattels,  lands 
emd  tenements^  upon  condition^  that  if  the  defendant  be 
iondemned  in  the  faid  a^ion^  hejhallpay  the  condemna^ 
Uen,  or  render  himfelf  a  prifoner  to  the  Fleet  for  the 
fame ;  and  if  he  fail  fo  io  do,  you  (naming  the  bail) 
do  undertake  to  do  it  for  him. 

That  the  affidavit  of  the  due  taking  of  every  fucb  Affidavit  of  the 
bail  (hall  be  made,  either  before  fame  judge  of  the  **"*  '*^'°e* 
Common  Pleas,   to  whom  the  bail  (hall  be  tranf-  . 
mittcd,  or  before  fome  perfon  who  (hall  have  power 
to  take  affidavits  in  matters  and  caules  depending  in 
Ibe  faid  court. 

The  time  when  the  baiUpiece  is  to  be  tranfm it- 
ted  is  now  limited  hy  rule  HiL  T.  6  Geo.  i, 

I  take  it  that  the  bail-piece  muil  be  a^ually  fleJ  Conftruewn  of 
wuith  the  filacer  on  the  8th  day,  nolwiihftanding  the  ^^^  ''*^** 
rule  for  tranfmiflion ;  or  the  bond  may  be  taken: 
for  that  rule  only  gives  power  to  the  judge  to  ac- 
cept the  baiUpiece  within  the  limited  time. 

Every 


Commiffioncrt  Everj  coiBiiiiffioner  !•  to  hflve  a  book^  ke^ 
to  keep  books  purpofcly  for  entering  exadly  the  names  of  the  At* 
so  cater     1.    f^,^2„(  j^Q j  IjI,  (j^jj^  ^i^j  ^f  ^l,^  plaintiff,  as  k  is  in 

the  bail-piece  (  and  the  time  of  taking  thereof, 
and  the  name  of  bim  by  whom  fuch  bail  ihall  be 
franfmitted. 
Plaintiriattor.  That  the  pUintiiF's  attorney  (hall  be  at  liberty 
"*^fc  tberao**'  ^^  r^pa*""  to  the  commijConers  book  fdr  the  names 
^\  of  the  batlt  to  the  end  that  they  may  enquire  of  the 
fufficiency  of  them  ;  and  if  they  are  found  infuffi- 
cient,  they  may  except  againft  them  within  ttventf 
days  after  the  faid  bail  is  tranfmitted,  and  notice  to 
the  pUintiff  or  his  attorney,  of  the  taking  thereof. 
And  in  that  cafe,  the  dcftodant  muft  eitber  put  in 
better  bail,  or  the  cognizors  of  fuch  bail  mnfl  jiiftify 
tbemfelves  in  open  court,  either  by  aiSdavit  taken 
before  fuch  commiiHoncr  that  took  the  faid  baiU  or 
by  oath  made  in  court,  or  before  one  of  th6  judges 
of  the  faJd  court. 
TrtofinictiPg  By  f  uk  /£/.  T.  6  Gi9.  I*  It  is  ordered.  That 
MuX^^V^  all  bails  taken  by  cbmmiltioncrs,  purfuaot  to  the 
^tcounuy^  aA  for  taking  fpecial  bails  in  the  country,  (hall  be 
tranfmitted  to  the  lord  chief  juftice,  or  to  one  of  the 
jufttces  of  this  court,  viz,  every  bail  taken  withiQ 
/ifrty  milts  oi  Londm-i  within  ten  days  After  the  caption 
thereof ;  and  every  bail  taken  above  forty  miles  irom 
London f  within  twenty  days  after  the  caption  therer 
of;  unlefs  all  the  faid  juftices  ihall  l>e  in  their 
circuits)  and  then  as  foon  as  any  one  of  them 
ihall  be  returned  to  London  out  of  his  circuit,  being 
the  time  prefcribed  by  the  orders  of  this  court  to 
be  obferved  by  the  commiffioners  ;  and  after  fuch 
tranfmiffion,  (hall  be  forthwith  delivered  to,  and 
iiled  with  the  proper  officer,  to  be  entered  upon 
record,  or  other  wife  it  (ball  be  as  no  bail ;  and 
the  plaintiff  is  at  liberty  to  proceed  on  the  ihertff 's 
bond,  as  if  no  fuch  bail  were  ever  put  in ;  and  the 
defendant,  in  cafe  he  be  admiffiUe  to  plead  to 
|he  original  aAion,  ihall  not  be  admitted  fo  to  do, 
uplefs  he  firft  pay  the  full  cods  IQ  the  plfMatUF  <^ 

the 
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the  profecut/on  on  the  bail-bond  ;  and  plead  as  of 
the  time  when  the  bail  ihould  have  been  duly  en- 
tered. 

By  rule  M.  13  Geo.  i.  It  is  ordered.  That  Flliog  bail-plect 
all  bails  taken  before  commiffioners  in  the  country,  ^f^tranfmiited. 
and  tranfmitted  to,  and  allowed  by  the  lord  chief 
jufttce,  or  one  of  the  juftices  of  this  court,  (hall 
be  delivered  to  the  clerk  of  the  faid  lord  chief 
juftice,  or  fuch  other  judge  as  fhall  allow  the  faid 
bail,  which  clerk  iball  take  the  fees  due  to  the 
proper  officer  for  the  entry  thereof;  and  (hall  forth- 
with deliver  the  faid  bail  to  be  filed,  and  pay  the 
iaid  fees  to  fuch  proper  officer. 

One  of  the  bail  was  acknowledged  at  Woruftir^  One  of  the  bail 
and  the  other  added  on  the  bail-piece  to  be  taken  tckoowledstd  in 
in  UnAcn\  the  bail- piece  was  taken  to  a  judge's  J^^^^^^wa"^* 
chamben  to  acknowledge  the  bail  in  L§ndon^  and  not  allowed. 
the  judge  doubted.      This  was  referred   to  the 
treafuiy  chamber,  and  the  judges  held,  that  bail 
might  Utb  be  put  in  before  the  fame  commiffioner 
at  Mffennt  times  \  provided  the  caption  was  com- 
plete within  the  time  allowed  by  the  rules  of  the 
court.      But   rcfufed   to  allow   the   above    bail. 

HiL  r.  1782. 

If  the  defendant  be  held  to  bail  by  order  of  a 
jodge^  the  affidavit  on  which  fuch  order  is  made, 
muft  hi  filed  with  the  filacer  for  the  ccunty  wherein  the 
writ  iffueSy  and  he  marks  on  the  bail-piece  what 
fum  bail  is  given  for  by  fuch  order. 
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How  to  proceed  upon  the  Bail-Bond. 

'  F  bajl  above  be  not  put  in  in  doe  time^  or  when 
excepted  againft,  do  not  juftify  in  due  time,  the 
plaintiff  has  his  election  to  take  an  ajjignmint  9ftbi 
hnd^  or  rule  thijbenffu  return  the  turit^  and  aJUr^ 
wards  to  bring  in  the  body  :  the  latter  of  which  will 
be  treated  of  under  a  feparate  head. 
Kewnile  for  the  By  rule  Tr/w.  Term  30  Geo.  3.  //  is  ordered^  thit 
feiiiingthcpm-  no  bail-bond  taken  in  London  or  Middle/ex  by  vir- 
JJ^^*,,)^  pjS^a"  *"^  ^^  ^"y  procefs  iffuing  out  of  this  court,  return- 
tiononbaiU  able  On  theory?  r//«r;2  of  any  term,  (hall  be  put 
boDd«.  jn  fuit,  until   afcer  the  fifth  day  in  fuU  term  ;  and 

that  no  bail  bond  taken  in  any  other  city  or  county 
by  virtue  of  fuch  procefs,  (hall  be  put  in  fuit  un- 
til after  the  ninth  day  in  full  term  ;  and  that  no 
bail'bond  taken  in  London  or  MiddUjcx^  by. virtue 
of  any  procefs  ifluing  out  of  this  court,  returnable 
on  the  fecond  or  any  other  fubfequent  return  of  tbc 
term,  (hall  be  put  in  fuic  until  after  the  end  of 
four  days  exclujive  of  the  day  on  which  fuch  procefs 
(hall  be  exprefied  to  be  returnable ;  and  that  no 
bail-bond  taken  in  any  other  city  or  cou.ty.  by  vir- 
tue of  fuch  laft  mentioned  procefs,  (hail  be  put 
in  fuit  until  after  the  end  of  eight  days  excluftve  of 
the  day  on  which  fuch  lafl  mentioned  procefs  (hall 
be  exprefled  to  be  returnable,  on  pain  of  having 
•  '  ail  proceedings  made  upon  fuch  bonds  to  the  con- 
trary thereof  fet  afide  with  cofts,  any  former  rule 
or  order  of  this  court  to  the  contrary  thereof  not- 
withftanding.  The  rule  of  HtL  9.  Ann.  reg.  4* 
by  this  rule  is  at  an  end. 
Sxplinition  cB  If  a  writ  be  returnable  on  the  morrow  of  M 
fkit  return4  *  Souls  in  London  or  Middlefex^  bail  mud  be  put  in 
on  the  tenth  day  of  November  in  the  evening.  '^ 
in  any  other  city  or  county^  bail  mull  be  puc  in  on  the 
Jifteenth  day  of  November  this  year^  as  Sunday  u 
the  laft  day,  or  the  bond  may  be  affi^ned  the  next 
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If  a  writ  be  returnable  on  xheficenJor  any  9ther  Explanation  on 
r//«rif  of  the  term,  then  the  days  are  to  be  ac-  ""^  **^^"  "* 
coonted  from  the  return  day^  viz.  four  days  exclu- 
five  of  the  jeturn  day  in  London  or  MlddUfex^ztid 
iigit  days  extlnfrue  in  any  other  city  or  €Mnif, 

N^  B.   If  the  laft  day  for  putting  in  bail  happen 
on  a  Sunday^  then  the  bail  have  all  the  next  day. 

The  above  rule  was  made  in  confequence  of  the 
following  determination,  which  is  not  in  print. 

A  capias  was  ifliied  in  MiddUftx^  returnable  in  The  tk(t  of' 
eight  days  of  the  Ihiy  T^riniiy^  being  the  fccond  ^J**'*^' ^«^^ 
return  of  that  term,  and  the  iSth  of  June  1786  ;  *'* 
no  bail  being  put  in  on  the  26th  of  June^  the 
bond  was  affigned  and  put  in  fuit.  Bail  was  put 
in  on  the  i6(h  in  the  evening,  and  notice  ferved. 
Motion  to  fet  afide  the  proceedings  on  the  bond ; 
the  court  held,  that  the  appearance  day  mentioned 
in  the  rule  of  Hilary  9  Am.  was  (after  the  iirfl 
day  of  term)  to  be  confidered  on  the  general 
'ntseru  day  being  in  full  term  ;  To  that  bail  ought 
to  have  been  put  in  on  the  a  2d  of  yunem 
Mr.  Reieris,  the  filacer,  certified  that  for  above 
twenty  years,  all  bails  were  put  in  on  the  2d  or 
any  other  return  of  the  term  (except  the'iirft) 
wiibi/f  four  days  next  after  the  return  day^  in  to^^in 
eaufes. .  Rule  difcharged.  White  v.  Girdler.  Trin, 
26  Geo,  3« 

By  Stat.  4  &  5  j/n».  c.  16.  /  20.  it  is  ena£^ed,  ShenfF,  on  re- 
That  the  flieriff,  at  the  requcft  and  cofts  of  the  q"cft>  ^  •fl»g» 
plaintiff,  or  his  lawful   attorney,   (hall   affign  to  J"^i!;^jSV'' 
the  piaintiff  the  bail-bond,  by  indorfing  the  fame, 
and  attefting  it  under  his  hand  and  feal,  in  the 
prefenoe  of  two  or  more  credible  witneites ;  which 
may  be  done  without  any  (lamp,   provided    the 
affignment,  fo  indorfed,  be  duly  ftamped  before  any 
aQion  brought  thereon  ;  and  if  forfeited,  the  plaintiff  who  may  bring 
nay,  after  fuch  aiSgnment,  bring  an  adion  there-  JJI^^^^j^^i"  **" 
upon  in  his  own  napne,  and   the  court  may  give 
fuch  relief  to  the  plaintiff  and  defendant  in  the 
original  aftion,  and  to  the  bail  on  the  faid  boitd, 
ai  (hall  be  agreeable  to  juftice  and  rcafon ;  and 
M  7  eac^ 
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each  rule  of  court  fhall  have  the  efied  cf  t 
dtfeafartce  to  fuch  bai]«band.  Ibid. 
1*181011^*8 ateor-  Before  taking  the  aflignment  of  the  bond^  the 
T\  *ffi ''^'  ***"  plaintiff's  attorney  (hould  be  fatisfied  that  the  bail 
l«  fatiified  of"*'  ^aken  by  the  (heriff  are  good  j  for  by  accepting  of 
the  fufficiteocj  fuch  affignment,  he  cannot  refort  to  the  fheriff^ 
of  the  bail.        unlefs  by  aSfion  at  law^  which  is  too  hazardous  to 

bring  for  fuch  infufficiency. 
How  to  apply  for     If  the  bail  are  not  put  in,  or  if  excepted  agaioft 
i5V^iS*T"  ^^  "^*  jwft>0^  in  due  time>  the  plaintiff's  attorney 
tJwn!         ^  i"  AiiddUfex  applies*  to  the  under-lheriff,  at  hi^ 
office  in  Took^s  Courts  Curfitor^ftrett^  or  if  in  Lowdm^ 
to  the  fccondaries  of  the  compters^  whofe  office  now 
is  in  Grocer's  Alley ^  in  the  Poultry ^  for  the  affigo- 
Ib  the  oo'uotry.  mcnt  of  the  bond ;  pay  five  fbillings.  But  if  the  writ 
be  in  the  country,  then  apply  to  the  under-iberiff 
there,  who  fends  fame  to  his  agent ;  the  ufual  charge 
is  Cx.  %d.  and  one  (hilling'for  poftage. 
AAion  thereon.      Take  this  affignment  to  the  ftamp^office  in  the 
Strand^  and  get  it  flamped  with  a  double  fix-'penny 
fiamp;  you  may  then  fue  out  writs  againft  the 
bail  and  principal ;  feVve  them  with  copies  thereof, 
and  proceed  as  in  other  anions.     If  one  writ  is 
fued  againft  the  bail  and  principal,  you  may  declare 
jointly  or  feparately  on  the  bond  as  you  pleafe« 
To  be  la  the        N.  B.  the  plaintiff  in  the  writ  is  ufually  named 
fame  court.        cc  AJftgnee  of  the  Jhtriff^''  and  the  aaion  muft  be 
brought  in  the  fame  court  wherein  the  original  writ 
was  fued  out^  for  thcxt  court  only  hath  jurifdiSHtn. 
and  cognizance  of  the  aSfiofi.  3  U^ilf  348.  Morris^ 
ojftgnee^  v.  Rees.  Barnes  117.  Hirmv.  Bridgewater. 
And  where  you  proced  on  the  bail-bond,  all  pro- 
ceedings in  the  original  adion  ceafe.  The  venui  may 
be  laid'm  any  county.  Sir.  727.  2  Ld.  Raym.  145 5* 
Attorney  waivet      If  an  attorney  b»  in  the  bond,  the  adion  muft  be 
hit  priwiegc  by  brought  in  the  famecourt  where  the  proccfs  was 
bAir.bcnd?        iflucd  ;  for  by  his  entering  into  fuch  bond,  he  waives 
his^  privilege,  whether  fued   jointly  or  feverally- 
Barnes  1 1 7.    How  v,  Bridgewater^  one,  ^c.     And 
the  bail  in  fuch  bond  are  not  to  be  he!d  to  fpecial 
bail,  but  ferved  with  procefs  only. 

2  Aft« 


After  an  e]icej)lion  to  bail  put  in  before  t  jadget  After  ewef  tioa 
defendant  added  bail,  but  did  not  juftify  in  court,  Jj^*  H^^^^^^ 
purfuant  to  the  rule  for  perfefiing  bail  in  four  days.  Proceediagt  on* 
Plaiatiff  proceeded  on  tbe  bail-boiM]  without  except-  the  bond  icsalaf* 
ing  againft  the  bailj  and  held  regular.  Barnes  74* 
Greg&ry  V.  GurJmi. 

Defendant  indebted  to  plaintiff  in  620  /.  was  Btii-boad  ca». 
ancfled  by  procefa,  returnable  3d  of  Novimier  177 1,  »«« ^«  ^^' 
and  gave  bail  bond.    Tbe  plaiotiff  was  paid  400  /•  ^i^^it  u  ^^ 
in  part,  and  took  an  order  from  defeodam  for  pay-  couit* 
ment  of  280  /•   which  was  never  paid.    Plaintiff 
had  alfo  a  mortgage  by  way  of  collateral  fecurity* 
In  SeptmkiT  \^^^t  ddfendant  became  a  bankrupt, 
and  then  plaintiff  afligned  the  bail-bond;  on  lath 
fANwembtr  1772,  he  proved  his  debt  under  the 
commiffion,  and  fame  day  ferved  the  bail  with 
proccfs.    Motbn  to  flay  proceedings  on  the  bond. 

Pif  Cur*  we  fliall  waive  going  into  the  (jpecid 
circomftancet.  The  rule  is,  that  after  the  retura 
of  thepiooe&,  the  plaintiff  (hall  proceed  with  fuch 
diligence  aa  to  be  in  a  condition  to  declare  within 
two  terma,  or  (hall  put  in  a  declaration  Jt  Ufu  ijji. 
Here  no  declaration  is  delivered,  no  appearanoe 
entered,  00  retura  of  the  writ  called  for,  and  of 
coorfe  plaiatiff  has  not  declared  in  the  orif^nal 
afiioQ.  It  was  held  in  HIggins  v.  IVbiiiUy  this 
term,  tfaat  if  plaintiff  does  not  declare  before  the 
affiMgo  day  of  tbe  third  term  inclufive  after  the 
leturp  of  the  writ,  he  has  deferted  his  paufe  and  ia 
cut  of  coatt;  and  being  fo,  he  cannot  take  an 
afignmcnt  of  the  bond^  for  the  fuk  mud  be  d^ 
pending  when  the  bond  is  afligned.  Rule  abfolut«. 
Sfmmm  v«  Nt^kr  and  Mhtrs.    2  Black.  Rip.  876. 

Ttrms   on   "which  the  Court   will  Jiay 
Pncccdings  on  the  Bond. 

If  bf  aeglea  the  defendant  has  fuffered  dieStiyof 
plaintiff  to  take  an  aiignment  of  the  bond,  and  "^* 
would  wifli  to  fiay  the  proccedinga  thereon,  he 

'  ihould 
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(hould  fittt  put  in  his  bail,  and  give  netiei  to  per/git- 
the  fame  as  before  directed ;  then  move  the  courr^ 
or  take  out  a  furomons  before  a  judge,  to  Jbno 
caufe  why  the  proceedings  Jhould  not  bejlaidi  v/ho 
will,  if  plaintiff  has  not  loft  a  term,  on  defendant's 
confetiting  to  put  the  plaintiff  in  the  fame  fituati^n 
in  which  he  would  have  been^  bad  the  hail  been 
put  in  in  due  time^  and  paying  the  cofts^  order  the 
proceedings  to  be  ftaid ;  but  if  the  plaintiflF  has  loft 
a  trial,  the  court  or  judge  will  then  require  that 
the  bail  confent  that  judgment  be  entered  agaiuft 
them  on  the  bail  bond  for  the  plaintiff's  fecurity. 

If  you  move  the  court,  notice  (hould  be  given, 
otherwife  the  motion  will  not  ftay  proceedings. 

If  the  plaintiff  is  irregular  in  taking  the  bond, 
you  muft  then  move  on  an  affidavit  of  the  fafts. 

men  proceed-      The  court  ordered  all  proceedings  to  be  ftaid; 

tflg8fiaid«  jf   appearing  that   the  defendant  in  the  original 

aflion  died  before  judgment  could  have  been  ob- 
tained thereon  againft  him.  Caji^ll  v.  Grave  on  a 
ball- bond.     Barnes  99. 

When  not.  The  defendant  was  arrefted  the  26th  of  May 

1747,  and  gave  a  bail  bond,  but  died  without 
putting  in  bail  above ;  plaintiff  laid  ftill  twelve 
months  after  the  arreft,  and  4hen  took  an  afEgn- 
ment  of  and  put  the  bail-bond  in  fuit.  The  bail 
moved  to  ftay  proceedings,  and  obtained  a  rule  (o 
(hew  caufe,  which  was  now  difcharged ;  it  appear* 
ing  that  if  defendant  had  put  in  bdil  in  time,  he 
lived  long  enough  for  plaintiff  to  have  proceeded 
to  triaU  and  to  have  had  judgment  and  execution 
in  his  life- time.    Evening  v.  Spearman^    Barnes  99. 

Ctnnot  plead  m      If  the  court  ftay  the  proceedings  on  the  bond, 

ft*"' o^'beVn"  ^^'^  ^^^^"^^"^  *^  "^^  *^  liberty  to  plead  in  abatc- 

ayoot  e    pn ..  ^^^^^    y^^^  ^^^  ^\^z^  in  chicf.       S(tlk.  ^Kj* 

If  plaintiff  hath  Bail  havin^  juftified,  the  defendant  moved,  after 
^^^*^oc«d^r'*io  ^^^  '^*  fitting  within  term,  to  ftay  the  proceedings 
trU^Tbe'cSun  on  ^^^  ^2'1'bond,  upon  payment  of  cofts.  The 
will  flay  the  plaintiff  infifted,  that  the  adion  being  in  MidHefex^ 
Jh'e'blnd^  •"  he  had  loft  a  trial,  and  that  thebond  ought  to  ftand 
as  a  fecurity;  but  it  apf  earing,  that  no  declaration, 

di 


^A  ban  iJjUj  had  been  delivered  in  the  original 
aAioo,  the  plaintiff  had  delayed  himfeif,  and  rule 
n>ade  abfolute,  Barnes  84..  ff^ard  oney  i^c.  v« 
JUerfn. 

In  debt  on  the  bail-  bond,   motion  to  ftay  the  B«il  cannot  be 
proceedings,  defendant  having  paid  his  principals  perminc^topajr, 
wliole  debt,  and  his  own  cofts,  all  but'40  s.  which  tTe^°oft,^'& 
lie  bad  rendered  :    but  the  court,   on  confidering  the  priocipAi 
precedents,  held  that  the  rods  of  the  aOion  againft  **^"  ^^^1  »PP*y 
tlie  priacipal,  and  the  other  bail,  muft  alfo  be  paid  ^^   *^* 
before  proceedings  could  be  fluid.     2  Black,  Rtp. 
816.     ffalker  v.  Carter. 

The  original  adion  w^s  in  Michaelmas  term^  and  Defendint  in  the 
for  want  of  bail,  the  bond  was  afligned  in  February,  Tin^'bef^'**" 
After  which  defendant  died^  and  bail  moved  to  (lay  p)a"niifr  coTid 
proceedings,  plaintifFnot  having  got  judgment  on  ba/e  jodgmeot 
the  bond  before  defendant's  death.  On  hearing '8»'^^.^.'*j>* 
counfel,  the  court  ordered  proceedings  to  be  (laid  a^ion  (although 
on  payment  of  cods  ;  being  of  opinion,  that  the  the  bond  mz% 
matter  never  was  carried  further  than  the  batl-heni  ^^^vf^\  >« 

-,        ,.  r-         •         ^  I  /»      I  f    1  1  «**"rt  ordered 

fiamding  as  a  fecurity  for  what  Jfooufa  be  receivered  procceduigs  te 
jar  the  original  trials  and  that  the  fuit  would  have  ft>y* 
been  at  an  end  ;  the  plaintiff  might  have  proceeded 
more  fpeedily,  and  if  inconvenience  happened  to 
bim,   it  Is  his  own  laches.     Barnes  6I.     Heath 
v.  Jjtley. 


N*  fejerfff^ 
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How  to  proceed  againjl  the  Sheriff  in  or^ 
der  to  compel  him  to  return  the  Writ^ 
and  bring  in  the  Body  of  the  Defendant* 

Sheriffs  foroerly  1 T  appears  by  the  13  Ed,  i.  r.  39.  and  23^.6. 
« ere  tardy  in  the  I    ^,  ,  q,  jhat  tbc  flicrifFs  of  ihc  different  countict 

feturD  or  their  i       •  i     >  •       •      < 

wriu.  vitxt  very  tardy  in  returning  their  writs  in  dac 

time;  and  by  the  former  flatute  it  is  ordained, 
<*  That  a  complaint  Ibould  be  made  to  the  juflices, 
*<  and  a  writ  Ibould  go  unto  them,  to  enquire 
*•  whether  fuch  writ  was  executed  or  not;  and  if 
*'  executed,  and  not  returned,  the  demandant  (houM 
*<  have  his  damages  awarded." 

By  the  latter,  **  If  the  flieriffs  return  upon  any 
*•  perfon,  cepi  iorpus^  ox  rtddidit  fe^  they  ftall  have 
•*  the  bodies  at  the  return  of  the  faid  writs." 

Nolwithftanding  which,  Jheriffs^  bailiffs  of  A'i/r- 

tiesj  and  their  diputieSy  delayed  execution  of  proafSf 

and  return  thereof;  for  preventing  of  which  a  rule 

was  made,  Mich.  15  E/iz.  /.  7.    That  all  flicrifti 

Sheriffs  to  re-    under- (heriffs,  or  (her iffs  deputies,  (hall  return  all 

torn  projefs       y^jjts  ^nj  common  proceffes  that  (hall  be  delivered 

Tficr  the^ieturT'^  ^^^^^  hands  or  of  record,   and  deliver  them  or 

fend  iKem  returned  into  this  court,   within  agbt 

dayt  next  after  they  be  returnable^  upon  pain  of  every 

fuch  Oieriff  or  under  (heriff,   that  (hall  offend,  to 

pay  40  s,  at  the  leaft. 

Shtrifft,  &c.         By  rule  M.  1654.  /  2.    •«  For  prevention  and 

not  executing    remedy  oC  delays  of  (heriffs,  &c,  if  it  (hall  appear 

mu7nTn'rthe"m/*^at  any  fuch  officer  (hall  wilfully  delay  the  ex- 

'ccution  or  return  of  any  procefs  or  execution,  or 

or  taking  andoe(hall  take  or  require  any  undue  fees  for  the  fame, 

^^*^^*'' K>'»?K  or  (hall  give  notice  to  the  defendant,  thereby  to 

w  det!hing"^'fruftf«^^c  the  cxecutioQ  of  any  procefs  or  writ,  or 

aooey  levied,  7  faaviOg 


[ 


«79 

having  levied  riioney,  {hall  detain  it  in  their  hands 

after  <he  time  of  the  return  of  their  writs,  befides 

the  ordinary  courfe  of  amerciaments  (the  contempt 

or  aiifdejneaaor  appearing),  an  attachment,  inform-  to  be  puaifhed  >• 

acion,  commitment,    or    fine,  to  be    as  the  cafe '^!  ^*!*  ^' 

requircth :  and  this,  as  well  in  the  cafe  of  a  late  ^"^^^^^  ' 

iheriff,  or  perfon  before  mentioned,  as  of  them  at 

prefent  in  office/' 

By  20  G/**  2.  c.  27*  /•  ^*  No  (herifFfliall  be  Not  compelled 
liable  to  be  called  upon  to  make  a  return  of  any  *fi/'*"'"u![**' 
writ  or  procefs,  volefs  he  be  required  fo  to  do, 
within  fix  months  after  the  expiration  of  his  office. 
The  day  he  goes  out  of  office  is  reciconed  as  part , 
of  the  itxth  oionth,    Deng,  446. 

N»  B.  A  month  in  law  is  a  lunar  month,  or 
twenty*  eight  days,  unlefs  other  wife  exprefled.  Doug. 
Rip.  446. 

By  rule  Hil.  8  Geo.   i.  it  is  ordered,  "  That  Shrnffi  not  re- 
from  and  after  the  laft  day  of  this  prefent  ^'''^0' j^xT  ^.Tffer 
term,  if  any  (he riff,  under-(heriff,  Vc  or  any  of  f"j^*g^  with  *t 
the  officers  or  perfons  having  the  return  of  any  rai«  for  that  pur* 
proceii  iffiiing  out  of  this  court,  or  of  any  P>'ccept  p^^'^' J^  W^J^^J 
or  warrant  thereupon,  (hall  negled  or  refufe  to  i,^  (j^^  nccua. 
icturn  the  fame  whb'm  fix  days  afur  firvia  of  a 
TMlf  of  tbis  court  for  that  purpofe,  fuch   (heriffs, 
iin(ier-(heriiFs,    and    every  other  of    the  above- 
named  officers  or  perfons,  (hall  be  liable  to  pay 
the  cofis  occa(ioned  by  fuch  ne^lrd,  to  be  taxed. 

Notice  is  hereby   given,  That  from   and  after  Sheriffi  of  Lon- 
tbelaftdayof  this  prefent  term,  every  rule  to  be  J^^^^'J*^^^^^^^*** 
made  for  the  (heriff  of  the  county  of  Middltfex^  and  wichmfoardayi. 
the  OieriJFs  of  ZfiJi^'.Ji,  to  return  writs,  or  bring  into 
the  court  the  body  or  bodies  of  any  defendant  or 
defendants,  will  be  made  for  fuch  iberiff  and  (heriffs 
to  return  fuch  writs,  and  bring  into  court  fuch 
body  or  bodies  of  fuch  defendant  or  defendants, 
W'tbin  four  dayi  next  after  ftrvice  thereof.     H,  7 

C«.   3- 

But  with  refped  to  country  (heriffs,  the  rule  is  Countrxfixdiyn 
fiiL  fix  day$  is  return  the  writy  and  alfo  to  bring  in 
tbt  bsdf. 

N  2  The 


The  rule  tidw  exprefles,  that  the  flieriff  ftsiTI 
peremptorily  return  the  writ  on  notice  to  be  givea 
to  his  under*(heriff ;  and  in  town,  Tervice  on  Mr« 
Burcbal,  or  Mr.  Cater,  as  they  aft  as  under-flieriff 
of  MiddUfix,  is  good  Tervice  :  To  on  the  pevTon  who 
z6t%  as  deputy  to  the  fecondaries  of  the  Cvmp'^ 
ters  in  London ;  but  the  rule  muft  be  ferved  on  the^ 
under-Jherlff  in  the  cluntry,  and  not  6n  the  agent  in 
town. 
If  tht  phintifF      If  the  plaintiiF  be  diflatisfied  with  the  bail  given 
bt  ai(r«tiifii^<j      tQ  the  (heriffi  he  may  on  the  firfi  day  of  the  term 
may  htlcl  rule*  o'>tain  a  rule  from  the  fecondary  to  return  the  wri^ 
to  return  the      pay  4;.  bd*  ferve  copy  on  the  deputy  to  the  fe« 
writ,  and  after-  condaries  (if  in  London)  at  their  office  in  Grocer^s 
h"^lm [u  '"^  -^%  in  the  Poultry ;  if  in  Middle/ex,  at  the  Public 
body.  OiBce  in  TooFs  Courtj^  Curfuor-Jireet :  if  in   the 

'country,  on  the  under  Jher iff  there  \  at  the  fame 
time^nd  the  original  ruUj  as  you  are  in  this  court 
A  rule  to  retnrn  to  fwear  particularly  to  that  (on  which  copy  put 
the  writ  may  be  your  officer's  name  who  arrefled  the  defendant),. 
m«^d^^of^he*n^  at  the  expiration  of  the  rule,  go  to  the  Cuftos 
writ,  although  a  Brevtunij  No.  3«  Brici  Court,  Temple,  fearch  for  the 
rule  to  bring  in  rctum,  if  the  flierifF  has  returned  eepi  corpus  on  it, 

c&pired  for  de  them,  and  give  notice  thereof  (but  not  otherwife); 
fiend*nfi  putting  then  get  an  extras  of  the  writ  and  return  from  the 
'*  ^"  •  '  Cujlos  Brevium,  pay  ^d.  talce  fame  to  the  filacer, 
who  will  give  you  his  rule  for  the  iheriflF  to  bring 
in  the  body;  pay  %s.  \id.^  take  that  to  the  fe* 
condary's  office,  and  the  clerk  will  make  out  a  rule 
peremptory  to  bring  in  the  body,  if  in  London  or 
Aftddlejex^  within /fr«r  days ;  country,  fix  days :  pay 
5^. ;  ferve  a  copy  as  before,  and  £hew  the  original  ; 
and  if  the  bail  do  not  juilify  on  the  day  the  rule  ex- 
pires, or  before,  viz.  four  days  (or  ftx)  next  after 
the  Jervlce^  make  an  affidavit  of  the  fervice  of  the 
rule;  ingrofs  fame  on  treble  fix  penny  fiamped 
paper,  fwear  fame  before  a  judge ;  then  give  it  to  a 
feijcant,  with  inftruSions  thereon  indorfed,  ^*  to 
**  mviie  for  an  attachment  againft  the  Jberiffs  for  not 
«*  kritiging  in  the  body,  purfxant  to  the  rule  annexed^* 


9Smfr«  tit 

fm  tor.  td.  ;   the  form  of  which  affidavit  is   as; 
ibilows : 

7#Aii  TofUr^  clerk  to  Samuel  Gill  of  Chancery  AffiJafit  to 
Lmu,  Lowdm^f  Gentleman,  attorney  for  the  plaintiff  inove  for  an  at* 
in  this  caofc,  maketh  oath  and  faith,  That  he  did  [J![I;7'"'i„^^  "* 
on  the  day  of  inftant,  perfonally  coan  ^' bod/. 

lerve  Mr,  *,  who  ads  as  deputy  to 

the  iccondartes  of  the  city  of  London^  4t  their  office 
in  Gr§cer^s  Aliej^^  in  the  Poultry^  London^  with  a 
tone  copy  of  the  rule  hereto  annexed,  and  at  the 
(ame  time  fliewed  the  faid  Mr.   '  the 

bid  original  rule  ;  and  this  deponent  further  faith. 
That  hail  ahove  was  put  in  hy  the  faid  defendant, 
but  that  the  fame  is  not  pcrfeded. 

Iq  the  evening  get  the  rule  dsawn  up  at  the  fecon* 
4ary*s  for  attachment ;  which  make  out  yourfelf,  as 
IbllowB :  pay  for  the  rule  55.  bd, 

Gecrge  the  Third,  by  the  grace  of  God,  of  Great  Attachmtnt. 
Britain  J  France^  and  Ir  eland ^  King,  Defender  of 
tile  Faith,  Wr,     To  the  ^coroner  of  our  city  of 
ZM^nf,  greeting:  We  command  you,  that  you 
attach  H^lUam  Ntwmany  efquire,  and  Thomas  Baker ^ 
efquire,  fherifFs  of  our  faid  city,  fo  that  you  may 
have  them  before  our  juftices  at  JVeJirmrtJIer,  on         tim. 
IVidneJdaj  next    after  fifteen  days  oi  Eafters  to 
aafwcr  us  of  and  concerning  thofe  things  which  on 
our  part  fhall  at  that  time  be  objeded  againft  them:         hm* 
and  chat  you  have  there  then  this  writ.   Witnefs 
jBexottder  Lord  Loughborough^  at  Wejlminfltr^   the 
12th  day  of  Fehruarjy  in  the  30th  of  our  reign. 

JV.  B.  Put  the  name  of  the  caufe  and  the  words  How  to  proceed 
of  ibc  rule  at  the  foot  of  the  attachment,  vi%.  For^^^^^^^^^^* 
mi  bringing  into  court  the  body  of  the  defendant^  i^c. 
logroft  the  attachment  on  a  ai.  6d.  ftamp  parch-   • 
ment  i  Cake  it  to  the  prothonotary's,  and  pay  fign^- 
iog  IJ.  4d.  feal  fd.  \  then  carry  fame  to  Mr.  Shel^ 
tm  the  coroner;  pay   him  two  guineas,  and  he^ 

•  If  in  MiJJI^,  on  Mr.  BurcbmU,  or  Mr.  Cater,  who  li,  or  %€t% 

^UBier-ihcrifF  fflr  the  county  of  M'Mltjm, 

I  If  ifl  MMIefat,  &/,  coroners  of  our  county  of  Middiejtx* 

N  3  will, 


s*         % 

^v  will,  on  idlvery  of  your  bill  of  coftg,  at  the  fame 

^•^  v^        time  get  the   money   of  the   flieriffa  :    warranc 

^ ,.     2s*  6i/.    If  It  16  in  Aliddefest^  take  fame  to  Mr. 

N^Cii'//  in   Chancery  Lam,   wfth  bill  of  cofts  >  pay 

iti'^tn  ll'  4'*  6i.     On  the  return,  if  he  does  not  pay 

the  imoney,  you  may  have  a  rule  for  him  to  return 

the  wriv  of  attachment,  which  get  of  one  of  the 

fecondartes,  and  ferve  him  with  copy.     If  he  does 

not  return  it,  Lnake  affidavit  thereof,  and  the  court 

will  grant  an  attac.hmenty  and  move  at  fimetinae 

that  it  be   direfted  t6  ilifars,  two  or  more  per- 

fons  named  foi  that  purpofe  to  be  approved  of  by 

the  prothonotaries. 

Attachme  tto        Motion  for  an  attachment  againft  the  coronera 

be  direaed  to^  f^^  ^^^  attaching  the  (heriff,  againft  whom  an  at- 

the*pia?ntTff  tnd  tachment  direScd  to  them  had  iffued  for  not  bring-^ 

tpprovrd  by  the  jng  in  the  body  of  defendant,  and  prayed  that  the 

piuthonotirj.      f^,^g  might  be  direfied  to  clifors  to  be  named  by 

the  prothonotary.     The  attachment  was  granted 

in  the  firft  inftance,  to  be  diredied  to  elifors  to  be 

named   by  the  plaintifF  and  approved  by  the  pro<^ 

thonotary.  jindretvs  v.  Sharp,  2  Black.  Rep,  i)i\. 

The  like  cafe  iai8.  Fitz.  N.  B.  54.  62. 

If  no  bail  is  put  in  at  all,  either  by  the  (herifF 
or  defendant,  then  after  the  rule  to  bring  in  the 
body   is  expired,   make  affidavit  thereof  in   thit 
manner : 
AffidATit  v/hen       /.  ^«  clerk  to  S.  G.  of  Cbanary  Lane^  Lmion^ 
no  bail  ii  it  all   attorney  for  the  plaintifF  in  this  caufe,  maketh  oath 
?"'*"•  and  faith,  That  he  did,  on  the  day  of 

inftant,  perfonaliy  ferve  Mr. 
who  is  or  ads  as  deputy  to  the  fecondaries  of  the 
city  of  London f  with  a  true  copy  of  the  rule  hereto 
annexed,  at  the  fame  time  (hewing  him  the  fatd 
original  rule ;  and  this  deponent  further  faith.  That 
00  bail  above  has  been  put  in  for  the  faid  defend- 
ant in  this  caufe,  he  this  deponent  having  this 
morning  fearched  with  the  proper  filacer  for  that 
purpofe. 
jr  fli^ifFdoet  If  <^c  iherifFdoes  not  return  the  writ  purfuant  to 

aoc  return  writ,  the  rule  after  fervice  thereof»  then,  upon  fearch 

thereof 


Aereof  made  at  the  Cujhs  Brevium^  you  make  an 
aflMavit  of  the  fervice,  and  move  the  courc  for  an 
attachment  ftr  mr  rtiuming  the  writf  purfuant  to 
the  rule,  which  affidavit  will  be  as  follows: 

In  tl^e  Common  Pleas. 

Jebn  DiWi  againft  Richard  Fenn^ 
y^bn  TaylcTj  clerk  to  Mr.  A.  B.  attorney  for  the  Affidavit  to 
above  named  platntifF,  maketh  oath  and  faith.  That  <»<>''fj°'*"  . 

-        '  1      r       J     J  ii./i-i  •ttichment  for 

a  wnt  oxtaptM  ad  nfp^wdendum  was  regularly  ilTued  not  returning 
oat  of,  and  under  the  feal  of  this  honourable  court,  the  writ. 
reiurnable  in  iigbt  days  rf  Saint  Hilary  laft  paft,  di« 
reded  to  the  prefent  iheriffs  of  the  city  of  London ; 
and    that    this   deponent  did,    on  the  day 

inftant,  ferve  Mr.  ,  who  is 

«r  ads  as  deputy  to  the  fecondaries  of  the  city  of 
Lomdam^  at  their  office  in  Groars  AlUy  in  the  Poul-^ 
try^  London^  with  a  true  copy  of  the  rule  hereto 
anneaed,  and  at  the  fame  time  (hewed  him  the 
faid  original  rule :  And  this  deponent  further  faith. 
That  be  did  this  morning  fearch  with  the  Cuflos 
Brmmm  of  this  court,  amongil  the  file  of  writs  as 
of  tfab  term,  for  the  return  of  the  faid  writ  oi  capias 
md  rtfpandindumj  but  that  the  fame  was  not  filed 
with  the  faid  Cuftos  Brevium.  Pay  fetjeant*s  fee 
lox.  bd.  rule  5  X.  td. ;  and  then  make  out  the  &:• 
tachmsnt  as  before. 


How  much  Sheriff^  and  Bail  are  liable  f  on 

The  pradice  for  more  than  50  years  paft  has  Bail  liable  to 
been,  that  the  bail  are  liable  to  the  whole  extent  of*^«*^°'«^<*»« 
tbe  penalty  of  the  bond  to  fatisfy  the  debt  really  ***  ^  '* 
owing  to  the  plaintiff.  Lord  Lcuihborough^  Mitcheil 
r.  Gibhrn.     H.  Black.  Rsp.  76.    They  are  alfo 
Vabie  to  cofts. 

Defendant  arretted  for  50/.  and  upwards,  (herifFsberifr  lUbie 
took  a  baiUbond  penalty  100  /•  Attachment  againft"  '^■J  •»  ***« 
the  IherifF  for  not  bringing  iq  the  body.     Motion  J^^,*^ 
to  fct  itaiide  on  payment  of  50/.  191.  together 
N  4  •    with 


1^4  e%mft. 

with  cofls.     SheriiF*8  officer  had  tendered  that  Atm 
and  cods  to  the  attorney,  who  refufed  to  take  IsA 
^  than  68/.  21.  6d.  the  real  debt.  Lord  LoughUrtu^, 

It  would  be  (Grange  if  the  (herilF  (hoald  be  allowed  ta 
put  himfelf  in  a  better  fituation  than  the  bail :  the 
cafe,  of  Mitchell  v.  Gibbons  was  determined  on  con- 
fideration,  GouU,],  Where  a  party  comes  himfelf 
and  enters  into  a  recognizance  with  the  bail,  he. 
is  bound  in  double  the  fum,  and  each  of  (he  bail,  ia 
the  fingle  fum  ;  then  each  is  liable  to  the  full  ex* 
tent :  and  the  fame  rule  (hould  prevail  in  bail  bonda 
taken  to  the  iberifF.  Wiljgn^  J«  The  (heriiFiDaji 
if  he  pleafes  bring  in  the  body  ;  he  ought  tp  put  tfao 
plaintiff  in  the  fame  fituation  as  if  good  bail  were 
put  in  and  juftified.  Ordered  the  rules  not  to  be 
difcharged  except  t)n  payment  of  the  whole  debt 
and  colts,  with  cofts  of  the  application.  FawUs  v* 
Maciintojh.  H.  Black.  Rep.  233. 
f'^in^'^aTi-te  ^f  i^tjheriff  is  out  of  office  after  he  has  taken  the 
ikcrirr.  defendant,  then  you  get  a  rule  in  the  fame  maiuier 

as  before  from  the  fecondary's  office  for  him  to  re* 
turn  the  writ,  which  if  he  returns  cepi  corpus^  you 
will,  on  fearching  with  the  Cuftos  Brevium%  get  a 
note  of  fame,  pay  ^d\  carry  it  to  tbeiilacer  for  hit 
rule  to  bring  in  the  body,  pay  21.  \id*\  then  Cake 
fame  to  the  fecondary's  office,  and  get  a  rule  pe<» 
reroptory  to  bring  in  the  body,  pay  51, ;  ferve 
copy  thereof  on  the  deputy  (heriff;  move  for  an 
attachment  if  bail  not  perfedlcd,  fame  as  before. 
N.  B.  Thrs  is  a  (nuph  more  expeditious  waj 
'  againft  the  late  (herifF,  than  by  dijlringas^  as  in  the 
Kingi  Benak. 

Notes, 
AttThmentV       Q^  the  rth  of  Novfmier  1783.  the  late  (heriffi 
the  ruJe  to  bring  pf  London  were  ruled  to  return  the  writ  of  capias  ad 
inthebo<jy  on    re(pondindum  ;  the  late  filcrifFs  returned  thedefend- 

of'he  uTe  ^'  cf  November  ^  rple  was  fcrvcd  on  the  prefent  (hcriffa 
Aeriff;  p  mere  to  bring  in  the  body,  which  they  did  not;  and  ari 
SJc^'Scrifli^*     aixacbmcnt  was  granted.     Now,  upon  motion  to 

let 


fte  aMe  the  attachment,  it  appeared  that  the  old 
Aeriffs  returned  the  writ  cepiccrpui\  and  alfo  there 
vas  returned  upon  the  writ  thus  by  the  new 
flier iffs  :  **  This  writy  as  above  indorfedy  was  dili- 
•*  ^MTtd  to  »s  the  undernamed  now  jhenffsr  by  th$ 
<*  abffvenitmid  late  Jbtriffsy  at  the  time  of  their  going 
•*  out  of  ojffico\'*  that  iherefore  the  rule  ought  to 
have  been  open  the  oldjberiff's,  to  bring  in  the  body. 
Upon  fliewing  caufe,  it  was  contended,  that  the 
new  flieriffs  having  made  the  inJorfemcnt  upon  the 
writ  as  before  fiated,  they  had  made  thefpfeives 
anfwerable  for  th«  body;  but  the  c^urt  held,, 
*'  that  the  indorfemeni  merely  /hewed  bow  the  writ  came 
"  imio  the  bands  of  the  frffent  Jherijf,^  and  tbtrefon 
•»  fet  oftdo  the  attachment'*  Scrjeart  Groffe  for  the 
plaintiff,  Serjeant  Bolton  for  the  IheriflFs.  Mich* 
t^rw,  24  Gw,  3.  Loighy  Gent,  one,  i^c.  v.  Turner. 

The  iheriff,  in  order  to  fave  bimfclf,  may  put  in  The  ftwjff  rn«y, 
bail  for  the  defendant  (againft  his  confeni).  upon  |i^t'i^b,\Tfoc* 
receiving   the    rule    to    bring  in  the  body,  and  defeadaou 
N>  A  The  TuUs  ought  to  keep  pace  with  the  defend- 
mefs  tim€%  to  that  the  fecond  ri4i  (hould  not  be 
brought   in   before  tbe/««r  days  are  expired,   in 
vbiph  the  defendant  has  to  put  in  his  bail  above» 
pufffuant  to  ihe  rule  of  court,  and  exception  en- 
lered. 

In  a  late  cafe  in  this  court  between  Spicer  aiiil  Attaehmeot  tet 
Limnel/y  the  writ  was  returnible  in  fi^^e^^"  d-^Y*  ^^  jf^^^^VJ^'^ 
Eafier:  the  rule  to  return  the  writ  was  ferved  oi^  i„*",,j;  ,^,^  ^* 
Wodnifday\  the  (berifF  ceturned  and  filed  it  on  the  bring  iq  the 
Saturehjn\2}^t\  on  Monday  the  plaintiff's  attorney,  body  before 
Without  waitings  till  the  defendant  had  put  »n  bail  p^^jngj^lj^ 
(i,  e.  till  Monday  evenings  which  time  he  bad  by  the  abote. 
^tf  tbftonrt),  pbt^ined  a  rule  to  bring  in  the 
body»  and  ferved  it  on  the  (heriff  on  the  morning  of 
Monday:  the  defendant  put  in  bail  Monday  evening, 
and  notice  was  given ;  no  ^j^ccption  waf  made  i  Anorher atrcmrt 
but  the  defendant  not  having  juftificd  within  the^''^'^''^'^ 
four  days^  an  attachment  was  moved  for  and  ob- 
uinedi  aiid  on  motion  to  fet  it  afide,  it  was  held 

irregular ^      ^ 


iS5  i^l^criff^ 

irregular^  becaufe  bail  was  put  in  in  time,  and 
plainiifF's  attorney  ought  to  have  ixcept$d  againft 
the  bail,  before  bg  bad  obtained  ibi  ruU  to  bring  in  tbg 
body.  Ea/i.  term^  23  Geo,  3.  Serjeant' Gr^  for 
the  plaintiff,  Serjeant  Bolton  for  the  (heriflFs. 
Tboajhrolc  Rg|e  to   bring  In   the    body   expired   SaU   19 

Srct'^JcVinhc  ^M  Mrmday  the  1 1  ft,  defendant's  bail  were  jufii^ 
de^ndant  juiii-  fied.  Same  day  motion  for  an  attachment  for  not 
^ies  baU  before  bringing  in  ihe  body.  Rule  why  it  (bouid  not  be 
moltiilrl'iiU  fctafide  with  cofts.  On  ftewing  caufe,  it  appeared 
in  time.  fhat  the  bail  were  Juftified  before  the  attachment  tvai 

moved  for.     Court  referred  it  to  the  prothonotary 
as  to  the  prai^ice,  who  fatd,  that  though  the  rule 
for  bringing  in  the  body  had  expired,  yet  if  defend- 
ant juftifies  his  bail  before  the  plaintiff  moves  for  an 
attachment,  the  (her iff  is  not  liable  to  an  attach* 
mcnt.     Thorold  v,  F/fier.  H.  Black.  Rep.  9.    Rule 
abfolute  with  cofts. 
ifexceptino  to       Motion  to  difcharge  a  rule  to  bring  in  the  body: 
•*"*!•  ?f'*"*.    the  defendant  had  put  in  bail,  but  no  exceptioowas 
Ihe  defendant     entered  m  the  filacers  book;  notice  of  juitmcation 
gives  notice  of    was  given.   Courc  held,  That  although  there  was  a 
'o«^not**ye"'*  w**^^*"  *5  between  the  parties,  yet  the  irregularity 
fteriff  it  not"    was  not  cured,  as  refpedling  the  (hcMfF,  and  there- 
liable,  fore  made  the  rule  for  difcharging  of  the  former 
rule  abfolute  with  cofts«     Rogers  v.  MapUback^  //• 
Black.  Rep.  107, 

N.  B.  If  the  (herifF  puts  in  bail  after  rule  ferred 

to  bring  in  the  body,  he  muft  juftify  before  a  render 

can  be  made»  though  not  excepted  to.     Poole  v« 

Peaie.  2  Black.  Rep.  1206. 

The  fteriflr  not        Exception  entered  in  the  book  and  verbal  ngtia 

ii*8  w*^MW^^*  given,  defendant's  attorney  proceeded    by  giving 

%SmI^^         notice  to  juftify :  The  rule  for  bringing  into  court 

the  body  of  defendant 'having  expired,  and  no  bail 

juftified,  an  attachment  was  granted,  which  was  fe| 

afide.     Cohn.  v.  Davis^  H.  Black.  Rep.  80. 


Cammoii 
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Common  Tipptaxantt. 

Common  Appearance  to  a  capias  is  entered  ^^"^^  ^ 
with  the  filacer  of  the  county  wherein  the  ^  ' 
writ  is  direded,  and  the  note  for  the  appearance  is 
wrote  on  plain  paper  in  this  form  : 

L9nd$H:  Appearance  for  J§hn  Dtnn^lzXt  of  Lm»  Koticeofap* 
d§tL,  yeomaoy  ats.  Richard  Finny  to  a  capias^  return*  P^**^^ 
able  in  eight  days  of  Saint  Hilary. 

T.  P.  Attorney. 

This  is  filed  with  the  filacer,  who  enters  the 
Came  in  a  hook  kept  for  that  purpofe ;  and  the  me- 
morandum or  warranty  as  before,  muft  be  filed  on 
a  2 1.  bd*  ftamp,  purfuant  to  the  flatute  25  Geo,  3. 
c.  8o» ;  pay  him  2r.  6d.  viz.  f  /.  6  d.  for  duty,  and  * 

%  J,  for  the  entry ;  if  there  be  more  than  one  dc« 
fcndant,  pay  4^/.  each. 

By  the  fiat,  5  Geo.  2.  c.  27.  Where  the  defend-  ligbtajyti^ 
ant  is  ferved  with  a  copy  of  the  procefs,  he  muft  W*^' 
iraufe  a  common  appearance  to  be  entered  on  the  re- 
turn,  or  wiihin  eight  days  after  fuch  return. 

N.  S.  This  means  from  the  return  of  the  capias^ 
aod  ir^r  the  qttarto  dicy  fo  that  if  the  capias  is  return- 
able in  eight  days  of  £/•  Hilary^  the  20th  of  January^ 
defendant  has  all  the  2Hth  to  enter  his  appearance. 

And  in  cafe  the  defendant  (ball  not  appear  within  ^  ^*^*^""' 
gigbt  days  after  the  rdurn  of  fuch  writ  or  procefs,  pu^nuff mAjT"* 
the  plaintiff,  upon  making  and  filing  an  afiidavit  of 
the  perfonal  fervice  of  fuch  writ  or  procefs,  may 
enter  a  common  appearance  for  the  defendant,  and 
proceed  thereon,  as  if  fuch  defendant  had  entered 
the  fame*     Stat.  12  Geo.  i.  c.  29. 

If  the  defendant  does  not  enter  his  appearance  Affidavit  of 
vntbin  eight  days  next  after  the  return  of  the  tvritj  the  JS'^.** 
plaintiff  muft  caufe  the  following  affidavit  to  be 
made  by  the  perfon  who  ferved  it,  which  may  be 
jworn  before  a  judge,  commiffioner,  filacer,  or  his 

deputy} 


i88    '  CotAnum  janefrarance. 

deputy ;  but  in  town  moflly  before  the  filacer,^^!* 
1 2  Gi9.  I .  c»  29.  and  is  to  be  filed  gratis. 
Common  ap.  By  Stat,  25  Geo.   3.  c.  80.  /•  .22.  -  Cooimon 

pearance  may  bt  appearance  may  be  filed  by  the  plaintiff^  according 

filcJ  according        *^    1       n  ''^  •  1.  -  c^'  c  j 

to  fl?tutc,  with,  ^o  ^^^  iiatute,  without  entering  or  hlmg  of  record  a 
•m a  wvrAAt.  memorandum  or  minute  for  the  defendant:  but  no 
folicitor  (hall  plead  or  carry  on  any  further  proceed- 
ings for  fuch  defendant  (if  common  appearance  has 
been  filed  according  to  the  ilatute)  without  filing 
the  minute  or  memorandum  before  mentioned,  un* 
der  penalty  of  5/.  /e^.  23.  If  a  defendant  is  ad- 
ded  after  commencement  of  an  adliony  a  memoraQ- 
dum  not  neceiTary,  /e£7,  24. 

Where  the  plain fij^  enters  an  appearance j  he  is 
not  obliged  to  take  notice  of  any  attorney  the 
defendant  employs,  unlefs  fuch  attorney  delivir  orfiU 
a  flea.     Cook's  Rep.  1 16.  Jones  v.  h^iUin/on. 

In  the  Common  Pleas. 
.  ^(7^/1  Denn  againfl  Richard  Fenn^ 

ineipflTcdin  .*  7^*»  Clegg^  of,  ^c.  cleric  to  J.  P.  attorney  for 
treSle 6ri.  fiaipp.  the  abovcnanrved  plaintiff,  maketh  oath  and  faith^ 
fd  paper.  ^hat  he  did,  on  the  ift  day  of  Nevembcr  inftant^ 

perfonally  ferve  the  above  defendant  with  a  true 
copy  of  a  writ  of  capiat  ad  refpondendun^y  which  ap- 
pears to  this  deponent  to  be  regularly  ifTued  out  of 
this  honourable  court,  and  returnable  before  his 
majcfty's  juftices  at  IVeftminfter^  in  eight  dayt  of  Saint 
Hilary^  under  which  faid  copy  was  written  an 
Englifh  notice  to  the  faid  defendant  of  the  intent  of 
fuch  fervice,  purfuant  to  the  ftatute  \n  that  cafe 
made  and  provided. 

SworP)  {ST^.  John  Clegg* 

An  appearance        The  defendant  in  the  writ  and  declaration  waa 

t^ff^'irfeitl^'^e*^^^^^  ^^^^^  J'^'^y  alfo  the  affidavit  of  fervicc 
dant  in  a  wrong  was  right.  An  appearance  according  to  the  ilatote 
name  amended  was  entered  by  the  name  of  James  inftead  of  Johitm 
^^'/•^*'**  On  motion  to  fet  afide  declaration;  Court  faid, 
tbb  is  a  mere  flip>  and  the  affidavit  is  right.   So  lee 

ihi$ 


the  filacer  alter  the  entry  %of  the  appearance*  and 
bfert  the  name  of  J&bn  inftead  of  Jameu  We/ion 
¥•  PMimam.     3  ^iif.  49- 

If  baroD  and  feme  are  fued,  the  baron  muft  ap-  Biroa  tnd  ftoi^ 
pear  for  himfelf  and  wife,   and  plaintiff,   although 
wife  not  ferved,  may  appear  according  to  the  feature 
for  them.   Col/ins  v.  Sbapland  and  ux*    Barnes  412. 

An  appearance  cures  all  errors  and  defc£ls  in  Appeanncecarct 
piocefr.    Barms  161,    mifon  y.  Fin.h.    /^/V/.  167.  •*'***^*^«* 
iVadi  V.  tVadman.      3   H^tlfm    141.       Lloyd  v. 
mUiams. 

If  a  writ  be  ferved  on  defendant  by  a  wrong  name^  If  writ  renred  hy 
and  he  files  appearance  in  his  right  name^  he  may  '^'^"S ""«»*«• 
be  declared  againft  by  his  right  nam€\  therefore,  if 
yoQ  arc  aware  of  that  miftake,   ftay  till  he  appears 
before  yois  file  the  declaration. 

If  plaintiff  enters  an  appearance  for  the  defend-  irreguUnty  of 
am,  before  the  time  ihe  defendant  has  to  enter  his  pJ*«nt»i^"«  cnte-- 
appearance  is  expired,  the  defendant  muft  complain  f"f  defcSanT*© 
of  the  irregularity  before  judgment  figned.     Morft  be  compUinedof 
?.  Fambam.     Barnes  242.  before  judgment. 

That  any  attorney  of  either  bench  accepting  a  Aftnroejrnot»p- 
warrant  to  appear,  or  fubfcribing  a  procefs,  i^c.  be  P*"j"^  *"**"*: 

w    %  /  °.  I       ,.   .  ,  .ing  to  underwK* 

compelled  to  cauie  appearance,  01*  be  liable  to  an  in?,  to  be  it. 
attachment,  or  put  out  of  the  roll,   as  the  cafe  re-  cached. 
quires.     R.  M*  1654.    fe^i,  13. 

In  what  Cafes  a  Common  Appearance  will 
be  ordered. 

Ak  ac'iUam  was  put  into  the  coptnsy^  which  Common ippeai^ 
Wis  indorfed  for  bail,  but  no  ac^etiam  was  put  on  *""  ordered, 
the pracipi'f  therefore  common  appearance  ordered. 
Barnes  1 17.  ffay  v.  Mann.  One  affidavit  againft 
fevcral  defendants  upon  feveral  debts,  common 
appearance  ordered.  Barnes  70.  Belt  v.  Goodman^ 
iiid.  115.  But  refufed  in  Trinity  Term  1783;  where 
one  only  was  arrcfted,  and  where  the  ad^ioa  is 
texatious.  2  Blaci»  R^p.  809.  The  hun)and 
ibfconded  and  could  not  be  taken,  but  wife  a)rrcfted 
ji  on 
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Blick  v.- 


wife. , 


Marriage  muft 
b«  nude  out* 


W  mefne  proccG;  (he  was  dtfcharged. 

Halfpenn  and  wife.     Barnes  67 . 

Rule  at  to  the       Pa  Cur,     The   rule   is,   that  where  there  is 

tiifa*'****^*^*  judgment  and  execution  againft  both  the  hufband 

^    ^  and  wife,  (he  (hall  not  be  difcharged  ;    but  if  they 

both  be  in  cuftody  upon  mefne  procefs,  the  wife 

fhall   be  difcharged   upon   conimon  bail.    Anottm 

3  lyilf.  124. 

Where  the  marriage  is  clearly  made  out,  the 
court  will  order  the  feme  to  be  difcharged  on  com* 
mon  appearance.  Holland  v.  Erjkine.  Barnes  lOO, 
But  when  (he  a£ls  as  a  feme  fole  for  twelve  years, 
it  makes  the  matter  doubtful.     Ibid. 

Affidavit  (lating  defendant  was  indebted  to  plain* 
ti(F  in  trover^  common  appearance  ordered.  //• 
Black.  Rfp.  218.  Hubbard  s.  Pachy. 

Defendant  arreted  on  an  affidavit  for  fo  much 
money  won  of  him  by  the  plaintiiF,  at  divers  plays 
or  games  called  brag  and.  tofsup,  which  he  pro- 
mifed  to  pay.  Defen^^ant  difcharged  on  a  common 
appearance.     Toung  v.  Moore.     2  IVilf.  67. 

If  defendant  produces  a  duplicate  of  his  difcbarge 
as  a  fugitive,  he  (hall  be  difcharged  on  a  common 
appearance.  Banns  lOO.  So  if  hisdifcharge  be  a» 
an  infolvent  debtor.  Baxter  v.  Overton.  Ibid.  I02. 
Vide  105.  Norton  v.  Lutwidge.  Same  point  as  a 
fugitive. 

Motion  to  difcharge  defendant  on  affidavit  that 
defendant  was  married  30tb  of  O£fobtr  sj6^,  to 
comreon  appeal- ^-  P*  Meadon^  at  St.  Margaret's^  Wefiminjier^ 
anre^uniefsthe  with  whom  (he  has  ever  fince  cohabited,  and  he  is 
i^^lTioriousr"  gene''*"y  *^"own  to  be  her  huflband,  but  that  (he 
was  arretted  laft  February  for  23/.  though  the  caufe 
of  adiion  (if  any)  arofe  (ince  the  coverture,  and 
that  plaintiff  then  knew  her  to  be  the  wife  of 
G.  F.  Meadon,  A  copy  of  the  regitter  was  alfo 
produced  and  a  bill  of  exchange  drawn  by  G. 
Meadony  was  alfo  produced,  whieh  fhe  offered  to 
plaintiff  to  be  changed  for  her  on  10th  of  February 
1772,  the  day  when  their  dealings  commenced. 
Per  Cur.    Where  a  tradefman  gives  credit  to  a 

woman 


Fsaidv^* 


Thf  codVt  will 
not  difcharge  a 
feme  cnvert  on 
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woman  of  genteel  appearance  for  articles  of  drefs 
not  much  beyond  her  level  (as  was  the  prefenc 
cafe),  and  he  does  not  know  her  to-  be  a  married 
woman,  nor  does  (he  inform  him  fo,   nor  is  her 
coverture  of  fuch  fufficient  notoriety  as  upon  rca- 
fonable  enquiry  he  might  find  it  out;    if  in  fuch  a 
cafe  he  brings  his  adion,   the  court  will  not  inter- 
pofe  in  this  fummary  way  to  deliver  a  woman  in 
fuch  circumft^nces  as  contributed  to  impofe  upon 
the  plaintiiF,  but  will  leave  her  to  plead  her  cover- 
ture :    Though  they  would  certainly  dil'charge  a 
feme  covert  who  lived  openly  with  her  hufband, 
however  the  plaintiff  might  pretend  ignorance  of 
it,  for  then  it  is  his  duty  to  inform  himfelf.     The 
plaintiflfs  affidavit  is  cautioufly  worded,  and  not  fo 
explicit  as  it  ought  to  be;  yet  from  the  confufion  of 
the  chrtfiian  names  of  the  fuppofed  hu{band,.it  is  by 
no  means  dear  to  the  court  that  (lie  really  is  a  feme 
covert ;  and,  if  (he  was,  there  was  not  a  fufficienc 
notoriety  of  it  to  the  world  fo  as  to  intitle  her  to 
her  difcbarge  in  a  fummary  way ;    nor  is  it  to  be 
conceived  that  if  (he  was  really  the  wife  of  a  man 
in  a  genteel  office,  he  would  have  let  her  remain 
in  gaol  from  February  la  ft  to  the  23d  of  May  for 
23/.  without  giving  bail  for  her :    upon  all  thefe 
accounts  the  court  do  not  think  it  neceflaryto  in- 
terpofe,  but  will  leave  her  to  her  regular  remedy. 
Rule  difcharged.    Pearjon  v.  M^adm.     2  Black* 


Rep.  903. 


If  defendant  a  bankrupt^  produces  his  certificate  Btnkrapc 
allowed,  confirmed,  and  inrolled,  he  (ball  be  dif- 
charged. But  the  court  will  not  difcharge  a  bank- 
nipt  on  common  appearance,  when  the  commiHion 
appears  to  have  been  grofsly  fraudulent,  a  Blackf 
Rfp*  725.     Siwley  v.  Jones. 
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THE  fubftantial  rules  of  pleading  are  founded 
in  (Irong  fenfe  and  in  the  founded  and  clofeft 
logic,  and  fo  appear  when  well  underfiood  and 
explained  ;•  though  being  mifunderftood  and  roif* 
applied,  they  are  often  made  ufe  of  as  inftruments 
of  chicane.  Robin/on  v.  Ralty,     i  Burr,  316- 

It  is  one  of  the  moft  honourable,  laudable  and 
profitable  things  in  our  law,  to  have  ^he  knowledge 
of  Will  pleading  in  actions,  real  and  perfonaL  (a* 
Lit.  534. 

Rules  reJpeSing  Declarations. 

I.  The  parties  demandant  or  plaintiff  tenant 
or  de^fendant,  ought  to  be  well  named. 

7.  So  the  time  of  a  matter  charged  in  the  decla- 
ration ought  to  be  certainly  alledged,  and  therefore 
XTX  ajfumpfity  the  day  being  omitted  on  which  the 
promife  is  made,  it  is  bad.     YeL  94.  PL  Com.  24t 

3.  So  a  certain  place  ought  to  be  alledged 
Tvhere  every  fad  material  and  traverfable  was  done* 
Hitch,  226. 

4.  The  gift,  and  every  thing  that  is  of  the  cflence 
of  the  plaintiff's  a^htij  muft  be  fet  forth  in  the 
declaration  ;  and  herein  we  may  lay  it  down  as  a 
general  rule,  that  that  feems  properly  to  be  the 
effeoce  of  the  adion,  without  which  the  court 
could  have  no  fufficient  grounds  to  give  judgment; 
and  this  is  to  be  determined  in  every  action 
according  to  its  nature,     Dc^r.  PL  85. 

5.  If  the  declaration  be  not  fufficient  foundation 
to  ifive  judgment,  this  may  be  moved  in  arreftof 
judgment  after  vcrdifl,  becaufe  judgment  cannot 
be  given  when  it  appears  that  though  the  h&  be 
found  for  the  plaintiff,  yet  he  has  not  fufficient 
caufe  of  action.     Uick 
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6.  It  is  a  general  rule  in  pleading  that  the 
defendant  mud  (h^w  a  tiile  in  the  plaintifF;  and 
that  it  is  regularly  true,  that  if  ihe  plaintiff  will 
himfcif  difcover  to  the  court  any  thing,  vi^hereby  it  - 
may  appear  that  he  had  no  caufe  of  a£lion  when 
he  cooiipenced  it,  his  writ  (hall  abate.  Cro,  £Iiz» 
325.      Af^or  593. 

7.  It  is  laid  down  as  a  general  rule,*  that  in  all 
cafes  where  an  intercfl  or  ettate  commences  upon 
condition,  be  the  condition  or  a£l  to  be  performed 
by  the  plaintiff,  defendant,  or  any  other,  and  be 
it  in  the  affirmative  or  negative,  there  the  plaintiiF 
ought  to  (hew  it  in  his  declaration,  and  aver  the 
performance  of  it  i  for  the  intereft  or  tftate  com* 
mences  in  him  upon  the  performance  of  the  con- 
dition, and  not  before.  But  when  the  intereft  of 
the  efiate  pafies  prefently,  and  Vefts  in  the  grantee, 
and  is  to  be  defeated  by  matter  ex  poji  fa£i9^  or 
condition  fubfequent  to  the  condition  to  be  per-  * 
ioxaitA  in  the  affirmative  oc  negative,  or  to  be  per* 
formed  by  the  defendant  or  any  other;  there  the 
plaintiff  may  count  generally  without  (hewing  of 
toy  performance,  and  this  (hall  be  pleaded  by  him 
who  is  to  take  advantage  of  it.  7  Co.  10.  Z>7/.  . 
Siig.  418.  Although  the  plaintiff  muft  fet  forth  in 
his  declaration  every  material  thing,  and  without 
which  he  could  not  be  entitled  to  his  adlion }  yet 
herein  the  law  requires  no  greater  certainty  than 
the  nature  of  the  thing  is  capable  of;  and  there- 
fore if  a  control  be  made  in  general  terms^  the 
dukraihn  upon  fuch  contra^  may  be  in  the  fame 
terms.     3  £^.319. 

8«  It  mufl  contain  fuch  certain  affirmation  that 
it  may  be  traverfed ;  for  if  there  be  no  certain 
affirmation  to  make  the  declaration  itfelf  traverfabic, 
it  will  not  be  cured  after  a  verdi£t,  becaufe  it  is  a 
defeat  infubflance.  Co.  Lit.  303.  Cro.  Jac,  361. 
2Bk//ir»  214.      Cro.  Eliz.  33.  441.      2  Saund. 

319. 

9*  The  law  requires  no  greater  certainty  than 

the  nature  of  the  thing  will  admit  of;  as  where  an 
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tAion  is  brotight  for  things  not  fubjed  to  dHfinc* 
'  tion  by  number,  weight,  or  meafure ;  ars  in  tref- 
pafs  for  breaking  his  ciofe  with  beafts,  atid  eating 
bis  peas,  without  faying  how  much  ;  ye{  this  de* 
claration  has  been  held  good,  becaufe  nobody  csn 
number  or  meafure  the  peas  that  beafts  can  eat.  Stih^ 
136.  25^1/^.642.  I  LordRajm.^%.  ^Wilfonix^tm. 

10.  That  where  the"^/AMf^  is  well  defcribed^ 
the  court  ought  not  to  be  too  ftri£t  in  fcanning  the 
words  ;  and  that  if  the  thing  is  fo  defcrtbed,  that 
the  jury  may  know  what  is  meant  thereby,  it  is 
well  enough.    BtiU^  235.  i  herd  Ray.  588. 

11.  Where  a  thing  is  laid  in  the  declaration  hf 
way  of  aggravation^  fuch  allegation  is  uncertain,  or 
that  circumftance  is  not  proved  to  the  jury,  yet 
this  (hall  not  arreft  the  judgment;  becaufe  tbe^j^ 
of  the  adion  is  the  thing  itfelf  in  demand^  and  the 
aggravation  is  only  the  manner  of  doing  it ;  and 
though  this  may  increafe  the  damage  (omething, 
yet  it  is  not  to  be  out  of  proportion  to  the  thing  in 
demand.  'Cro.  Jac.  664.  ,7  Mod.  142.  Stj.  25, 
199.  I  Lev.  3or.  303.  LordRay.  991.  Str.S^j. 
K^h.Sis.     2ff'i{f.2g2. 

'  12.  If  a  declaration  be  good  in  part,  though  bad 
as  to  another  part,  the  plaintiff  is  incitled  to  judg- 
ment for  fo  much  as  is  well  alledged,  efpecially  if  it 
be  not  of  an  entire  demand.    10  Co.  1 15.    Roil,  ^k, 
784,  785.     2  Show.   103.     I   Salt.   133.     Vid^ 
3  Burr.  1235. 
Repet^tionttobe      13.  For  avoiding  of  long  and  unneceflaty  re* 
avoirud  in decia-  petitions  of  the  ordinal  writ  in  aAions  upon  the 
rfttiont.  ^^p^^   ^^j   perfonal    aflions   upon    pchal  ftatutcs. 

On>  the  nature  That  declarations  in  anions  of  trefpafs  on  thecafe 
of  the  aaioft  to  Qr  perfonal  adions  upon  any  general  ftatute,  name- 
rpc  i«  • .  ly^  i^j^g  2nd  cry,  monopolies,  and  'for  fuits  in  the 
admiralty,  and  fuch  like,  other  than  debt,  repeat 
not  the  original  writ,  but  only  the  nature  of  tht 
adion,  viz.  A.  B.  was  attached  to  tmfwer  C.  D. 
in  a  plea  of  trefpafs  upon  the  cafe^  or  in  a  pha  rf 
trefpafs  and  contempt  again/!  the  form  of  the  Jiattttt^ 
Rule  Mich.  1654.    ftff*  i6« 

14.  Foe 


14.  F^or  Cbe  avoiding  of  tbe  ccnnlhdn  bstr  thi  CimmiUk^K* 
new  affignment.    The  declaration  opon  afl  origioat 

writ  or  bill,  quart  daufum  fregii^  may  iheniiort 
the  place  certainljr,  and  fo  prevent  the  ufe  and 
fleceffity  of  the  comnion  bar  and  new  aiSgnmenu 
IM.  Jta.  17. 

15.  That  unnecefiary  length  of  dedarati^ns  be  Unrirreiftrx 
ferboroe)  and  in  order  thereunto,  that  in  anions  <>f  l^**^,^  ** 
covenant  not  to  repeat  more  of  the  deed  than  is 
neceffary  for  the  affignment  of  the  breach,  aruf  not 

to  repeat  the  covenant  in  the  conclafion.     Ibid.  • 

i6*  In  adbns  of  (lander  Itfng  preambles  be9iin&r« 
forborne,  and  do  more  inducement  rh^n  what  is 
neceflary  for  the  maintenance  of  the  adion  ;   but 
when  it  requires  a  fpecial  inducement,  or  ^Uoqutum, 
lUd* 

17.  That  tn  afiions  upon  general  ftatutes,  tbe  On  tUUMu 
declaration  not  to  repeat  the  ftatute,  but  to  con« 
dude  againft  the  form,  of  the  ftatute  in  fuch  cafe 
made  and  provided )  as  in  cafe  of  debt  upon  the 
Sm.  2  Ed.  6.  for  tithes,  and  32  Hi  8.  for  main- 
tcnanee,  ai  Jac.  of  monopoly.    IM. 

iS.  That  aAion  of  debt  upon  a  judgment  bad  DVbtAn  jad|^ 
in  the  courss  at  Wejhmnfttry  to  recite  only  the  "***^ 
jarigment ;  but  tf  a  judgment  had  by  or  againft  an 
caccntJor  or  adminiftraior,  then  the  adion  of  debt 
npofl   that  judgment,    to  repeat  tile  dectaration 
awl  judgment.    Ihii, 

f  9«  That  before  the  declaration  adually  entered,  when  ^edaNM 
die  plaintitf  may  amend  his  declaration,  paying  ^'^^^^ 
cofts,  CH'givingjmparlance,  at  the  plaintiff's  eicAion^ 
liy  the  «rder^  a  judge  of  the  court.     But  after  it 
is  emetfedy  if  tbe  amendment  be  but  a  fmall  matter 
that  doth  not  deface,  the  roii^  yet  that  before  iflue  ^ 

or  daw ntfer  entered  it  be  amendable  by  rule  of 
court  ttpMi  cofts,  atid  liberty  to  plead,  with  a  new 
or  fsffther  impailanee.    Ibtd^ 

As  the  rules  of  frfeadiog  are  founded  in  goodRotfsofphadtna 
fatfe,  their  objeAs  are  ^f^r/>«  and  brevity.  No- ^|^*^;'^/;^^^ 
iung  ai  iMre  dcfirabie  for  tne  court  than  precifton,   ^  ^* 
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When  no  waiv- 
er cf  bail. 


nor  for  the  parties  than  brevity.  It  is  eafy  for  a 
party  to  ftate  his  ground  of  adion.  If  it  is  founded 
on  a  deed,  he  needs  not  fet  forth  more  than  that 
part;  which  is  neceflfary  to  entitle  him  to  recover* 
If  he  ftates  what  is  impertinent,  it  is  an  injury  to 
the  other  party,  and  may  be  ftruck  out,  and  cofts 
allowed  upon  motion.  As  where  a  declaration  for 
a  furgeon's  demand,  and  in  every  count  it  was  laid 
to  be  for  curing  the  defendant  of  the  foul  difeafe^ 
the  court  cxprefled  great  difpleafure  that  fuch  lan- 
guage was  ufed,  and  intimated  their  defire  that 
whenever  the  like  fcandal  is  inferted,  that  fomebody 
would  move  to  ftrike  out  the  words,  and  to  refer 
it  for  fcandal  and  impertinence,  and  that  they 
(hould  dire£l  the  prothonotary  to  tax  exemplary 
cofts  ;  that  the  rule  for  deferring  fcandal  ought  to 
be  the  fame  at  law  as  in  equity ;  and  that  they 
remembered  35c/.  cofts  taxed  in  chancery  for 
fcandal.     2  iPii/on  20.    j/mn. 

A  declaration  containing  five  counts  reduced  into 
two.     Bownas  v.  lVilc9ck.     Barnes  360. 

Variance  between  the  declaration  and  procefs* 
f.  i.  to  anfwer  the  plaintiiF  qui  iam  pro  dim.  ngt 
pro  fiipfo  ftquUur^  and  the  declaration  in  his  own 
right,  is  fatal.  Canning  v.  Davis.  4  Burr,  427* 
cited  in  2  Black.  Rep,  722.  Lloyd  v.  ff^slliams» 
But  where  the  procefs  is  to  anfwer  to  yolm 
Lhyd  only,  and  the  plaintiiF  declares  in  an 
adiion  qui  tam^  the  court  held  this  well  enough. 
Lloyd  v.  Pmiams.  3  mif.  141.  Vide  2  Str. 
1232. 

If  the  plaintiff  declare  in  debt,  on  procefs  with 
ae-eiiam  in  cafe^  it  is  a  waiver  of  the  bail.  3  fPilf. 
141.     Lloyds.  JVilltams. 

It  is  reafonable  in  all  cafes,  that  the  plaintiff 
fhould  give  to  the  defendant  an  account  of  the 
particulars  of  his  demand,  and  the  court  or  a  judge 
may  ftay  proceedings  till  it  ia  done. 

Where  an  arreft  (ball  be  by  virtue  of  a  capias 
ad  nfpond.  in  any  county,  and  bail  be  put  in,  and 

plaintiff 
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plaintiff  fliall  think  proper  to  declare  in  a  different 
countj,  it  ihall  not  be  deemed  a  waiver  of  the  bail. 
It,  H.  T.  22  Gio.  3*  Vide  this  ruU  at  length, 
title  Proctfs. 

Ordered,  that  all  declarations  and  pleadings  (hall' Deli? ery  at  to 
bcdcli?ercd,  all  fych  demands  made,  and  all  notices  t»ac  of  pleading. 
given,  before  nine  in  the  evening.     R.  E»  T*   lo 
G#9.  2. 


Of  intttling   and  laying  the  Day  in 
Declaration. ' 

If  thecaufe  of  adion  arifes  within  the  term,  offfcaofeofaaion 
which  the  declaration  is,  then  do  not  intitle  it  as*"^*"  in  term, 
of  the  term  generally,  but  make  a  fpecial  day  after 
thecaufe  of  adion  accrued,  as,  ^<  ^tfif^tf;^  next  after 
*<  15  days  from  the  day  of  Saint  Hilary^  in  Hilary 
«*  itim^  in  the  28th  year  of  the  reign  of  king 
«*  Gio.  3.*'  inflead  of  ••  Hilary  term  generally." 
Sir.  806. 

If  the  plaintiff  declares  on  a  note,  the  day  is  ma-  when  day  . 
terial,  and  an  efllential  part  of  the  agreement,  from  material. 
which  he  cannot  vary ;  fo  on  a  bond  or  other  writ* 
ing:  but  in  the  cafe  of  a  common  ajfumpfity  the 
day  is  alledged  only  for  form,  and  therefore  the 
defendant  cannot  confine  the  plaintiff  to  .the  day 
alledged  in  the  declaration.  Ibid.  Sir.  21.  Vide  Co. 
Lkt,  283.     Plow.  Com.  24.  a. 

In  other  cafes,  as  in  trefpafs,  affault,  battery,  &c.  When  no^ 
the  day  is  immatirialy  but  is  in  general  laid  after  the 
caufe  of  adion  accrued,  and  before  the  term  or 
time  of  which  the  declaration  is  intitled. 

In  aflault  and  battery,  proof  that  the  affault  was  ' 

on  a  day  after  the  commencement  of  the  futt,  may 
be  helped,     j  fTtlf.  lyi. 

Plaintiff  may  (hew  the  true  commencement  of 
an  aAion,  contrary  to'  the  fi6lion  of  the  law,  even 
in  penal  afiions,    3  Burr.  1 241. 

"^     O3  If 
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If  AttB  is  no  fpecial  memorandum,  he  mny  lh«« 
by  the  writ  that  the  adion  was  commenced  after 
the  time  to  which  the  bill  relates.    JUd, 

A  declaration  intitled  generally  of  MUlHulma$ 
term>  which  dated  the  promifes  and  breach  to  have 
been  made  on  the  7  th  of  Nsvember  1785  j  on  fpe- 
cial demurrer  and  caufes  affigned,  that  the  declara- 
tion muft  be  deemed  a  declaration  of  the  firft  day 
pf  that  term  whereon  the  promifes  are  Uid,  and 
jthe  caufcs  of  aflion  to  have  arifen  7th  of  November 
17859  which  was  a  day  after  the  firft  day  of  the 
term ;  and  that  the  declaration  by  the  memoran- 
jdum  appears  to  have  been  exhibited  before  any 
(caufes  of  adion  appear  to  have  accrued*  Symons  y, 
L^Wf  Sty*  72.  in  point  for  the  praintiflF.  Aft)hurfl  J. 
'  sf*Tbe  court  ought  to  make  any  intendment  againft 
a  mere  captious  objedlion.  We  muft  refort  to  the 
old  pradice  of  declaring  ^u  Unut  \  there  we  604 
that  the  declaration  could  not  have  been  delivered 
till  the  fitting  of  the  court*  And  then  it  is  as  pro- 
bable that  the  promife  was  made  before  the  decla- 
ration as  afterwards,    ^ugb  v.  RMnfin^  Term  Rep. 

A  declaration  on  xfdn  fachs  returnable  thclaft 
return  of  the  term^  may  be  intitled  of  the  fame  term 
generally,  IVard  v.  GanfeL  3  IVilf.  154. 
4ftioD»  ar«  to  No  a£Uon,  ^c.  ihall  be  ftaid,  nor  any  judgment* 
piocted  (hough  fentence^  &f.  reverfed,  by  reafon  of  omiffion^ot 
m^^l^lm  *^^^^  "^  ^^^  entering  or  filing  of  record  the  me* 
filed.  '  morandum  or  minbte  diredled,  but  ibe  court  (hall 

proceed  the  fame  as  if  fucb  memorandum  or  mi- 
nute was  pptered  or  filed.    Siai.  25  Ga^.  3*  c.  8o. 
/  17. 
How  to  be  10.       When  the  declaration  is  drawn,  it  is  to  be  tn* 
giofC'4,  aad  10  grofled  on  treble  penny  ftampt   paper ;  charge  on 
^^'^^*  the  back  thereof  4<^.  ptr  lheet(fcvenfy  twoworda), 

and  duty  ^d. ;  warrant,  in  debi^  trefpafs>,  ^md  tU^ 
tinue^  4^d\  in  other  s^f^ionSy  8^. ;  and  if  the  |Jain« 
itifFfs  attorney  enters  appearance^  according  to  tbc 
-^atute,  5/.  loi.  more. 

Jbcrt 


There  are  two  wajs  in  which  the  plain  tiff  may  Two  wtyt  to 
declare.     The  one  on  the  ntum  day  of  the  a>ri/,^««**«« 
which  is  termed  di  ban  iffi^  or  cbnditionally,  un« 
til  Special  or  common  bail  be  filed.     The  other  in  ^ 

tUifj  which  is  when  the  defendant  has  appeared, 
or  where  plaintiff  has  entered  an  appearance  ac- 
cording to  the  ftatute  for  him :  in  the  latter  cafe  the 
notice  to  plead  is  without  condition  within  the 
time  limitcxi*  But  the  better  w^y  is  to  file  it  di 
htm  effiy  as  it  fpeeds  the  caufe. 

If  a  declaration  is  filed  in  chiefs  the  plaintiff  muft 
fee  that  the  defendant  has  appeared,  or  that  he  en- 
ter it.  according  to  the  ftatute,  before  declaration- 
is  filed.  Matthews  v.  Stom.  Barnes  24.Z.  Pra£t. 
Jtig.  31.  The  pradice  in  K.  B-  is  the  fame.  Term 
Ref.  J.  V.  635.  dik  V.  Raven* 


When  Declaration  may  be  delivered  de 

beneefle. 

• 
Upon  procefs  returnable  the  firflj  fecond^  or 
third  return  of  any  term^  the  declaration  may  be 
delivered  de  bene  iffe^  at  the  return  of  the  procefs," 
with  notice  to  plead,  if  in  London  or  Middlefex  (and 
defendant  lires  within  twenty  miles  of  London)  in 
fuer  days.  But  if  the  plaintiff  declares  in  any  other 
eaunty^  then  it  may  be  delivered  de  bine  ejfe^  with 
notice  to  plead  within  eight  days  after  declaration 
delivered,  ekher  where  there  is  ffeciql  or  common 
baii  filed.    R.  Tiin.  8.  Geo.  3. 


OJ^delivering  Declaration  iibere  Defendant 
Jiles  Jpecial  Bail  or  common  Appearance 

If  the  defendant's  attorney  has  appeared,  or  put  W»«"  deftndmt 
in  bail,  the  declaration  muft  be  delivered  to  him,  "PP**"* 
whereupon  he  muft  pay  for  the  fame  duty  and 
warrant ;  or  on  refufal  by  him,  or  his  clerk  in  his. 
O  4  abfence 


doo  3}etIatation; 

abfence  (or  if  his  abode  be  unknown),  it  may  be 
filed  in  the  protbonouries  office,  on  payment  of  is, 
a  count,  or  8^.  per  fheet;   and  then  on  notice 
thereof  to  the  defendant  or  his  attorney  (and  from 
the  time  of  giving  faid  notice,  and  not  before,  the 
declaration  is  well  delivered),  ^nd  on  rule  to  plead 
being  given,  judgment  for  want  of  plea  o):')  be 
figned  ;  apd  no  plea  may  be  received  riil  the  decla- 
ration is  taken  out  of  the  office.     R,  T,  iiJV.  3. 
Where  plaintiff       fyh$n  appearance  is  entered  according  to  the  ftatute. 
fcndant  ^thc^^de-  ^^  ^  ^^^^  where  a  copy  of  the  procefs  of  this  court 
ciaatioQ ftiaii  be  IS  fcrvcd  upon  any  defendant  or  defendants  by  the 
left  in  fhc  office,  plaintiff's  sttomcy,  purfuant  to  the  acl  for  prevent- 
an  nonce  given,  i^g  friyolout  and  vexatious  arrefts,  the  plaintiff's  at- 
torney, in  fuch  cafe,  (ball  leave  a  copy  of  the  de- 
claration in  the  office,  and  likewife  give  notice 
thereof  to  the  defendant  or  defendants,  by  deliver- 
ing an  Englifti  notice,  written  in  a  fecretary  band, 
to  fuch  defendant  or  defendants,  or  h"^  leaving  the 
fame  at  the  laft»  or  mod  ufual  place  of  abode  of 
fuch  defendant  or  defendants,  fignifying  th&  nature 
of  the  adion,  at  whufe  fuit  it  is  profecuted,  and 
Afier  fuch  no*    in  whofe  office  fuch  dtrclaration'  is  left.     And  in 
wtUn  Aa*ir'bi  ^^^^  ^^^^  defendant  or  defendants,  after/uch  notice 
deemed  wHi  de-  givep,  do  not  plead  by  the  time  the  rules  for  plead- 
liTfcd  5  and  if  jngate  out,  the  plaintiff  in  fuch  cafe  may  (ign  his 
S«alnt*e.  J"dg<nent  (a  rule  -to  plead  beu.g  firft  given),  with- 
judgment  nay  be  out  any  Other  or  further  caliiijg  for  a  plea;  and 
/iKnecJ,  and  no*  thcrcon  give  notice  of  executing  his   writ  of  in- 
*iajVg?veru     ^"^^X*  cither  by  delivering  notice  in  writing  to  fuch 
defendant  or  defendants,  or  by  leaving  the  fame  at 
the  laft  or  mod  ufual  place  of  abode  of  fuch  de- 
fendant or  defendants';    which  (hall   be  fufficient 
notice  to  fuch  defendant  or  dcfen^ants^  of  the  time 
of  executing  fuch  writ  of  inquiry.     R,  Mich,      i 
Geo.  2, 
Service  after  re-      The  fervice  of  a  writ  after  the  return  day  is  bad, 

hV?ake'*dec"lJ-^  *"^  ^^  '*  *^  '*^  *'  *^*^^  "°^  ^^**^^"  ^*y*  between  the 
ticn  out  of  the  ^efte  and  return.     But  if  defendant  take  the  deda- 
(iffice,  |ood,        ration  out  of  the  office,  he  waives  all  irregularity  of 
procefs,     IPMle  V.  pMller.  H.  Black.  Rep,  222. 

2  Of 


Of  declaring  on  Procefs^  rettfrnabk  on 
any  other  Return. 

If  the  procefs  be  returnable  on  any  other  ntum 
tfaan  the  firft,  fecond  or  third  return^  the  defendant 
is  then  entitled  to  an  imparlance ;  and  in  fuch  cafe, 
ndttce  muft  be  given  For  the  defendant  to  plead 
within  the  firft  four  days  of  the  next  term. 

If  a  declaration  be  dalivered  in  the  ficand  term 
after  the  return  of  procefi^  the  defendant  is  inticled 
to  an  imparlance ;  and  the  notice  muft  be  to  plead 
within  iht  firft  four  dayi  of  the  next  arm. 

Notes  of  Cafes. 

If  a  declaration  be  delivered  de  bene  ejfe  on  or  ifdedtratioB^ 
before  the  appearance  day  of  the  return  of  the  writ,  lirerrd  de  kem 
the  dcfendam  is  iatitkd  to  four  days  time  to  plead  f*  ^^^^^^^ 
from   the  appearance  day  \  if  delivered  after  the  he^has'foor  d*^ 
appearance  day,  then  to  four  days  after  the  delivery.  «>  plead  afur 
z  Black.  R^.  1243.  '^^'^^' 

N.  B.  This  was  a  town  caufe. 

The  delivery  of  a  declaratioq  before  fpecial  bail  ^^^i  \^  «  ^4. 
is  put  in,  is  a  waiver  of  .the  bail,  uoiefs  it  bevtroflMil. 
marked  de  bcng  eJfe ;  and  the  demand  of  a  plea  is  a 
waiver  of  the  exception  to  bail,  for  it  is  admitting 
the  defendant  to  be  in  court  and  in  a  condition  to 
plead.  Lifter  v.  fVainhoufe,  Barnes  92* 

If  a  declaration  be  filed  or  delivered  de  bene  effe^  Role  to  plead* 
a  rule  to  plead  may  be  given  the  fame  day,  but 
fuch  rule  cannot  be  entered  until  the  firft  day  of  the 
term.     Seller  v.  Faceby.  C^kes  Rip.  68. 

Formerly  on  a  writ  with  ac^etiam^  if  the  plaintiff  May  now  dedans 
declared  in  any  other  county  than  that  in  which ''**"^  *•""*'• 
the  writ  iffued,  he  loft  his  bail :  but  now  it  is  other* 
wife,  by  rule,  HiL  term  22  Geo.  3.  Vide  title  Procefs. 

On  the  tenth  of  November^  defendant  was  ferved 
^ith  a  writ  returnable  the  twelfth  i  it  was  held 


that  the  plaintiff  ought  not  to  be  paid  for  the.  dc« 

daratton  until  the  nfteenth,  for  the  fQur  da^rs  of 

grace  are  always  allowed  to  defendant  to  make  an 

end  of  the  caufe  by  payment  or  otherwife,  2  Black* 

Hip.  749.     Gelding  v.  Graa. 

^fliflttff  AUl        The  plaintiiF  in  bis  own  right  arrefled  the  de<> 

^^^^^^^'^J^^ ttniznt  upon  a  capias  with  acttiam^   to  anfwer 

emiy'from  the  ^ioi  in  his  owo  right;  whereupon  the  defendant's 

writ.  attorney  applied  to  the  plaintiff's  attorney,  and 

undertook  to  put  in  fpe§^I  bail,   which  be  did. 

The  plaintiff  declared  as  executor,  and  not  in  bi9 

own  right.     Motion  that  the  bail  might  be  vaca* 

ted,  and  common  appearance  accepted,  which  was 

ordered,  and  that  plaintiff  might  then  proceed  as 

executor.     HaU  v.  Tipping,  3  ll^ilf.  61. 

,  Mud  b«  adfrer-      A  declaration  delivered  in   the   country  to  an 

tat^fbe agent,  attorney  appearing  for  the  defendant,  is  not  good  ; 

but  it  fhould  have  been  delivered  ro  ^he  agent  in 

town;  AdcUrliyy,  Dixie.  C9oke*$  Rfp.  lou 

li9f  M  a  new      It  is  the  couffe  of  the  court,  that  the  plaintiff 

•wnt  befo»cthe  ji^gy  ^i  jpy  ^jn^^  before  the  end  of  the  fecond  term 

^g,^    '^         have  leave  to  amend  his  declaration' by  adding  new 

counts,  ^ut  not  afterwards.     Gran  v.  Bell.  C^keU 

Rep,  131.  R.  M.  1654.  5.  7. 

Votkcto  plead       A  declaration  without  notice  to  plead,  was  de- 

afutr  dtciarattoB  Jivered  to  the  defendant  \  and  fome  time  afterwards 

*wed,  teld  ^  notice  in  writing  was  given  to  the  defendant  to 

plead  within  eight  days    (he   living  above  forty 

miles  from  London) :  this  was  held  to  be  a  good 

declaration  and  a  good  notice  to  plead,  although  h 

'   was  not  given  at  the  time  of  the  delivery  of,  or 

written  on  the  back  of  the  declaration.    Jmm.  a 

IP'ilf.  137- 
Declaration  Declaration  was  filed,  but  not  mirked  on  it  di 

ftouM  be  marked  htHf  ifft^  and  judgment  was  figned  ;  held  irregular. 
dikutiifi.        £^^„^  y^  TtUam.     Barms  257.     N.  B.  This  waa 

where  bail  was  required. 
Cannot^dcliver  a     A  declaration  cannot  be  delivered  agaioft  one 
declaration  a-    of  two  defendants  utitil  both  appear,  or  one  appears 

ti'.'wra.Sl..  "'•  »•»«  *»!''"  •»  o««law«»-    *  Bkti.  Rip.  759.. 
Kmebt  V.  Parktr  and  atuthtr. 

h 
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If  onedefendaDt  puts  in  bail  and  the  other  be  How  to^neeti 
HOC  arretted,  before  you  can  declare,  you  muft  pro-  •'^•J*  ^'^11^^' 
ceed  to  an  outlawry  sigainft  the  other ;  in  fuch  cafe,  oOicr  a^ 
lanember  on  the  laft  day  of  the  fecond  term  to 
get  a  rule  for  time  to  declare,  as  plaintiff  before 
the  other  defendant  be  outlawed  will  be  out  of 
court ;  and  you  muft  inform  the  fecondary  of  thisy 
as  t£e  rule  is  out  of  the  tommon  form^ 

O/Jiciming  by  tin  hyt»  In  this  court,  no  perfon  Dedtrttion  \f 
can  deliver  a.declaratioi»  by  the  bye  but  the  plain*  '^*  ^J^ 
tiff;  whether  the  defendant  enters  a  common  ap- 
pearance himfelf,  or  it  is  done  for  him  by  the  plain- 
tiff; and  if  the  plaintiff  declares  by  the  bye  againft 
iuch  defendant,  he  muft  do  it  the  fame  term  in 
which  the  writ  is  returnable.  Barms  346*  Dunn 
▼.  Hutu 

If  an  a£Hon  be  brought  by  baron  only,  and  a  If  aaiofi  u 
declaration  be  delivered  in  that  adion,  he  cannot  *''^*'<^^^ybarM 
deliver  a  declaration  by  the  bye  at  the  fuit  of  him-  ^Si^e/j^edH 
feif  and  wife,  there  being  no  procefs  to  warrant  it.  ration  t»y  the by^ 
Rah  and  Wifi  v.  Robins.     Barms  337.     But  iff*^***/"'*  ^ 
the  writ  be  at  the  fuit  of  himfelf  and  feme,  he  may  ^'"^^^^^^^^'^ 
deliver  a  declaration  by  the  bye  at  the  fuit  of  him* 
fclf.     Ibid.  Cddki'sRip.  131.  S.C. 

On  a  capias  with  an  ac-ttiam^  at  the  fuit  of  an  Wbeii  d«cUff»* 

executor,  plaintiff  cannot  deliver  a  declaration  by  *'®?  cai»»oe  br 

the  bye  at  the  fuit  of  himfelf ;  but  if  the  writ  be  a  Jl^;"^  **^^** 

general  quan  claufum  fregit^  plaintiff  may  deliver  a 

declaration  by  the  bye,  becaufe  now  the  variance  is 

not  held  to  be  fatal,  as  if  the  writ  be  general,  and 

the  count  as  executor,  or  qui  tam^  or  as  affignee  of 

tbe  Sheriff.  Sir,  1232.  Hainey  v.  Sparing.  C.  B.  E. 

10  Gi9*  3.     Where  fuch  a  variance  w^s,  the  court 

held  the  plaintiff  might  proceed  in  his  a£iion,  though        , 

he  loft  his  bail.     So  in  Lloyd^  qui  tarn  v.  fVilliatns^ 

Mi.  1 1  Gi9»  3,  C  B.    The  writ  was  ^  general  ca-  A  capiat  afcflu 

piasj  and  the  declaration  qui  /tfw,  and  held  wellJ"**' .*"^  ■.***- 
\^    m     x     n  -.  ^  TMJ-ir  t*    ^  claratioo  qut  torn 
2  Black.  Rip.  722.   3  mtf.  141.    5.  C.  well  enough. 

Held  that  the  defendant's  attorney  is  bound  to  Defendant 
receive  declarations  by  the  bye,  after  a  declaration  ^«n<*  <o  rec«»e 
delivered  in  the  aaion  on  which  tlic  defen^int  J^^^J;**;^"  ^ 

was  fane  plaiotifl^ 
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was  arrefled,  but  is  not  bound  to  receive  a  decla- 
ration at  the  fuit  of  any  other  perfon.  Metbuin  v. 
Popte.   Cooke's  Rep.  6. 

Declarations  were  delivered  as  declarations  by 
the  bye ;  it  was  alledged,  on  motion  to  fet  afide  cbe 
proceedings,  that  they  ought  not  to  declare  by  the 
bye  till  the  plaintiff  had  declared  in  the  original 
aflion.  Cur.  If  the  writ  bad  been  fpecial  it  muft' 
have  been  fo,  but  here  the  writ  is  an  ae-itiam 
ooly,  and  fo  the  plaintiffs  by  declaring  will  only 
lofe  the  bail,  but  may  declare  in  any  adion  or 
county  as  they  might  upon  a  claufum  frsgit^  and 
deliver  as  many  declarations  the  fame  term  be* 
tween  the  fame  parties  as  they  will.  Ha'mts  v. 
Small.  Cooke's  Rep.  58. 


How  to  indorfe  the  Declaration. 


J>thilittffk 
where  bail  it 
te^uiretf. 


On  fervice  of 
proceft* 


V  delif  ered  in 
Chief. 

If  the  adion  re« 
^oiret  bail*  no 
notice  neceflfary. 


You  generally  indorfe  the  declaration,  if  deli^* 
vered  or  filed  thus,  after  naming  the  caufe,  and  the 
•money  to  be  paid  for  the  copy  and  duty. 

This  declaration  is  filed  (or  delivered,  as  the 
cafe  may  be)  conditionally  until  bail  above  is 
put  in  and  perfeded  ;  and  the  defendant  is  to  plead 
hereto  in  four  days  *  otherwife  judgment. 

This  declaration  is  filed  (or  delivered)  condi- 
tionally (until  an  appearance  is  entered),  and  the 
defendant  is  to  plead  hereto  in  four  days. 

.The  defendant  is  to  plead  hereto  in  four  (or 
eight  days,  as  the  cafe  is),  otherwife  judgment. 

[t  feems  the  general  pradice  of  this  court  is,  that 
if  the  a£lion  be  bailable  you  may  file  the  declaration 
d^  bene  ejfe^  without  giving  notice  to  the  defendant; 
but  indorfe  your  declaration  as  above.  Simmons  v. 
Shannon.    2.  Black.  Rep.  'ji^. 


*  Coontrj  caufei  eight  days,  or  if  defeodaAt  lives  aboTC  so 
milet. 

Notices 


Notices  of  Declaration. 

Is  the  Common  Pleas. 

John  Denn,  Plaintiff, 

and  , .  , 

Richard  Ffnrty  Defendant. 

Take  notice,  that  a  declaration  was  this  day  filed  On  baiUUe  pro. 
with  the  prothonotaries,  at  their  office  in  Tanfteld^^^*  cpwliuonai. 
Ceurty  in  the  Temple^  London^  conditionally,  (until  ^' 
fpecial  bail  is  put  in  and  perfedied,)  as   ot   this 
prcfent  Hilary  tcrm^  againft  you,  at  the  fuit  of  the 
above-mentioned  plaintiff,  in  an  adion  of  trefpafs 
on  the  cafe,  on  feveral  promifes,  wherein  the  plain- 
tiff lays  his  damage  to  ten  pounds  ;  and  unlefs  you 
plead  thereto  in  four  days  *  from  the  date  hereof^ 
judgment  will  be  figned  againft  you   by  default. 
Dated  the  23d  day  of  January  1 790. 

Yours,  Wtf. 
To  Mr.  C.  2>.  the  above  R.  S.  Attorney  for 

Defendant.  Plaintiff. 

lo  the  Common  Pleas* 

J.  B.  Plaintiff, 
Between  and 

C.  D.  Defendant, 

Take  notice,  that  a  declaration  was  this  day  The  like  vpeo 
filed  with  the  prothonotaries,  at  their  office  in  coo»i«»»  P'®**^ 
Tavfiild  Court,  in  the  TimpU^  Lon^/on,  conditionally 
(until  a  conimon  appearance  is  entered),  as  of  this 
prefent  Hilary  term,  againft  you,  at  the  fuit  of 
the  above-named  plaintiff,  in  an  aSionof  trefpafs 
on  the  cafe,  on  feveral  promifes,  wherein  the 
plaintiff  lays  his  damage  to  ten  pounds;  and  un«- 
lefs  you  plead  thereto,  in  four  f  days  from 
the  date  hereof,  judgment  will  be  figned  againft 

*  If  in  the  country,  eight  diys. 
f  In  the  coufitrj,  eight  days. 

you 


iatuce. 


ao6  ^ftTaTMtai* 

you  by  default    Dated  the  23d  day  of  Jamuffj 
1790. 

Yours,  I3c* 
To  Mr.  C  D.  the  above  R.  S.  Attorney  for 

Defendant.  Plaintiff. 

Tbe  like  opon  Take  ootice,  that  a  declaration  was  this  day  filed 
wtoi*biil^r  ^^^^  *^^  proihonotaries,  at  their  office  in  TanfieU 
•ppearance  it  Cotittf  in  the  Timpliy  Lmion^  as  of  this  prefent 
ywding  to  the  Hilary  itim%  againft  you,  at  the  fuit  of  the  above- 
^"*  named  plaintiff,  in  an  aAion  of  trefpafs  on  the  cafe, 

on  feveral  promifes,  wherein  the  plaintiff  lays  bia 
damage  to  ten  pounds;  and  unlefs  you  plead 
thereto  in  four  days  *  from  the  date  hereof,  judg- 
ment will  be  figned  againft  you  by  default.  Dated 
the  29th  day  of  January  1 790, 
Yours,  bfc. 
To  Mr.  C  D.  the  above  J.  S.  Attorney  for 

Defendant.  the  Plaintiff. 

This  notice  will  do  where  bail  b  perfeded,  or 
by  the  bycj  only  fay  (filed  iythi  bye). 


Within   what   l^tme  the  Plaintiff'  mu/l 
declare. 

wUMnwhiit  That  upon  all  procefs  returnable  the  firSot 
MMi4t^it«  ^"7  ^'^''  ^^^^"^  *^  ^«y  term,  the  plamtiff  iball  have 
liberty  /#  the  end  of  the  next  infuing  term^  U  deliver 
bis  declaration  to  the  defendant's  attorney^  or  of 
leaving  the  fame  in  tin  offia ;  and  the  defendant's 
attorney  having  entered  his  appearance  with  the 
proper  officer,  as  of  that  ttrm  in  which  the  pK>cefa 
is  returnable ;  and  at  the  end  of  the  enfving  tenUf  or 
in  four  days  after  the  end  thereof  having  given  a  rule 
to  declare  in  the  proper  office,  and  having  called 
V  on  the  plaintiff's  attorney  or  clerk  in  court  (if  be 

*  Iatb«Muniry,ti|bt« 

can 


ctn  be  bond),  the  defendant  any  time  ia  the  vaca^ 
ti^m  tffuch  enftttn^  lerm^  tftcr  the  rule  for  dc- 
chring  is  out,  may  fign  bis  nonpros  for  want  of  m 
declaration,  and  riot  afterwards ;  and  the  plaintiff 
ftall  not,  without  Icavtf  of  the  court,  hare  any 
longer  tiine  to  declare  in,  than  as  above  faid,  other 
than  the  time  to  be  Itmited  by  the  defendant's  rule; 
•ny  role  or  pradicc  to  the  contrary  hereof  notwich* 
fianding,     R,  HiL  9  Ann* 

if  the  plaintiff,  on  the  laft  day  of  the  feccnd  term^  When  pUintiar 
wants  further  time  to  declare,  he  may,  by  applying  ™*y  "PP^.y  ^ 

t       r  »•         1  ^      c    ^  \    ^     ^         r°  further  UIM  !• 

to  the  fecondanes,  have  a  rule  for  that  purpofe,  dedaic 
upon  paying  4/.;  ferve  defendant's  attorney  with 
a  copy,  and  (hew  the  original,  or  (lick  a  copy  up  in 
the  prothonotary's  office,  if  he  does  not  appear ; 
but  if  a  rule  is  given  by  the  defendant  to  declare, 
then,  if  ihe  plantiff  wants  further  time,  he  may  ap- 
ply to  one  of  the  judges  for  a  fummons;  ferve  copy 
on  defendant's  attorney,  and  attend  the  judge  there- 
on, who  will,  if  he  fees  reafon,  grant  an  order  to 
the  firff  day  of  the  next  term  incluiive. 

On  a  rule  given  to' declare,  a  declaration  was  A  dedant'on 
demanded  of  the  attorney  in  the  country,  by   his  »«ftfccdemand. 

,     ^    ,     '       ^       c        AC  -  ed  of  the  aceiit 

own  agreement  5  but  the  nonpros  figned  for  want  of  i^  towa. 
a  declaration,  was  held  to  be  irregular;  for  the  de« 
claration  fliould  have  been  demanded  in  town. 
No  agreemtnt  of  country  attornies  can  vary  the 
prafiice  of  the  court:  all  tranfadions  of  this  kind 
muft  be  in  town.  Barnes  31 1.  EUwood  v.  EUwood. 
Prac.  Rig*  124.  S.  C. 

Where  the  defendant,  at  the  end  of  the  ficmd^J^J^^^^,*^^ 
iirm^  does  not  give  a  rule  for  the  plaintiff  to  de-  pUintiff  ^1^1111 
dare,  the  plaintiff  has  till  the  iffiign  day  oftbt  third  the  eflbiin  day 
tgrm  to  deliver  or  file  his  declaration.     Pra^.  Reg.  •'^^***  ^^ 
C.P.  III.  Sttward^. Harding.  CooU'iRep.  13.  S.C.  **'"* 

In  Michaelmas  vac.   1787,  a  capias  was  iffued.  Where  the 
returnable  on  the  off.  efSt.  HiL  to  which  the  de-  jj'^^'f  f^,'^ 
fendant  appeared.     On  the  laft  day  of  Ea/ien  term^  having' obtJnci 
ibe  plaintiff  obtained  a  rule  for  time  to  declare  t>(ne*  the  defen^ 
vntil  the  firft  day  of  Trinity  term^  and  then  a  rule  fi^'^J/" 
f»r  funhcr  tlnie  till  the  laft  day  of  Trinity  tirmy  but  nonprM  withoat 

not  V^^  *  n>^<* 


tot  Detlarattott. 

not  having,  declared  in  that  term,  the  defendant  in 
the  vacation  figned  judgment  of  nonpros.  Rule  to 
fet  it  afide.  Cur,  The  plaintiff  having  obtained 
time  to  declare,  has  no  right  to  call  upon  the  defend- 
ant for  notice :  where  time  to  plead  has  been  given^ 
no  rule  to  plead  is  neceilary ;  and  the  cafe  of  de* 
daring,  bears,  in  this  refpe£t,  a  ftri^l  analogy  to  that 
of  pleading.  Rule  difch.  Towirs  ¥•  Pw^  and  UMm 
H.  Black.  R$p.  87. 
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In  the  Common  Pleas. 
Hilary  Term^  in  tbt  30/A  year  of  the  reign  of  king 
George  the  third. 

J  ONDON^  (ff.)  A  B.  late  of  London,  yco-  uMUatut 
^  man,  was  attached  to  anf  A^erC.  D.  in  a  plea  oi  affitmf>/t  fot 
trefpafs  on  the  cafe;  and  whereupon  the  faid  C.  D.  ^^^^^f^^^^ 
by  £.  F.  his  attorney,  complains,  For  thai  whtreas  rials  found, 
the  faid  A,  B.  en  the  ift  day  o{ November  in  the 
year  of  our  Lord  1789,  to  wit,  at  London  aforefaid, 
in  the  parifh  of  St.  Mary  U  Bow,  in  the  ward  of 
Qbeap,  was  indebted  to  the  faid  C.  D.  in  20/.  of 
lawful  money  of  Great  Britain,  for  the  work  and 
labour,  care  and  diligence,  of  the  faid  C,  D.  by  the 
iaidC  />•  before  that  time  done,  performed  and 
bellowed,  in  and  about  the  bufmefs  of  the  faid  A. 
B,  and  for  the  faid  A.  B.  and  at  his  fpecial  inSance 
aodrequeft;  and  for  divers  material,  and  other 
neceflary  things,  found,  provided,  ufed,  and  applied 
by  the  faid  C.  /)•  for  the  faid  A.  B,  in  and  about 
that  work,  at  bis  like  reque(t.  And  being  fo  in- 
debted, he  the  faid  A.  B.  in  confidcration  thereof, 
afterwards,  to  wit,  on  the  fame  day  and  year  afore- 
faid, at  London  aforefaid,  in  the  parifh  and  ward 
aforefaid,  undertook,  and  then  and  there  faithfully 
promifed  the  faid  C  £>.  to  pay  him  the  faid  fum  of 
money  when  he  (hould  be  ^hereto  afcerwards  re^ 
qucfted.  And  whereas  afterwards  to  wit,  on  the  siuantum  mirnit 
fame  day  and  year  aforefaid,  at  London  aforefaid,  thereon, 
m  the  parifh  and  ward  aforefaid,  in  confideration 
that  the  faid  C.  D.  at  the  like  fpecial  inftance  and 
requeft  of  the  faid  A.  B.  had  before  that  time  done, 
performed,  and  bcftowed  other  his  work  and  la- 
boar,  care  and  diligence,  in  and  about  other  the 
bflfioefs  of  the  faid  A.  B.  and  for  the  faid  A.  B.  and 
had  before  that  time,  at  the  like  fpecial  inftance 
P  and 
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and  requeft  of  the  faid  A.  B,  found,  prpvided,  ufed, 
and  applied  divers  other  materials,  and  other  neccf-^ 
fary  t^hlngs,  in  and  about  that  work  j  he  the  faid 
jf,  B.  then  and  there,  undertook,  and  faithfully 
promifed  the  faid  C.  D,  to  pay  him  fo  much 
money  as  he  therefore  reafonably  d^efervcd  to  baye, 
when  he  (hould  be  thereto  afterwards  requefted, 
AikI  the  faid  C,  D.  avers,  That  he  therefore  rea- 
fonably  deferved  to  have  of  the  faid  jf.  B.  other 
20/.  of  like  lawful  money,  to  wit,  at  London  afore- 
faid,  in  the  parifhand  ward  aforefaid,  whereof  the 
faid  J,  B»  afterwards,  to  wit,  on  the  fame  day  and 
^Ir^^'ff.y  k  y^^^  aforefaid,  there  had  notice.  And  whet eoi  the 
Inriabou/gcnl-  ^^'^  -^-  B.  afterwards,  to  wit,  on  the  fame  day  and 
laJijr.  year  aforefaid,  at  Londm  aforefaid,  in  the  parifh 

and  ward  aforefaid,  was  indebted  to  the  faid  C.  Z>. 
in  other  20/.  of  like  lawful  money/ for  the  work 
and  labour^  care  and  diligence,  of  the  faid  C.  /)• 
by  him  the  faid  C  D.  before  that  time  done,  per- 
formed, and    beftowed,   in   and   about  other  the 
bufmefs  of  the  faid  A,  B.  and  for  the  faid  A»  B,  and 
at  his  fpecial  inftance  and  requeft;  he  the  faid  A.  B, 
in  confuieration  thereof,  afterwards,  to  wit,  on  tlie 
fame  day  and  year  aforefaid,  at  London  aforefaid^  in 
the  parifh  and  ward  aforefaid,  undertook,  and  then 
and  there  faithfully  promifed  the  faid  C.  D.  to  pay 
*  "  him  the  faid  laft- mentioned  fum  of  money,  when 
S^uanfwm meruit    ^^  fliould  be  thereto  afterwards  requefted.      And 
whereas  afterwards,  to  wit,  on  the  fame  day  and 
year  aforefaid,  at  London  aforefaid^  in  the  parifli  and 
ward  aforefaid,  in  confidcration  that  the  faid  C  Dm 
at  the  tike  fpecial  inftance  and  requeft  of  the  faid 
A,  B.  had,  before  that  time  done,   performed,  and 
beftowed,  other  his  work  and  labour,  care  and  dili- 
gence, in  and  about  other  the  bufmefs  of  the  faid 
A.  B.  and  for  the  faid  A.  B,  he  the  faid  A.  B.  then 
and  there  undertook,  and  faithfully  promifed  the 
faid  C.  D.  to  pay  him  fo  much  money,  as  he  there- 
fore reafonably  deferved  to  have,  when  he  the  faid 
A.  B,  (hould  be  thereto  afterwards  requefted.    And 
the  faid  C  Z>.  avers,  that  he  therefore  reafonably 
deferved  to  have  of  the  faid  A,  B.  other  zoL  of 
4  like 
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^iks  lawful  money,  to  wit,  at  London  aforefaid,  in, 
&r.  whereof  the  faid  A,   B.  afterwards,  to  wit, 
on  the  fame   day  and  year   aforefaid,  there  had 
notice.     And  whereas  the  faid  A  B,  afterwards,  to  Fv  goodt  fold 
wit,  on  the  fame  day  and  year  aforefaid,  at  London  *°*  '*«1»'«'«^« 
aforefaid,  in,  t*fc0  was  indebted  to  the  faid  C,  Z). 
in  other  20 /•   of  like  lawful  money,    for  divers 
goods,  wares,  and  merchandizes,  by  the  faid  C.  D* 
before  that  time  fold  and  delivered  to  the  faid  A.  B. 
and  at  bis  fpecial  inftance  andYequeft;  and,  being 
fb  indebted,  he  the  faid  A.  B.  in  confideration 
thereof,  afterwards,  to  wit,  on  the  fame  day  and 
year  aforefaid,  at  London  aforefaid,  in  the  parifli 
and  ward  aforefaid,  undertook  and  faithfully  pro- 
mifed  the  faid  C.  D.   to  pay  him  the  Hiid  laft* 
mentioned  fum   of  money,  when   he  fhould  be 
thereto  afterwards  requefled.     And  whereas  after-  Slnantim  mtntiu 
wards,  to  wit,  on  the  fame  day  and  year  aforefaid, 
at  London  aforefaid,  in,  &r.  in  confideration  that 
the  bM  C.  D.  at  the  like  requeft  of  the  faid  A,  B. 
bad,  before  that  time,  fold  and  delivered  to  the  faid 
A*  B,  divers  other  goods,  wares,  and  merchandizes ; 
be  the  faid  A.  B.  then  and  there  undertook,   and 
faithfully  promifed  the  faid  C.  D,  to  pay  him  fo 
much  money  as  he  therefore  reafonably  deferved  to 
have,  when  he  the  faid  A.  B.  (hould  be  thereto 
afterwards  requefted;  and  the  faid  C.  D.  avers, 
that  he  therefore  reafonably  deferved  to  have  of 
the  faid  A.  B.  other  20  /.  of  like  lawful  money,  to 
wit,  at  London  aforefaid,  in  the  pari(h  and  ward 
afbcefaid ;  whereof  the  faid  A.  B.  afterwards,  to 
wit,  on  the  fame  day  and  year  aforefaid  there  had 
notice.     And  whereas  the  faid  A^  B.  afterwards,  to  Money  lent. 
wit,  on  the  fame  day  and  year  aforefaid,  at  London 
aforefaid,  in  the  parifli  and  ward  aforefaid,  was  in- 
debted to  the  faid  C  D.  in  other  20/.  of  like 
lawful  money,  for  money  by  the  faid  C.  D.  before 
that  time  lent  and  advanced  to  the  faid  A.  B.  and 
at  his  fpecial  inftance  and  requeft ;  and,  being  fo 
indebted,  he  the  faid  A.  B.  in  confideration  thereof, 
afterwards^  to  wit^  on  the  fame  day  and  year  afore- 
P  %  faid, 
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fai(fy  at  London  afotefaid,  in,  bfc,  undertook   and 
faithfully  promifed  the  faid  C.  D.  to  pay  him  the 
faid  laft-mentioned  fum  of  money,  when  he  fhould 
Mcmeylaidojtf  be  thereto  afterwards  requiefled.     Jnd  whereas  the 
*****  faid  A.  B.  afterwards,  to  wit»  on  the  fame  day  and 

year  aforefaid,  at  London  aforefaid,  in,  &c.  was 
indebted  to  the  faid  C.  D.  in  other  20/.  of  like-law* 
ful  money,  for  money  by  the  faid  C  Z>.  before 
that  time  laid  out,  expended,  and  paid  for  the  faid 
jf,  Bn  and  at  his  fpecial  inftance  and  requeft;  and 
being  fo  indebted,  he  the  faid  A.  B.  in  confidera* 
tion  thereof,  afterwards,  to  wit,  on  the  fame  "day 
and  year  aforefaid,  at  London  aforefaid,  in  the  pari(h 
and  ward  aforefaid,  undertook  and  faithfully  pro- 
mifed the  faid  C.  D.  to  pay  him  the  faid  lad-men- 
tioned fum  of  money,  when  he  (hould  be  thereto 
Money  hid  and  afterwards  requefted.  And  whereas  the  faid  A,  B, 
Kceivtd,  afterwards,  to  wit,  on  the  fame  day  and  year  afore- 

faid, at  London  aforefaid,  in  the  pariih  and  ward 
aforefaid,  was  indebted  to  the  faid  C  D.  in  other 
20/.  of  like  lawful  money,  for  money  by  the  faid 
jf.  B.  before  that  time  had  and  received,  to  and 
for  the  ufe  of  the  faid  C,  D. ;  and  bting  fo  in- 
debted, he  the  faid  A.  B,  in  confideration  thereof, 
afterwards  to  wit,  on  the  fame  day  and  year  afore- 
faid, at  London  aforefaid,  in  the  parifli  and  ward 
aforefaid,  undertook  and  faithfully  promifed  the 
faid  C  D*  to  pay  him  the  faid  lad- mentioned  fum 
of  money,  when  he  fhould  be  thereto  afterwards  rc- 
lafimulcoro.  quefted.  And  whereas  (tit  faid  A.  B.  afterwards, 
pura  et.  ^^  ^j^^  ^^  ^^^  ^^^^  j^^  ^^j  ^^^^  aforefaid,  at  Lon^ 

donjiioxMiA^  in  the  parifli  and  ward  aforefaid,  ac- 
counted together  wfth  the  faid  C.  D,  of  and  con^- 
cerning  divers  other  fums  of  money,  before  that 
time  due  and  owing  from  the  faid  A.  £.  to  the  faid 
C  D,  and  then  being  in  arrear  and  unpaid ;  and 
upon  that  account  the  faid  A,  B,  was  then  and 
there  found  in  arrear  and  indebted  to  the  faid  C,  D. 
in  a  large  fum  of  money,  to  wit,  in  the  further  fum 
of  20/.  of  like  lawful  money :  and  being  fo  found  in 
arrear  and  indebted  to  the  faid  C.  P^he  the  faid  A,  B. 

in 
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In  confideratioo  thereof,  :ifterwards,  to  wit,  on  the 
fame  day  and  year  aforcfaid,  at  London  aforefaid,  in 
cbepariih  and  ward  aforefaid,  undertook,  and  faiih* 
fully  promifed  the  faid  C.  D.  to  pay  him  the  faid 
Jafl-mentioned  Aim  of  money,  when  he  (hould  be 
thereto  af(erwards  requeued.  Yet  the  faid  J.  B.  Concltt6oo. 
not  regarding  his  faid  feveral  promifes  and  under- 
takings, fo  by  him  made  in  this  behalf,  as  aforefaid, 
but  contriving,  and  fraudulently  intending,  craftily 
and  fubtilly,  to  deceive  and  defraud  the  faid  C.  Z>. 
in  this  refpedi,  hath  not  yet  paid  the  faid  feveral 
fums  of  money,  or  any  part  thereof,  to  the  faid 
C.  2>.  (although  fo  to  do  he  the  faid  A*  B,  was  re« 
quefted  by  the  faid  C.  D,  afterwards,  to  wit,  on  the 
fame  day  and  year  aforefaid,  and  often  afterwards, 
to  wit,  at  London  aforefaid,  in  the  parifh  and  ward 
aforeOaid),  but  he  to  do  this  hath  hitherto  wholly 
refufed,  and  fiill  refufes ;  wherefore  the  faid  C  D, 
fays  he  is  injured,  and  hath  fuftained  damage  to  the 
value  of  20/.  and  therefor  he  brings  his  fuit,  Ufc» 

Middlifixl      Richard  Roe,  late  oi  Wefminfttr^  in  Forthcfaleof 

to  wit.  3  the  faid  county,  yeoman,  was  attached  **®'^"" 
to  anfwer  ^ohn  Doe,  in  a  plea  of  trefpafs  on  the 
cafe;  and  whereupon  the  faid  ^ohn  by  R.  L.  his 
attorney,  complains.  For  that  whereas  the  faid 
Ritbardj  on  the  firft  day  of  November,  in  the 
yearof  our  Lord  1789,  to  wit,  at  Wejiminfter,  in 
the  faid  county,  was  indebted  to  the  (aid  John  in 
20  /•  of  lawful  money  of  Great  Britain,  for  divers 
horfes,  mares,  and  geldings  of  the  faid  John^  by 
htm  the  faid  John  before  that  time  fold  and  delt- 
Tercd  to  the  faid  Richard,  at  his  fpecial  inftahce 
and  requcft ;  and  being  fo  indebted,  he  the  faid 
Rjibard,  in  confideration  thereof,  afterwards,  to 
wit)  on  the  fame  day  aqd  year  aforefaid,  at  ff^e/i-^ 
winfler  aforelaid,  undertook,  and  then  and  there 
fsuthfully  promifed  the  faid  John  to  pay  him  the 
faid  fuffl  of  money,  when  he  fliould  be  thereto 
afterwards  rcqueftcd.  And  whereas  afterwards,  to  %  ▼»!•  *!»«'«- 
WU,  00  the  lame  day  and  year  aforefaid^  at  fVeJi^  ^^ 
P  3  min/itr 
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tninfier  aforefaidy  in  confideration  that  the  faid 
Jebriy  at  the  Ike  fpecial  inflance  and  requeft  of  the 
{aiid  Richard^  had  before  that  time  fold  and  delivered 
to  him  the  faid  Richard^  divers  other  horfes,  mares, 
and  geldings,  of  him  the  faid  John^  he  the  faid 
iS/V^i}r^  undertook,  and  then  and  thtre  faithfully 
promifed  the  faid  Johnf  to  pav  him  fo  much  money 
as  the  faid  horfes,  mares,  and  gtfldin^s,  at  the  time 
of  the  fale  and  delivery  thereof,  were  reafonably 
worth,  when  he  the  faid  Richard  fliould  be  thereto 
afterwards  requefted;  and  the  faid  John  avers, 
that  the  faid  horfes,  mares,  and  geldmgs,  at  the 
time  of  the  fale  and  delivery  thereof,  were  reafon- 
ably worth  other  20/.  of  like  lawful  monev,  to 
wit,  at  Wiflminfttf  aforcfaid,  whereof  the  faid 
Richard  afterwards,  to  wit,  on  the  day  and  year 
afdrefaid,  there  had  notice.  Add  a  count  for  money 
paidy  and  common  conclujton. 
Dechration  Oxfordjhire.  (S.^  A>  E,  \7Ltt  of  Chipping  Norton^ 

ctttrjffo°«Ss  *"  ^^^  f^i^  county,  widow,  executrix  of  the  laft 
fold  and  deliver-  wiU  and  teOnment  of  7".  E.  her  late  hufb^nd  de- 
ed to  her  teAa-  ceafed,  was  attached  to  anfwer  A,  S.  widow,  of  t 
*^''  plea  of  trefpafs  on  the  cafe ;  and  whereupon  the 

faid  A.  S.  by  J.  F.  hib  attorney,  complains.  For 
that  xjuhtreai  the  faid  7~.  E,  in  his  life- time,  to  wit, 
on  the  fir  ft  day  of  OSiobtr^  in  the  year  of  (jur  Lord 
1789,  to  wir,  zxlf^itney  in  the  faid  county,  was. 
indebted  to  the  faid  A.  S.  in  20/.  of  lawful  money 
of  Groat  Britain^  for  divers  goods,  wares,  and 
merchandizes,  by  the  faid  A.  S.  before  that  time 
fold  and  delivered,  to  the  faid  7-  •£•  in  hrs  life-time, 
at  his  fpecial  inftance  and  requeft ;  and  being  fo 
indebted,  he  the  faid  7*.  E.  in  his  lifetime,  in  con- 
fideration there  )f,  afterwards,  to  wit,  on  the  fame 
day, and  year  afo^efaid,  at  Witnoy  aforefaid,  in  the 
county  aforefaid,  undertook  an  faithfully  promifed 
the  faid  A.  S.  to  pay  her  the  faid  fum  of  money, 
when  he  (hould  be  thereto  afterwards  requefted. 
And  whtreas  afterwards,  to  wit,  on  the  fame  day 
and  year  aforefaid,  at  Witney  aforefaid,  in  the 
county  aforefaid,  in  confideration  that  the  faid 

A^S. 
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A.  S.  at  the  like  fpecial  inftance  and  requeft  of  the 
faid  T*.  £•  in  his  life  time,  had,  before  that  time, 
fold  and  delivered  to  the  faid  T.  E.*\n  his  Iife- 
time,  divers  other  goods,  wares,  and  merchan* 
j  dizes,  he,  the  faid  T.  E,  in  his  life-time,  then  and 

'  ihere  undertook  and   faithfully    promifcd   the  faid 

I  i/.  S,  to  pay  her  fo  much  money  as  (he  therefore 

I  reafonably  deferved  to  have,   when   he  fhould  be 

thereto  afterwards  requefled.     And  the  faid  A.  S, 
\  avers,  that  {he  therefore  reafonably  deferved  to  have 

'  of  the  faid  T.  EAn  his  life-time,  other  20/,  of  like 

Jawfu!  money,  to  wit,  at  IVitney  aforefaid,  in  ihe 
county  aforefaid,  whereof  the  faid  T.  E.  in  his  life- 
time, afterwards,  to  wit,  on  the  fame  day  and  year 
aforefaid,  there  h^d  notice,  yind  whereas  the  faid  Money  Itid  out» 
Tl  £.  in  his  life-time,  afterwards,  to  wit,  on  the 
fame  day  and  year  aforefaid,  'at  IVitney  aforefaid,  in 
the  county  aforefaid,  was  indebted  toithe  faid  A,  5, 
jfi  other  20/.  of  like  lawful  money,  for  money  by 
fbe  laid  A.  S.  before  that  time*]aid  out,  expended, 
and  paid  for  the  faid  T,  E*  in  his  life- time,  and  at 
his  fpectal  inftance  and  requeft ;  and,  being  fo  in- 
ilebted.  he  the  faid  T.  E,  in  his  life-time,  in  coji- 
fiderarion  thereof,  afterwards,  to  wit,  on  the  fame 
day  and  year  aforefaid,  at  JVitmy  aforefaid,  in  the 
I  county  aforefaid,  undertook  and  faithfully  promi fed 

I  the  faid    A,  S.  to  pay  her  the  faid  lad- mentioned 

j  fum  of  money,  when  he  fhould   be   thereto  after- 

(  wards  requefted.     Yet  the  faid  3".  £.  in  his  life-  Common  coo- 

time,  and  the  f;jid  A.  E.  executrix  as  aforefaid,  '^•*^>«"' 
fince  his  death,  not  regarding  the  faid  feveral  pro- 
mtfes  and  undertakings,  fo  by  the  faid  T.  E,  in  his 
life-time,  made  in  this  behalf  as  aforefaid  ;  but  con- 
trivin:^  and  fraudulently  intending,  craftily  and 
fubtiily,  to  deceive  and  defraud  the  faid  A»  S.  in 
this  refpc<^,  have  not,  nor  hath  either  of  them,  yet 
paid  the  faid  feveral  fums  of  money,  or  any  pare 
thereof,  to  the  faid  A,  S,  (although  fo  to  do,  he 
the  faid  T.  £,'\n  his  life- time,  was  requefted  by  the 
faid  A.  S,  and  the  faid  A.  E.  executrix  as  aforefaid, 
fince  the  death  of  the  faid  T,  E.  afterwards,  to  wit, ' 

P  4  on  . 
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And  dcUvued, 


on  the  firft  day  of  December^  in  the  year  of  our  Lord 
1789,  and  often  afterwards,  to  wit,  at  fVitnef 
aforefaidy  in  the  county  aforefaid);/but  the  faid 
T.  E,  in  his  life-time,  and  the  faid  J.  E,  executrix 
as  aforeTaid,  fiiice  bis  death,  have,  and  each  of 
them  hach,  hitherto  wholly  refufed,  and  the  faid 
J,  E>  executrix  as  aforefaid,  dill  refufes;  where- 
fore the  faid  yt.  S.  faith  fhe  is  injured,  and  hath 
fuftained  damage  to  the  value  of  30  /•  and  therefore 
fhe  brinp;s  her  fuit,  &c» 

Middle/ex,  {ff.)  J.  D.  late  oUVeJIminJIer^  in  the 
county  of  MiddleftXy  hofier,  was  attached  to  anfwer 
D.  M.  executor  of  the  lad  will  and  teftament  of 
^.  M*  deceafed,  in  a  plea  of  trefpafs  on  the  cafe  ; 
and  whereupon  the  faid  D,  M.  by  £•  /*•  his  at* 
torney,  complains.  For  that  whereas  the  faid  y.  D. 
on  the  firft  day  of  November^  in  the  year  of  our 
Lord  1789,  to  wit,  at  If^iftminfter^  in  the  faid 
county,  was  indebted  to  the  faid  y.  M,  in  his  life- 
time, in  I  go/,  of  lawful  money  ol  Great  Britain^ 
for  divers  goods,  wares,  and  merchandizes,  by  the 
faid  y.  M,  in  his  life- time,  before  that  time  fold 
and  delivered  to  the  faid  y.  D,  at  his  fpecial  in- 
Aance  and  requeft ;  and  being  fo  indebted,  he  the 
faid  y,  D.  in  confideration  thereof,  afterwards,  to 
wit,  on  the  f«me  day  and  year  aforefaid,  at  tyeft- 
min/ier  aforefaid,  unJertook  and  faithfully  promifed 
the  faid  y.  M.  in  his  life-time,  to  pay  him  the  faid 
fum  of  money,  when  he  fhould  be  thereto  after- 
^anttimrMTuv:v9^x^%  requeued.  ^/?// u/^^r/^x  afterwards,  to  wit» 
on  the  fame  day  and  year  aforefaid,  at  fVeftminfter 
aforefaid,  in  coiifideration  that  the  faid  f.  M.  ia 
in  his  life- time,  at  the  like  requeft  of  the  (aid  y.  D. 
had,  before  that  time,  fold  and  delivered  to  the 
faid  y,  D.  divers  other  goods,  wares,  and  mer* 
chandizes,  he  the  faid  y.  Z).  undertook  and  faith- 
fully promifed  the  faid  y.  M^  in  his  life- time,  to 
pay  hjm  fo  much  money  as  he  therefore  reaibnably 
.defcrved  to  have,  whtn  he  (hould  be  thereto  after- 
wards requeued }  and  the  faid  D.  M.  executor  as 
{iforefaid,  avers,  that  the  faid  J.  M*  in  his  life- 
time, 
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time,  therefore  reafonably  deferred  to  have  of  tha 
faid  J,  D.  other  100 /•  of  like  lawful  money,  to 
wit,  at  fyeftminfier  aforefaid,  in  the  county  aJFore- 
faid ;  whereof  the  faid  J.  />.,  afterwards,  to  wit, 
on  the  fame  day  and  year  aforefaid,  there  had 
notice.  Add  a  count  for  money  laid  out.  Tit  the  Condufioa, 
faid  y.  D.  not  regarding  his  aforefaid  feveral  pro- 
mifes  and  undertakings  fo  by  him  made  in  this  be« 
half  as  aforefaidt  but  contriving  and  fraudulently 
intending,  craftily  and  fubtlliy,  to  deceive  and  de- 
fraud the  faid  J,  M*  in  his  life- time;  and  the  faid 
D.  M^  executor  as  aforefaid,  fince  his  death,  in 
this  refpedi,  hath  not  yet  paid  the  faid  feveral  fum» 
of  money,  or  any  part  thereof,  to  the  faid  J.  M. 
in  his  life-time,  or  to  the  faid  D.  M.  executor  as 
aforefaid,  fince  his  death,  or  to  either  of  them 
(although  fo  to  do,  he  the  faid  y.  D,  was  requefied 
by  the  faid  y,  M.  in  his  lifetime  oftentimes,  and 
by  the  faid  D.  M.  executor  as  aforefaid,  fince  his 
death,  afterwards,  to  wit,  on  the  fiventb  day  of 
December^  in  the  year  aforefaid,  and  often  after* 
wards,  to  wit,  at  Wtjlminftir  aforefaid)  ;  but  he  to 
do  this  hath  hitherto  wholly  refufed,  and  ftill  re- 
fufes ;  wherefore  the  faid  D.  M.  executor  as  afore- 
iaid,  faith  he  is  injured,  and  hath  fuftained  damage 
to  the  value  of  200/.  and  therefore  he  brings  his 
fuit,  tiff.  And  he  brings  into  court  here  tbe  letters  Profert oftbe 
Ceftaroentary  of  the  faid  y.  A/,  whereby  it  fully  ap-  '«wentdbmcn« 
pears  to  the  court  here,  that  the  faid  />•  M.  is  ^^* 
executor  of  the  laft  will  and  tefiament  of  the  faid 
y.  M*  and  hath  the  adminiftration  thereof,  &^. 

London^  {S.)y.  T.  late  of,  ^c.  was  attached  to  For  »  admiaU 
anfwer  y.  D,  adminiftrator  of  all  and  Angular  the  *"^» 
goods,  chattels,  and  credits  which  were  of  J.  P. 
deceafed,  in  a  plea  of  trefpafs  on  the  cafe;  and 
whereupon  the  faid  y.  D.  by  E.  F.  his  attorney 
complains.  For  that  whereas  (fame  as  in  tbe  declara" 
tionfor  an  executor j  only  calling  him  adminiftrator)  : 
Yet  the  faid  y.  not  regarding,  i^c.  but  contriving,  Coadttfioo. 
&fr.  in  this  refped,  hath  not  yet  paid  the  faid  feve« 
ral  fums  of  money,  or  any  part  thereof}  to  the  faid 
Z  A.  P. 
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Declaration  by 
the  afli^oee«  of 
a  banlciupc  for 
premiumiof  in< 
furance,  and 
wo-k  Hone  by 
the  bankrupt. 


A.  P.  in  his  life-time,  or  to  the  iiid  y.  D.  aimi- 
niArator  as  aforeraid,  fince  his  death,  or  to  either  of 
them  (to  which  faid  J,  Z>.  adminiftration  of  all  and 
fiDgular  the  goods, ,  chattels,   and  credits   which 
were  of  the  faid  /f,  P.  at  time  of  his  death,  were, 
by  John^  by   Divme  Providence,  Archbi(hop  of 
Camerbury^  Primate  of  all  England^  and  M^etropo- 
litan,  on  the  firft  day  of  November^  in  the  year  of 
Lord    1790,  to  wit,  at  London  aforefaid,    in  the 
panih  and   ward   aforefaid,)  in  due  form  of  law 
granted  ;    (although  to  do  this  the  faid  J,  T.  was 
requeftcd  by  the  faid  A.  in  his  life- time,  often- 
times, and  by  the  faid  J,  D,  adminiftrator  as  afore- 
faid,^fmce  his  death,  to  wit,  on  the  faid  firit  day  of 
November^  in  the  year  aforefaid,  to  wit,  at  London 
aforefaid,  in  the  pari(h  and  ward  aforefaid  ;}  but 
he  to  do  this  hath  hitherto  wholly  refufed,  and 
ftill   refufcs ;  wherefore  the  faid   J,  D.  adroinif- 
trator  as  aforefaid,  fays  he  is  injured,  and  hath  fuf- 
tained  damage  to  the  value  of  100/.   and  therefore 
he  brings  his  fuit,  &c. 

And  he  brings  into  court  here  the  letters  of  ad- 
min iftration  of  the  faid  A,  which  fufEciently  prove 
to  the  court  here  the  granting  thereof  in  form  afore- 
faid, the  date  whereof  is  on  the  day  and  year  in  that 
behalf  above  mentioned. 

•  Middlefix,  (ff.)  C.  O.  late  of  fVapping,  In  the 
county  of  MiddUfix^  merchant,  was  attached  to 
anfwer  to  R.  G,  and  R.  T.  affignees  of  the  eftate, 
debts,  and  tffe£is  which  were  of  H,  B,  a  bankrupt, 
according  to  the  form  of  the  ftatutes  made  and  novir 
in  force  concerning  bankrupts,  in  a  plea  of  trefpafs 
on  the  cafe  ;  and  whereupon  the  faid  R  G.  and 
R  T,  affignees  as  aforefaid,  by  H,  A.  their  attorney, 
complain.  That  whfreas  the  faid  C  O*  on  the  ift 
day  of  March^  in  the  year  of  our  Lord  1789,  ^^ 
wit,  at  Wejiminfler^  in  the  county  of  MiduUfex 
aforefaid,  was  indebted  to  the  faid  H-  B.  bctorc 
he  became  bankrupt,  in  160/.  of  lawful  money 
of  Gnat  Britain^  for,  premiums  of  infurancc  be- 
fore that  time  due  and  payable  from  him  the  faid 

•  6'.  to 


C.  to  the  faid  H.  B.  before  he  became  a  bankruptt 
for  and  upon  divers  large  fums  of  money  before  that 
time  fubfcribed  by  the  laid  if.  £.  upon  divers  poli<- 
cies  of  afitirance  to  him  the  faid  C.  and  at  bis  fpecial 
inftance  and  requeft ;  and  being  (o  indebted,  he  the 
faid  C  in  confideration  thereof,  afterwards,  to  wit, 
on  the  fame  day  and  year  aforefaid,  at  Weftminjler 
aforcfaid,  in  the  county  aforefaid,  underto'ic,  and 
to  the  faid   //.  U.   before  he  became   bankrupt, 
then  and  there  faithfully  promifed  to  pay  him  the 
faid  /f.  £.  the  faid  fum  of  money ^  when  he  the  faid 
C  (hould  be  (hereunto  afterwards  reqaefied.     And 
wbereas  alfo  the  faid  C\  afterwards,  to  wit,  on  the 
fame  day  and  year  aforefaid,  at  IVtftmnJiir  afore- 
faid, in  the  county  aforefaid,  was  indebted  to  the 
faid  H.  B.  before  he  became  a  bankrupt,  in  the  fur« 
tber  fum  of  i6o  /•  of  like  lawful  money,  for  the 
work  and  labour,  care  and  diligence  of  the  faid 
H.  B.  i^fore  that  time  done,  performed,  and  be- 
ftowicd  in  and  about  the  bufine(s  of  the  faid  C  and 
for  the  faid  C,  at  his  like  fpecial  inftance  and  re* 

2uefi;  and  being fo  indebted,  be  the.  faid  C  in  con« 
deration  thereof,  afterwards,  to  wit,  on  the  fame 
day  and  year  aforeiaid,  at  Wiflmtnflfr  aforefaid,  in 
the  county  aforefaid,  undertook,  and  to  the  faid 
A.  B.  before  he  became  bankrupt,  then  and  there 
faithfully  promifed  to  pay  him  the  (aid  fum  of  money 
laft  mentioned,  when  he  the  faid  C  (hould  be  there- 
uotp  afterwards  requefted.  jtnd  whereas  alfo  after- 
wards, to  wit,  on  the  fame  day  and  year  aforefaid, 
iiWeftminfler  aforefaid,  in  the  county  aforefaid,  in 
oooikleration  that  the  faid  H.  B.  before  he  became  , 

baokrupt,  bad  before  that  time  done,  performed, 
lod  beftowed  other  his  work  and  labour,  care  and 
diligence,  in  and  about  other  the  bufinefs  of  the 
faid  C  and  for  the  faid  C.  and  at  his  like  fpecial 
inftance  and  requeft,  he  the  faid  C,  undertook,  and 
to  the  faid  //•  B.  before  he  became  bankrupt,  then 
and  there  faithfully  promifed  to  pay  to  him  fo  much 
awney  as  he  therefore  reafonably  deferved  to  have 
{k  the  fame,  when  he  the  faid  C.  fliould  be  there- 
unto 
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unto  afterwards  requefted  ;  and  the  faid  R.  G.  and 
'  R.  T.  affigneea  as  aforefaid,  aver  that  the  faid 
i/.  B.  before  he  became  bankrupt^  therefore  rca- 
fonably  deferved  to  have  of  the  faid  C  other  i6o  /• 
of  like  lawful  money,  to  wit,  at  Weftminjier  afore- 
faid,  in  the  county  aforefaid,  whereof  the  faid  C 
afterwards,  to  wic,  on  the  fame  day  and  year  afore* 
faid,  there  had  notice  (add  a  count  for  money  paid^ 
Condufioiu  and  money  iad  and  received) :  Yet  .the  faid  £. 
not  regarding  his  faid  feveral  promifes  and  under- 
takings fo  by  him  made  in  manner  aforefaid,  but 
contriving  and  fraudulently  intending,  craftily  and 
fubcilly,  to  deceive  and  defraud  the  faid  //•  before 
he  became  a  bankrupt ;  and  the  faid  R.  G,  and 
R,  T»  adignees  as  aforefaid,  fince  the  bankruptcy 
of  the  faid  H.  in  this  refped^,  hath  not  paid  the  faid 
feveral  fums  of  money,  or  any  part  thereof  to  the 
faid  i/.  before  he  became  a  bankrupt,  or  to  the  faid 
R,  G.  and  R.  T.  aSignees  as  aforefaid,  fmce  he  be- 
came a  bankrupt,  or  to  either  of  them  (although 
fo  to  do,  he  the  faid  C.  was  oftentimes  requefted  by 
the  faid  H.  before  he  became  a  bankrupt,  and  by 
the  faid  R,  G,  and  R.  T.  ai&gnees  as  aforefaid, 
fmce  he  became  bankrupt,  to  wit,  on  the  ift  day 
of  yanuary^  in  the  year  of  our  Lord  1790,  and 
often  afterwards,  to  wit,  at  Wejlndnfier  aforefaid, 
in  the  county  aforefaid) ;  but  he  to  pay  the  fame  to 
them,  or  cither  of  them,  hath  hitherto  wholly  re- 
fufed,  and  ftill  doth  refule;  wherefore  the  faid 
R.  G.  and  R.  T.  afiignees  as  aforefaid,  fay  they 
are  injured,  and  have  fuftained  damage  to  the 
value  of  160 /•  and  therefore  they  bring  their 
fuit,  isfc. 
Declaration  oa  Middle/ex'^  to  wit,  James  Roe^  late  of  Wefinnn^ 
note,  payee  v.  Jier^  in  the  (aid  county,  yeoman,  was  attached  to 
drawer,  anfwer  John  Doe  in  a  plea  of  trefpafs  on  the  cafe, 

and  whereupon  the  faid  Jobn^  by  J.  L.  his  attorney^ 
^\At9aad«y.  complains.  That  whereas  the  faid  James^  on  the  ift. 
day  of  May^  in  the  year  of  our  Lord  1783,  to  wit, 
at  IViJlminper^  in  the  county  aforefaid,  made  bis 
certain  note  in  writing,  commonly  called  a  piomif* 
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fery  note,  his  own  proper  hand  being  thereto  fub* 
fcribed,  bearing  date  the  fame  day  and  year  afore^ 
faid,  and  then  and'  there  delivered  the  faid  note  to 
the  faid  John  ;  and  thereby,  fix  weeks  after  the  date 
thereof,  promifed  to  pay  to  the  faid  Johfij  by  the 
name  of  Mr.  Dotor  order,  20/.  for  value  received  ; 
by  reafon  whereof,  and  by  force  of  the  ftatute  in 
fach  cafe  made  and  provided,  the  faid  James  became 
liable  to  pay  to  the  (aid  John  the  faid  fum  of  money 
mentioned  in  the  faid  note,  according  to  the  tenor 
and  effed  of  the  faid  note ;  and,  being  fo  liable,  he 
the  faid  JanuSy  in  confideration  thereof,  afterwards, 
to.  wit,  on  the  fame  day  and  year  aforefaid,  at  Weft^ 
mnfter  aforefaid,  undertook,  and  faithfully  pro«« 
mifed  the  faid  John^  to  pay  him  the  faid  fum  of 
money  mentioned  in  the  (aid  note,  according  to  the 
tenor  and  effed  of  the  faid  note*  Jnd  whereas  the 
{mid  Janus  afterwards,  to  wit,  on  the  r5th  day  of 
JmUj  in  the  year  aforefaid,  at  IVeftminJier  aforefaid, 
was  indebted  to  the  faid  John  in  30/.  of  lawful 
money^  bfc.  Add  a  count  for  money  lenty  money  had  and 
uceivtd^  and  ibi  common  condufion^  or  what  the  con* 
Jidnation  of  the  notg  was  for. 

London^  {S.)  T.  C.  late  of  London^  merchant,  Drawee  igainfl 
wu  attached  to  anfwer  J,  P,  in  a  plea  of  trefpafs  'he  acceptor  on  t 
on  the  cafe;  and  whereupon  the  faid  y. />.  by ***"'^?»*=**"«p- 
J.  />•  his  attorney,  complains.  That  whereas^  at 
the  (everal  times  hereafter  mentioned,  the  faid  T.  C. 
J.  P.  and  one  T.  G.  were  perfons  refiding,  trad- 
ing, and  ufing  commerce  within  this  kingdom  of 
EngUindy  to  wit,  at  London  aforefaid,  in  the  parifh 
oi  Saint  Mary  ie  Bow^  in  the  ward  of  Cheap.  And 
vbereas  the  faid  J.  C.  7.  P.  and  T.  G.  being  fo 
refident,  trading  and  u(ing  commerce  as  afore- 
faid, the  faid  T,  G.  on  the  29th  day  of  September^ 
in  the  year  of  our  Lord  1789,  to  wit,  at  London 
aforefaid,  in  the  pari(h  and  ward  aforefaid,  accord- 
ing to  the  cttftom  of  merchants  from  time  im- 
memorial there  ufed  and  approved  of  within  this, 
kingdom,  made  bis  certain  bill  of  exchange  in 
writing,  his  own  proper  hand  being  thereto  fub- 
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fcHbed,  bearing  date  the  day  and  year  aforefaid* 
and  then  and  there  dtredecf  the  faid  bill  to  the  faid 
T.  C.  by  the  name  of  Mr.  T.  C.  merchant,  in 
Milk-ftntty  London^  and  thereby  required  the  faid 
7.  C  to  pay,  three  months  after  the  date  of  the 
faid  bill,  to  the  faid  J,  P.  by  the  name  of  7*  P» 
or  order  80 /•  for  value  received  ;  which  faid  bill 
of  exchange  he  the  faid  T.  C,  afterwards,  to  wit, 
on  the  day  and  year  afprefaid,  at  London  aforefaid, 
in  the  parifli  and  ward  aforefaid,  upon  fight  thereof 
accepted,  according  to  the  cuftom  aforefaid,  and 
by  reafon  thereof,  and  according  to  the  faid  cuf- 
tom,  and  by  the  law  of  merchants,  the  faid  T,  C, 
became  liable  to  pay  to  the  faid  J»  P.  the  faid  fum 
of  money  in  the  faid  bill  of  exchange  fpecified, 
according  to  the  tenor  and  eiFeft  of  the  faid  bill 
of  exchange,  and  of  his  accepunce  thereof;  and 
being  fo  liable,  he  the  faid  T.  C.  in  confideration 
thereof,  afterwards,  to  wit,  on  the  fame  day  and 
year  aforefaid,  at  London  aforefaid,  in  the  parifli 
and  ward  aforefaid,  undertook  and  faithfully  pro* 
niifed  the  faid  J  P.  to  pay  him  the  faid  fum  of 
'  money  in  the  faid  bill  of  exchange  fpecified,  ac- 
,  cording  to  the  tenor  and  efied  of.the  faid  bill  of 
exchange  and  of  his  acceptance  thereof,  ^nd 
whereas  the  faid  y,  C.  afterwards,  to  wit,  on,  ^. 
at,'^c.  jldd  a  count  for  money  bad  and  received^  and 
the  common  cenclujim. 

Declaration  on  a  London^  1      Thomas  Roe  and  Stephen  Hill  were  at- 
Ixcbfn  c*!e^nd*°  wit.    $  tachcd  to  anfwcr  John  Mills,  in  a  plea 
inioi'fw  againft  of  trefpafs  On   the  cafe ;   and  whereupon  the  faid 
tkc  firft ifldorfcc.  7^/&«    by    R.    L.    his   attorney,    complains,   for 
that    whereas    on  the  1  ft  day  of  January^   in  the 
year  of  our  Lord  1789,  at  London  aforefaid,  in  the 
parifh  of  Saint  Mary  le  Bow,  in  the  ward  oi  Cheapo 
certain  perfons  trading  and  ufing  commerce  in  co- 
partnerfhip  together  within   this  kin{>dom,  to  wit, 
at  London  aforefaid,  in  the  pariOi  and  ward  afore- 
faid, under  the  name,  (iile,  and  firm  of  P,  and  Co^ 
according  to  the  ufage  and  cufiom  of  merchants 
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from  tinie  imme mortal  ufed  and  approved  of,  made 
their  certain  bill  of  exchange  in  writing,  their  co« 
partnerfhip,   name,  ftile^  and  firm  aforefaid  being 
thereunto  fubfcribed,   bearing   date  the  day  and 
year  aforefaid,  and  direflcd  to  one  J»  B.  at  F^" 
nici  in  Italy^  in  parts  beyond  the  feas,  and  thereby 
requcfted  the  faid  J.  B.  at  double  ufance  to  pay 
that  his  firft  of  exchange  (fecond  and  third. of  the 
fame  tenor  not  paid)  to  the  faid  Ihomas  and  Su-- 
pben  or  their  order,  a  certain  fum  of  foreign  money 
called  in  the  faid  bill  200  ducats,  value  received;  and 
.then   and   there  delivered  the  faid  bill  to  the  faid 
Tbmias  and  Stephen  \  which  faid  bill  the  faid  7.  B. 
afterwards,  to  wit,  on  the  day  and  year  aforefaid  at 
Vtnice^  to  wit»  at  London  aforefaid,  in  the  parifli 
and  ward  aforefaid,  on  fight  thereof  duly  accord- 
ing to  the  ufage  and  cuftom  of  nnerchants  accept- 
ed  i   and  the  (aid  Thomas  and  Stephen  afterwards, 
and  before  the  payment  of  the  faid  fum  of  money 
in  the  iaid  bill  mentioned,  or  of  any  part  thereof, 
t6  wir,  on  the  day  and  year  aforefaid,  at  London 
aforefaid,  in  the  pariih  and  ward  aforefaid, 'by  their 
certain  indorfement  in  writing  then  and  there  made 
upon  the  faid  bill,  their  proper  hands  being  there- 
unto fubfcribed,  according  to  the  ufage  and  cuftom 
of  merchants,  appointed  the  contents  of  the  faid  bill 
to  be  paid  to  one  P.  IV.  or  his  order,  and  then  and 
there  delivered  the  faid  bill  fo  indorfed  to  the  faid 
P.  and  the  faid  P,  afterwards,^ and  before  the  pay- 
ment of  the  faid  fum  of  money  in  the  faid  bill 
mentioned,  or  of  any  part  thereof,  to  wit,  on  t^e 
day  and  year  aforefaid,  at  London  aforefaid,  in  the 
parifh  and  ward  aforefaid,  by  his  certain  indorfe- 
ment in  writing,  then  and  there  made  upon  the 
faid  bill,  his  proper   band   being  thereunto  fub- 
fcribed, appointed  the  contents  of  the  faid  bill  to 
be  paid  to  the  faid  John^  and  then  and  there  deli- 
Tered  the  faid  bill  fo  indorfed  to  the  (aid  Jobn^  of 
which  faid  indorfements  the  faid  J.  B.  afterwards, 
•  to  wjty  on  the  day  and  year  aforefaid  at  Venice^  to  / 

wit,  at  Lindan  aforefaid^  in  the  pariih  and  ward 
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Ikforefaid,  had  notice.  And  the  faid  'jchn  in  faA 
fays,  that  an  ufance  mentioned  in  any  bill  of  ex-» 
change  drawn  in  London^  and  payable  in  Venice^  i% 
,  and  at  the  feveral  tinnes  aforefaid  was  three  months 
from  the  date  of  the  faid  bil)»  and  no  other  timp 
whatever  ;  and  that  afterwards  and  when  the  faid 
bill  had  according  to  the  tenor  and  efFed  thereof 
become  payable,  to  wit,  on  the  4th  day  oi  July  in 
the  year  aforefaid,  at  Venice  aforefaid,  to  wit,  at. 
London  aforefaid,  in  the  pariih  and  ward  aforefaid^ 
the  faid  bill  was  duly,  according  to  the  ufage  and 
cuftom  of  merchants^  fliewn  and*  prefented  to  the 
faid  J.  B.  for  payment ;  and  the  faid  J.  B.  was 
then  and  there  requefted  to  pay  the  faid  fum  of 
money  in  the  faid  bill  mentioned,  but  the  faid  J.  B* 
did  not  then  or  there  pay  the  faid  fum  of  money 
in  the  faid  bill  mentioned,  or  any  part  thereof,  but 
wholly  negle£led  and  refufed  fo  to  do,  neither  did 
he  pay  the  faid  fecond  or  third  of  exchange  in  the 
faid  bill  mentioned,  or  either  of  them ;  nor  did  the 
faid  perfons  fo  trading  and  ufing  commerce  in  co- 
parcnerihip  together,  und^r  the  name,  ftile,  and 
firm  of  P.  and  Co*  pay  the  faid  fum  of  money  in 
the  faid  bill  mentioned,  or  any  part  thereof,  or  the 
faid  fecond  or  third  of  exchange.  And  thereupon  the 
faid  jfobn  afterwards,  to  wit,  on  the  day  and  year 
laft  aforefaid,  at  Venice  aforefaid,  to  wit,  at  Lcn^ 
den  aforefaid,  in  the  parifli  and  ward  aforefaid,  ac- 
cording to  the  ufage  and  cuflom  merchants,  caufed 
the  faid  bill  to  be  protcfted  for  non-payment ;  of 
all  which  premifes  the  faid  Thomas  and  Stephen 
afterwards,  to  wit,  on  the  day  and  year  laft  afore- 
faid, at  London  aforefaid,  in  the  parifh  and  ward 
aforefaid,  had  notice,  and  by  reafon  thereof,  and  by 
forc&of  the  ufage  and  cuftom  of  merchants,  became 
liable  to  pay  to  the  faid  John  tht  faid  fum  of  money 
in  the  faid  bill  mentioned,  or  the  value  thereof, 
when  the  faid  Tljomas  and  Stephen  fhould  be  there- 
unto afterwards  requefted.  And  being  fo  liable, 
they  the  faid  Thcmas  and  Stephen^  in  confideration 
thereof,  afterwards,  to  witj  on  the  day  and  year  laft 
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aforfifaid,  %t  Lwdpn  aforcfaid^in  the  parifh  and  ward 
aforc;faid,  undertook,  and  to  the  faid  John  then  and 
there  faithfully  promifed,  to  pay  to  him  the  faid 
fum  of  money  in  the  faid  bill  mentioned,  or  the 
value  thereof,  when  they  ihe  faid  Thomas  and  Ste-- 
fben  (hould  be  thereuntil  afterwards  requefied* 
And  the  faid  John  avers  that  the  faid  200  ducats 
in  the  faid  bill  mentioned,  on  the  day  and  year  lad 
aforefaid,  were,  and  from  thenceforth  hitherto  have 
been,  and  ftill  are  of  great  value,  to  wit,  of  the 
v^Iueof  /•  of  lawful  money  of  Great  Britain^ 
that  is  to  fay,  at  Lcndon  aforefaid,  in  the  parifh 
and  ward  aforefaid.  (Add  a  count  for  money  lent 
^nj  money  bad  and  received.)  Yet  the  faid  Thomas 
and  Stephen^  not  regarding  their  faid  feveral  pro- 
mifes  and  undertakings  fo  by  them  made  in  this 
behalf  as  aforefaid  (fame  as  inp.213):  Wherefore  the 
faid  Jthn  f^ys  he  is  injured,  and  hath  fuftained  da- 
mage to  the  value  of  1 000  /.  and  therefore  he  brings  • 
his  fuit,  ttV. 

JUfddle/iXj  (fll)  -t-.i/.  was  attached  by  his  Ma-  DecJamion  for 
jefiy's  writ  of  privilege,  iffuing  out  of  the  court  ■]*!*"**'">'• 
bete,  to  ^nfwer  £.  jf.  gentleman,  one  of  the  at- 
toroies  of  the  court  of  the  bench  here,  according 
to  the  liberties  and  .privileges  of  xhp  fame  court,  for 
fuch  attoroies  and  other  minifters  of  the  fame 
bench,  time  out  of  mind  ufed  and  approved  of  in 
the  fame,  of  a  plea  of  trefpafs  on  the  cafe, 
&r.  and  thereupon  the  faid  E.  A.  in  his  proper 
peribn,  complains.  That  whereas  the  faid  L.  H.  on 
the  19th  day  of  Mayy  in  the  year  of  our  Lord  1 789, 
^^efiminftery  in tht  county  oi  Afiddle/ex^  was  in- 
debted to  the  faid  E.  A,  in  the  fum  of  ^00/.  of 
lawful  moBey  of  Great  Britain^  for  work  and  la- 
bour as  an  attorney  and  (blicitor,  before;  then  done 
sod  performed  by  the  faid  £.  A.  upon  the  retainer, 
and  at  the  fpecial  infiance  and  requeft  of  the  faid 
L.H.  in  and  about  the  profecuting,  defending,  and 
Ibliciting  divers  caufes,  fuits  and  bufinefles  for  the 
ba  £.  H.  and  for  money  paid,  laid  out,  and  ex- 
Q^  pended. 
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pended,  by  the  faid  E.  A.  at  the  like  inftance  and 
requefi  of  the  faid  L.  H.  in  and  about  the  profc- 
cuting,  defending,  and  foliciting  thofecaufes^  fuits, 
and  bufinefles,  and  for  money  due  to  the  faid  E.  A. 
for  his  fees  due  and  of  right  payable  to  him  in  that 
refped  ;  and  being  (b  indebted,  the  faid  L.  H.  in 
confideration  thereof,  afterwards,  to  wit,  on  the 
fame  day  and  year  aforefaid,  at  TVeftminfter  afore- 
faid,  in  the  county  aforefaid,  undertook,  and  then 
and  there  faithfully  promifed  the  faid  E.  A.  to  pay 
him  the  faid  fum  of  money  when  he  (hould  be  there* 
f^«^r«a  mtniu  unto  afterwards  requefted.  Andwhenasalfo^  after- 
wards, to  wit,  on  the  fame  day  and  year  aforefaid, 
zt  fVeflmhJler  zfoteCMj  in  the  county  aforefaid,  in 
confideration  that  the  faid  £•  A.  upon  the  retainer, 
and  at  the  like  indance  and  requeft  of  the  faid 
L.  //•  had  before  that  time  done  and  performed 
other  work  and  labour  as  an  attorney  and  folicitor 
jii  and  about  the  profecuting,  defending,  and  foli- 
citing divers  other  caufes,  fuits,  and  bufinefTes  for 
the  faid  L.H.  he  the  faid  L.  H.  undertook,  and  then 
and  there  faithfully  promifed  the  faid  E,  A.  to  pay 
him  fo  much  money  as  he  reafonably  deferved  to 
have,  when,  he  the  faid  £.  //•  (hould  be  thereunto 
afterwards  requelled.  And  the  faid  E.  A,  in  faA 
faith,  that  he  reafonably  deferved  to  have  of  the 
faid  L.  H  other  300  /.  of  like  lawful  money^  to 
wit,  at  Weftminftir  aforefaid,  in  the  county  afore- 
faid ;  whereof  the  faid  £.  H.  afterwards,  to  wit,  on 
the  day  and  year  aforefaid,  there  had  notice.  Ani 
whereas  alfoy  the  faid  L.  //.  afterwards,  to  wit, 
on  the  fame  day  and  year  aforefaid,  at  Weftmimfier 
aforefaid,  in  the  county  aforefaid,  was  indebted  to 
the  faid  E,  A*  in  other  300  A  of  like  lawful  money, 
for  other  Work  and  labour,  care  and  diligence  of 
the  faid  £.  A.  by  the  faid  E.  A.  before  that  time 
done,  performed,  and  beftowed,  in  and  about  the 
drawing,  makitig,  and  ingroffing  of  divers  deedi 
and  writings  for  the  faid  L.  H,  at  his  like  inftance 
and  requeft  i  and  being  fo  indebted,  he  the  faid 

L.H. 


\  Z.  H.  in  confideration  thereof,  afterwards,  to  wit, 
oA  therame  day  and  year  abovefaid,  at  Wiflminfler 
aforefaid,  in  the  county  aforefajd,  unciertook,  and 
to  tbe  bid  £•  A.  then  and  there  fauhfully  pronlired 
I  to  pay  him  the  faid  fum  of  money  laft  mentioned, 
I  when  he  the  faid  L.  hi,  fliould  thereunto  after* 
I  wards  requeftcd.  Ani  whireat  alfoy  afterwards,  to 
wit,  on  the  fame  day  and  year  abovefaid,  at  Wtft'^ 
^  winftn  aforefaid,  in  the  county  aforefaid,  in  con- 
fideration that  the  faid  £.  >/•  had,  before  that  time, 
at  the  like  inflance  and  requefl  of  the  faid  £•  H* 
done,  performed,  and  beilowed  other  work  and 
labour,  care  and  diligence,  in  and  about  the 
drawing,  making,  and  ingrofling  of  divers  other 
deeds  and  writings,  for  the  faid  £.  H.  he  the  faid 
L.  H.  undertook,  and  to  the  faid  E.  A.  then  and 
there  faithfully' promifed  to  pay  him  fo  much 
money  as  he  therefore  reafonably  deferved  to  have, 
when  be  the  faid  £•  H.  (hould  be  thereunto  after- 
wards requefted :  And  the  faid  E.  A.  avers,  that 
he  therefor  reafonably  deferved  to  have  of  the  faid 
I.  H,  other  300  A  of  like  lawful  money,  to  wit, 
%xWifimnfier  aforefaid,  in  the  county  aforefaid, 
whereof  the  faid  L*  H.  afterwards,  to  wit,  on  the 
lame  day  and  year  aforefaid,  there  had  notice.  (Add 
«  cnmtftr  tmney  lent  and  advancid^  for  momj  laid 
,         #if  and  ixpifidid^  for  money  bad  and  received^  and  on 

m  account  Jlated.)  Never thelefs,  the  faid  L.  H.  not  Coneliifioa, 
Ttgarding  bis  faid  feveral  promifes  and  undertak* 
h^,  by  him  made  in  this  behalf  as  aforefaid,  but 
contriving,  andr  fradulently  intending,  craftily  and  ' 
fubdlly,  to  deceive  and  defraud  the  fa4d  E.  A.  in 
this  refped,  hath  not  yet  paid  the  faid  feveral  fums 
of  money,  or  any  part  thereof,  to  the  iaid  B.  A* 
(although  fo  to  do,  the  faid  L.^H.  aftef wards,  to 
wit,  on  the  day  and  year  aforefaid,  and  often  after- 
Wards,  at  fVeftmiffjfler  aforefaid,  in  the  county 
afoiefaid,  by  the  faid  E.  A.  was  requefied) ;  but 
to  pay  the  fame  or  any  part,  to  the  faid  E*  A% 
hadi  hitherto  wholly  refufed,  and  fiill  rcfufes,  to 
0^2  the 
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the  damagjc  of  the  faid  E.  J,  pf  300  /•  apd  tliete- 
fore  he  brings  his  fuit,  i^c.  Add  pledges  to  pro- 
file ute. 

Jsba  Dm  and  Richard  R^t. 


Declarations  in  Debt. 

On  bond.  L  0  ND  0  N^  (£)  C.  D.  late  of  London^  gracer, 

S/f*^r '^'''*^     was  fuminoned   to  anfwer  ^.  5.  of  a   plea,  that 
'^'^'  he* render  to  him  the  faid  A.  B.  800/.  of  lawful 

jponey  of  Gnat  Britain  which  he  owC3  to,  aod 
unjuflly  dc^tains  from  him  ;  and  whereupon  the  faid 
yt.  B.  by  E.  F.  his  attorney,  complains,  Fcr  thai 
vihereas  the  faid  C.  D.  on  the  20th  day  of  Aprils  in 
the  year  pf  our  Lord  1 788,  towit,  at  Lcndomfoxc^ 
faid,  in  the  pari&  of  67.  Mary  liBow^  in  the  ward 
of  Cheapo  by  his  certain  writing  obligatory,  fealed 
with  the  feal  of  the  faid  C,  D.  became  held  aod 
i^rmly  bound  unto  the  faid  if.  B.  in  the  fuoa  of 
800  /.  to  be  paid  to  the  faid  A.  B.  when  he  the  faid 
C.  D.  (hould  be  thereto  af|terwards  requefted.  Yet 
th^  Okid  C.  Z>.  (although  often  requefted^  (f^c») 
hath  not  yet  paid  the  faid  800/.  or  any  part  there- 
of, to  the  faid  j1,B.  but  to  pay  the  fame,  or  any  part 
thereof,  to  the  faid  A.  B,  hath  hitherto  wholly  ce* 
fufcd,  and  ftill  doth  refufe;  wherefore  the  faid -</. 
B.  faiths  he  is  injured,  and  hath  fuftained  damage 
to  the  vs^lue of  jo/,  and  therefore  he  brings  his 
fuit,  ^c. 
Proferi  iu  cur,  Aod  be  brings  into  court  here  the  faid  writing 
obligatory,  fealed  with  the  feal  of  the  faid  C  D* 
which  gives  fufficient  evidence  of  the  debt  aforefaid^ 
in  form  aforefaid,  the  dace  whereof  is  on  the  daj^ 
and  year  aforefaid,  ^c. 

De4  upon  a  SOMERSETS  HI  RE  ^  to  wit.  /.  C.  late  of,  Wr. 

bond  againft  the  ^^^  ^^  g  \^^^  ^f^  {^c.  exccutors  of  the  laft  will  and 
execuuic'ofuTe  tettament  9f  fi.  P.  widow,  decealed,  who  ws^s  in 
obfisor.  her  lifetime  executrix  of  the  hft  will  and  teftament 

of 


of  •/{.  F.  her  then  Ute  bufband,  deceafed,  were 
fammontid  to  aitfwer  unto  7*.  L.  Efq;  of  a  plea  that 
they  render  to  the  faicT  T.  600  /•  of  lawful  money 
of  Great  Britain^  which  they  unjuftly  detairl  from 
her,  faTr. ;  and  thereupon  the  faid  T.  by  k.  L.  his 
attorney,  complains,  that  whereas^  the  faid  R.  by 
the  name  of  R»  F.  the  younger,  in  his  lifetime,  to 
wit,  on  the  i8th  day  of  July  in  the  year  of  our 
lord  1788,  at  Teovilf  jn  the  county  aforefaid,  by 
his  certain  writing  obligatory,  acknowledged  him* 
felf  to  be  held  and  firmly  bound  to  the  faid  T,  in 
the  aforefaid  600  /.  to  be  paid  ,to  the  faid  T.  when 
be  the  faid  R.  in  his  lifetime  fhould  be  thereunto 
required.  Yet  the  faid  R.  in  his  lifetime,  and  the  - 
bid  H.  in  her  lifetime,  after  the  death  of  the  faid 
R.  and  the  faid  A  and  S.  or  either  of  them,  after 
the  death  of  the  faid//.  (although  often  requefied,) 
have  not  rendered,  neither  hath  any  of  them  ren- 
dered the  aforefaid  600/.  to  the  faid  T.  but  the  faid 
R.  in  his  lifetime,  and  the  faid  H.  in  her  lifetime, 
after  the  death  of  the  faid  R,  have  denied  to  render 
the  fame  to  the  faid  T. ;  and  the  faid  /.  and  S.  after 
the  death  of  the  faid  J/,  do  yet  deny  to  render  the 
iame to'the  faid 7*.  and  unjufily  detain  the  fame; 
whereupon  the  faid  T.  faith  that  he  is  injured,  and  , 

haih  damage  to  the  value  of  20  /.  and  therefore  he 
bringi  his  fuit,  &c. 

And  the  faid  T.  brings  here  into  court  the  writ  Prefert  bit  U 
iag  obligatory  aforefaid,  which  teflifies  the  debt^*''* 
aforefaid,  in  form  aforefaid,  the  date  whereof  is  the 
day  and  year  abovefaid. 

hRddhfex^  (IT.)  7.    H.  bite  oX  Oxford ^  in   the  Declaration  fo 
county  of  Oxford^  yeoman,  was  fummoned  to  an-^'^^^^P^^^J"**?- 

r«-f»«ii_i-  J  L       /..  J  ment,  recovered 

fwer  7.  a.  in  a  plea,  that  he  render  to  the  faid  ,„  tjjg  c.  p.  foe 
f.  B,  22/.  of  lawful  money  of  Great  Britain^  which  the  4efetfdaDC« 
he  owes  to,  and  unjuftly  detains  from  him ;  and 
whereupon  the  faid  T,  B.  by  S,  U,  his  attorney, 
cooipUins,  Ar  that  whereas  the  faid  T,  B.  hereto- 
fore, to  wit,  in  Micboiltnas  term,  in  the  23d  year 
of  (he  reign  of  his  ptefent  Majefty,  in  the  court  of 
our  Lord  the  King  of  the  Bench,  before  AUxa>idcr 
0^3  Lord 
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Lord  Loughborough,  and  his  companions,  then  jofV 
tices  of  our  faid  Lord  the  King  of  the  Bench  afore- 
faid,  to  wit,  at  fyeftmnftery  in  the  county  of  MiJdU* 
fexy  by  the  confidcration  of  the  faid  court,  reco* 
vered  againft  the  fail)  J.  H.  22  L  which  were  ad- 
,     ju^^gcd  to  the  faid  T.  5.  in  and  by  the  faid  court  of 
the  Bench  aforefaid,   according  to  the  form  of  the 
fiatute  in  that  cafe  made  and  provided,  for  his  cods 
and  charges,  which  he  had  fuHained  in  and  about 
^   his  defence  in  a  certain  plea  of  trefpafs  on  the  cafe, 
on  promifes,  againft  the  faid  T*  B,  at  the  fuit  of  the 
ifaid'y.  //.  whereof  the  faid  3^. //.  is  convidicd,  as 
by  the  record  and  proceedings  thereof,  remaining  in 
the  faid  court  of  the  Bench  aforefaid,  here,  to  wit^ 
at  fVeftmlnftir  aforefaid,  more  fully  appears  ;  which 
faid  judgqient  fiill  remains  in  full  force,  vigor,  and 
effed,  not  in  the  leaft  reverfed,  annulled,  paid  off, 
or  any  ways  fatisfied  ;  and  the  (aid  T,  B.  hath  not 
yet  obtained   any  execution  of  the  faid  judgment, 
whereby  an  a£lion  hath  accrued  to  the,  faid  T.  B»  to 
demand  and  have  of  the  faid  J.   H.  the  faid  22/. 
above  demanded :  Yet  the  faid  j.  H.  (although  often 
requefted,  ijfc.)  hath  not  yet  rendered  to  the  faid 
T,  B,  the  faid  22  /•  or  any  part  thereof,  but  be  to 
render  the  fame,  or  any  part  thereof,  to   the  faid 
T,  B,  hath  hitherto  wholly  refufed,  and  ftill  refufes  \ 
wherefore  the  faid  T.  J3.  faith,  be  is  injured,  and 
hath  damage  to  the  value  of  10 /•  and  therefore  he 
brings  his  luit,  l^c. 
DeclifitioBupon      Oxfirdjhire,  {R.)J,C.\^tt  of  Oxford,    in  the 
a  jiidgmenc  re-    faid  county,  innkeeper,  was  fummoned  to  anfwer 
cojered  io  4n     //.  Q.  in  a  plea,  that  he  render  to  him  the  faid  //. 
mfeiioi court.     ^{^  ^y^.  2d  of  lawful  money  of  Gnat  Britain, 
which  he  owes  to,  and  unjuftly  detains  from  him } 
and  whereupon  the  faid  H.  by  S.  U.  his  attorney, 
complains,  Fcr  that  whereas,  the  faid  //•    at   the 
county   court  of  R,    U  Efq.  (heriiF  of  the  faid 
county  oi  Oxford,  holden   for  the  faid  county  at 
Oxford,  in  the  faid  county,  and  within  the  jurif- 
.  didion  of  the  faid  court,  on  the  24th  day  of  Oc* 
Uber^  in  the  year  of  our  Lord  1780,  came  in  his 

proper 
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pioper  perlbn»  and  then  and  there>  in  the  faid  court, 
kccofding  to  the  cuflom  of  the  faid  court,  levied 
his  plaint  againft  the  faid  W.  in  a  plea  of  trefpafs  on 
the  cafe,  to  the  faid  //.  his  damage  of  i  /•  19  x,  for 
a  certain  caufeof  adion  ariflng  to  him  againft  the 
faid  IV.  within  the  jurifdiflion  of  the  faid  court, 
and  then  and  there  found  pledges  to  profecute  his 
fiiid  plaint,  to  wit, '  John  Dot  and  Richard  Roe  \ 
and  fuch  proceedings  were  thereupon  had  in  the 
faid  court,  in  the  plea  aforefaid,  that  afterwards,  to 
wit,  at  the  county  court  of  R.  P.  £fq.  (herifF 
of  the  faid  county,  bolden  at  Oxford  aforefaifl,  in 
the  county  aforefaid,  and  within  the  jurifdiciion 
of  the  faid  court,  to  wit,  on  tVednefday  the  24th 
day  of  O^ober^  in  the  year  of  our  Lord  1781, 
before  certain  free  fuitors  of  the  faid  court, 
the  fiid  H.  by  the  confideration  2nd  judgment 
of  the  faid  court,  recovered  againft  the  faid  fV. 
in  the  plea  aforefaid,  5/.  i^  s,  2^.  which  in 
and  by  the  faid  court  weie  then  and  there  adjudged 
to  the  faid  H,  and  with  his  afient^for  his  damages 
which  he  had  fuftained,  as  well  on  occafion  of  the 
not  performing  certain  promifcs  and  undertakings, 
then  lately  made  by  the  faid  IV.  to  the  faid  H.  at 
Wttnty^  in  the  faid  county  of  Oxford^  and  within 
the  jurifdidion  of  the  faid  court,  as  for  his  cofts 
and  charges,  by  him  laid  out  about  his  fuit  in  that 
behalf,  whereof  the  faid  IV.  was  convifted,  as  by 
the  memorandums  and  proceedings  thereon,  remain- 
ing in  the  faid  county  court,  more  fuily  appears, 
which  faid  judgment  ftill  remains  in  its  full  force 
in  that  court,  unreverfed^  unpaid,  and  not  fatisfied; 
and  the  faid  i/.  hath  not  yet  obtained  any  execution 
of  the  aforefaid  judgment,  whereby  an  a£lion  hatti 
accrued  to  the  faid  //•  to  demand  and  have  of  the 
faid  ^.  the  faid  5 /.  17  ^  %  d,  above  demanded : 
Yet  the  faid  W.  (although  ofien  icquefted,  i^c.) 
bath  not  yet  paid  the  faid  5  /.  1 7  1.  2  d.  above  de- 
manded, or  any  part  thereof,  to  the  faid  H,  but  he 
to  pajr  the  fame,  or  any  part  thereof,  hath  hitherto 
wholly  refufed,  and  ftill  refufes ;  wherefore  the  faid 
0^4  //.faith 
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^        H,  faith  he  is  injured,  and  hath  fuftained  damage  (oi 
the  value  of  loA  and  therefore  he  brings  his  fuit. 

Declaration  in         London^  ((T.)  John  Denn,  late  of.  London j  grocer, 

debt  OB  a  bail-     ^jg  fummoned  to  anfwer  Richard  Ftnn^  affignee  of 

fyifliam  Newman^    Efq.  and  Thomas   Baker j^    Efq. 

SherifFof  the     Jhenjfs  ofthefatd  city  of  London^  according  to  the 

d?e"c2[     ^"^^   ^^'"^  ^^  ^^^  ft*^»*«  '"  f"^^  ^^^*^  "^^^^  ^"^  provided, 
of  a  plea  that  he  render  to  the  faid  Richard^  afligaec 
N.  B.  Thiiform  as  afdrcfaid,  6oo/.  of  lawful  money  of  GVm^  5ri- 
boVr^k*'  *i       ^^"'»  which  he  owes  to,  and  unjuftly  detains  from 
Mi«*dlcfcx,  or     him  ;  and  .whereupon  the  faid  Richard^  by  y,  B, 
any  other  c6un-  his  attorney,  complains,  That  whertas,  the  faid  jR/- 
iTthc  m"rfo      ^^^''^  heretofore,  to  wit,  on  the  5ih  day  of  O^oher^ 
'^  '    in  theyear  ofourLordi789,fuedforthout  of  thefaid 
court  of  our  faid  Lord  the  King  of  the  Bench  here 
(the  faid  court  being  then  and  now  at  Weflminfter^ 
in  the  faid  cotinty  of  Middlcfex)^  a  certain  writ  ^ 
our  Lord  the  King  called  a  capias  ad  refpoHdondum^ 
.    p^^'^f  direfted  to  the  h\6  Jheriffs^  by  which  faid  w^rit  the 

was  {M  Jberiffs  wen  commanded  to  take  the  faid  yohn 

hit  Denn^  if  he  fliould  be  found  in  their  bailiwick,  and 

him  fafeiy  ke^p,  (o  that  they  might  have  his  body 
before  his  Majefty's  juftices  at  IVeflmlnfter  on  the 
morrow  of  All  Souls^  then  next  coming,  to  an- 
fwer the  faid  Richard  in  a  plea  of  trefpafs ;  and 
alfo  that  the  (MJohn  might  anfwer  the  faid  Richard 
according  to  the  cuftom  of  the  court  of  our  Lord 
the  King  of  Common  Bench  here,  in  a  certain 
plea  of  debt  upon  demand  for  600  /. ;  and  that  the 
Jber^ff  faid  Jhcr'iffs  fliould  then  have  there  that  writ,   which 

faid  writ  afterwards  and  before  the  delivery  to  the 
p€t\ff  iiM  fieri ffs  for  execution  as  hereafter  is  mentioned, 

was  duly  marked  or  indorfed  for  bail  for  300  A'  by 
virtue  of  an  affidavit  made  and  filed  in  the  faid  court, 
of  the  caufe  of  adion  of  the  faid  Richard^  in  that 
behalf,  according  to  the  form  of  the  ftatute  in  fuch 
cafe  made  and  provided ;  which  faid  writ  fo  indorfed 
afterwards  and  before  the  return  thereof,  to  wit,  on 
the  14th  day  of  O^oher^  in  the  year  aforefaid,  at 
IfOndpn  aforefaid,  in  the  parifli  and  ward  aforefaid, 
%  wa9 


delivered  to  the  faid  H/llliam  Niwman  and 
Tbtmas  Bakify  then  and  (till  being  /hiriffs  9fthefaidj,er\f  rfAef^ 
lity^  to  be  executed  in  due  form  of  law  ;  by  virtue  of^^tr* 
which   faid   writ^  the  faid  JVliUam  NewmaH  and 
Tbcmas  Baker^  iheriiFs»  as  aforefaid,  afterwards  and    y^^ 
before  the  return  of  (he  faid  writ,   to  wit,  on  the 
day  and  year  aforefaid,  at  London  aforefaid,  in  the 
parifh  and  ward  aforefaid,  and  within  thiir  bailiwick,        ^j^ 
took  and  arretted  the  faid  J9hn  by   his  body,  and 
thenand  there  had  and  detained  him  in  their  cuftody,        ^ 
at  the  fuit  of  the  faid  Rubard^  for  the  caufe  afore- 
laid  ;  and  the  {ziAJohn  being  fo  arretted  and  in  cuf- 
tody  of  the  faid  fftliiam  Ntwman  and  Thomas  Baker^ 
^n^iy  as  aforefaid,  afterwards  and  before  the  re-    fi^V 
turn  of  the  faid  writ,  to  wit,  on  the  fame  day  and 
year  aforefaid,  at  Ltondon  aforefaid,  in  the  parifli 
and  ward  aforefaid,  and  within  their  bailiwick,  took 
bail  for  the  appearance  of  the  faid^^^ff,  at  the  return 
of  the  faid  writ,  and  on  that  occafion  the  faid  John^ 
on  the  faid  14th  day  of  O^obtr^  in  the  year  aforefaid, 
at  Zmu^  aforefaid,  &r.  by  his  certain  writing  obli- 
gatory, commonly  called  a  bail-bond,  fealed  with    * 
bn  feal,  and  now  fliewn  to  the  court  here,  the  date 
whereof  is  the  day  and  year  laft  aforefaid,  acknow- 
ledged himfelf  to  be  held  and  firmly  bound  to  the 
laid  ffllliam  Newmcn^  and  Thomas   Bakery  Jheriffs  Sheriff  of  the 
of  the  fold  city  of  Lo*don^  by  the  names  of  IViUiam  wV^^f^ 
Newmatiy  Efquire,  and  Thomas  Baker^  Efquire,  Jbe-  Aeriflf^\e, 
nffi  of  the  city  of  London^  in  the  fum  of  60c/.  pf  good 
and  Jawful  money  of  Great  Britain^  to  be  paid  to 
ifae  (M  Jheriffs  or  their  certain  attorney,  executors,    fitng 
adminiftrators,  or  affign^,  when  he  the  faid  John     ^ 
ihould  be  thereunto  required,  with  a  condition  to 
the  faid  writing  obligatory,  underwritten,  that  if 
the  faid  7ohn  fbould  appear  before  the  juftices  of 
our  faid  Lord  the  King  at  fVeflmnfiery  on  the  mor« 
row  of  All  Souls t  to  anfwer  to  the  faid  Richard^ 
in  a  plea  of  trefpafs  ;  and  alfo  that   the  faid  John 
might  anfwer  the  faid  Richard^  according  to  the 
cuttom  of  bis  Majefty's  court  of  Common  Bench 
hcre^  10  a  certain  plea  of  debt  upon  demand  for 

600  /• ; 
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600  /.  ;  that  then  the  faid  obligation  fhouMbe  void 
and  of  no  force,  otherwife  (boutd  ftand  and  remain 
in  full  force,  vigour,  and  cffcGt^  as  by  the  faid 
vpriting  obligatory,  and  the  fdid  condition  thereof 
(relation  being  thereto  had),  will  more  fully  ap- 
pear ;  which  faid  writing  obligatory,  with  the 
condition  thereunder  written,  was  taken  by  the  f* id 
Striff  .  J^^J^y  by  virtue  of  the  faid  writ,  and  by  force  of 
the  Itatute  in  fuch  cafe  lately  made  and  provided  ^ 
and  the  faid  Richard  xq  fact  faith,  that  the  faid  Jobn 
did  not  appear  before  his  Majefty'a  ji^fticcs  ac  //^ig^- 
minjier^  on  the  morrow  of  All  Soidsy  in  Che 
condition  aforefaid  mentioned,  according  to  the 
exigency  of  the  faid  writ,  whereby  the  faid  writing 
obligatory  became  forfeited,  and  the  faid  fum  of 
money  therein  mentioned,  or  any  part  thereof,  not 
jbtriff  being  paid  to  the  faid  Jhtriffi^    the   faid  IVilltam 

Niwman  and  Thomas  Baker^  then  and  now  being 
Jberiff^f  th€fMdJhsriffs  of  the  faid  city  of  Lond^n^  afterwards,  to 
cmmtj.  ^it^  on  the  1 6th  day  of  November ^  in  the  year  afore- 

faid, at  London  aforefaid,, in  the  pari(h  and  ward 
aforefaid,  at  the  requeft,  cofts,  and  charges  of  the 
faid  Richard^  the  plaintiff  in  the  faid  fuit,  by  an  in- 
dorfement  on  the  back  of  the  faid  writing  obliga*> 
tory,  made  and  attefted  in  the  prefence  of  two  ere* 
hi  ,  dible  witncfles,  fealed  with  thdr  feal   of  office    of 

fiitriffsy  afligned  the  faid  writing  obligatory  to  the 
faid  Richard^  according  to  the  form  of  the  ftatute 
in  fuch  cafe  made  and  provided,'  a$  by  the  faid  af- 
fignment  indorfed  on  the  faid  writing  obligatory, 
and  duly  (lamped  before  the  commencement  of  this 
fuit,  according  to  the  form  of  the  fiatute  in  that 
cafe  made,  and  to  the  court  now  here  (hewn,  the 
date  whereof  is  the  day  and  year  la(l  aforefaid^ 
may  more  fully  appear  ;  by  reafon  i.»f  which  faid 
premifesy  and  by  force  of  the  (latute  in  that  cafe 
made  and  provided,  an  adion  hath  accrued  to  the 
faid  Richard^  as  itfli<»nee  of  the  faid  IViUitnn  New- 
fitrifaf  ihcja'dfnan  and  Thomai  flahr^  Jheriffs  of  the  faid  city  of 
tmmjfn  London^  as  aforefaid,  to  demand  and  have  of  the 

faid  yabn  the  faid  (am  of  600  /.  ab^ve  demanded  : 

Never- 


SDeftt.  a35 

Ncvertlielffs  the  fatdjobn  (altbough  often  required) 
hach  not  paid  the  faid  6oo/«  above  demanded,  or 
any  part  thereof,  to  the  faid  IViltittm  Newman  and 
7b mis  Bakgr^  or  to  either  of  them,  before  the  faid 
affgnmcnt,  or  to  the  faid  Richard^  affignee  as  afore- 
fatdy  fince  the  faid  afligDment,  or  to  either  of 
them,  but  he  to  pay  the  (arrte,  or  any  part  there* 
of,  bath  hitherto  wholly  refufed,  and  (li)l  refufes ; 
wherefore  the  faid  Richard^  affignee  as  aforefaid,  fays 
be  is  injured,  and  hath  fuftained  damage  toHhe  value 
of  20  /.   and    therefore    he   brings  his  fuit,  &r. 

Lmdon^,  (AT.)  Jiillwm  Dee^  late  of  Lmdorgj 
grocer,  was  fummoned  to  anfwer  Richard  Fenn^  ^^'T'-nl'T' 
aflSgnee  of  H^iUiam  Ntwman^  iLfquire,  and  againftoMof 
Tb^mms  BakiTj  Efquire,  (herifFs  of  the  faid  city  of  thebaU. 
L&nimi^  according  to  the  form  of  the  ftatuie  ia 
fvch  cafe  made  and  provided,  of  a  plea,  that  he 
render  to  the  faid  Ricbard^  aflignee  as  aforefaid, 
600  /.  of  lawful  money  of  Great  Britain^  which 
ke  owes  to,  and  unjuftly  detains  from  him ;  and 
whereupon  the  faid  Richard^  by  J.  B.  his  attorney,' 
complains,  7%^/  tvbereas^  the  faid  Richard  hereto- 
fore, to  wit,  on  the  5th  day  of  O^obtr^  in  the  ' 
year  of  our  Lord  1789,  fued  forth  out  of  the  faid 
court  of  our  faid  Lord  the  King  of  the  Bench 
here  (the  faid  court  being  then  and  now  at  fVeft-^ 
wunflir^  in4be  faid  county  of  MiddUftx)^  a  cer- 
tain writ  of  our  Lord  the  King,  called  a  capias 
ad  re/pondendum^  direAed  to  the  faid  (herifFs,  by 
which  faid  writ,  the  faid  (herifFs  were  commanded 
to  take  one  Jebm  Denn^  if  he  (hould  be  found  in 
their  bailiwick,  and  him  fafely  keep,  fo  that  they 
uRght  have  his  body  before  his  Majefty*s  juftices  at 
H^eftminftiTj  on  the  morrow  of  All  Scuis^  then 
next  following,  to  anfwer  the  faid  Richard^  in 
a  plea  of  trefpafs ;  and  aifo  that  the  faid  Jehn  might 
anfwer  the  (aid  Ricbardj  according  to  the  cuflom  of 
the  court  of  our  Lord  the  King  of  Common  Bench 
here,  in  a  certain  plea  of  debt  upon  demand  for 
600  L  and  that  the  faid  flierifFs  (hould  have  there 
that  writ  1  which  faid  writ,  afterwards  and  before 
10  the 


the  delivery  thereof  to  the  faid  flieriffs  for  execa^' 
tion^as  hereafter  is  mentioned,  was  duly  marked  or 
indorfed  for  bail  for  300  /.  by  virtue  of  an  affidavit 
made  and  filed  in  the  faid  court,  of  the  caufe  c^ 
a£)ion  of  the  faid  RUhard'm  that  behalf,  according 
to  the  form  of  the  ftatute  in  that  cafe  made  and 
provided,  which  faid  writ,  fo  indorfed  afterwards 
and  before  the  return  thereof,  to  wit,  on  the  14th 
6iy  of  O^obirj  in  the  year  aforefaid,  ^t. London 
aforefaid,  in  the  parifli  and  ward  aforefaid,  was 
delivered  to  the  faid  William  Newman  and  Thomas 
Baker^  then  and  dill  being  iherifFs  of  the  faid  city, 
to  be  executed  in  due  form  of  law;  by  virtue  oi 
which  faid  writ,  the  faid  William  Niwman  and 
Thomas  Baker ^  (heriffs  as  aforefaid,  afterwards  and 
before  the  return  of  the  faid  writ,  to  wit,  on  the 
day  and  year  aforefaid,  at  London  aforefaid,  in  the 
parifh  and  ward  aforefaid,  and  within  their  bail iwickj 
took  and  arrefted  the  faid  John  Denn^  by  his  body^ 
and  then  and  there  had  and  detained  him  in  their 
cdftody,  at  the  fuit  of  the  faid  Richard^  for  the  caufe 
aforefaid ;  and  the  faid  John  Dinn  being  fo  arrefied, 
and  in  cuftody  of  the  faid  Wiliiam  Newman  and 
Thomas  Baker^  flieriiFs  as  aforefaid,  afterwards  and 
before  the  return  of  the  faid  writ,  to  wit,  on  the 
fame  day  and  year  aforefaid,  at  London  aforefaid,  in 
the  parifli  and  ward  aforefaid,  and  within  their 
bailiwick,  took  bail  for  the  appearance  of  the  faid 
John  Denn,  at  the  return  of  the  faid  writ,  and  on 
that  occafion  the  faid  William  Doe,  as  baH  or  furety 
of  the  faid  John^  on  the  faid  14th  day  of  O^oheti 
in  the  year  aforefaid,  at  London  aforefaid,  in  the  pa- 
rifli and  ward  aforefaid,  by  his  certain  writing  ob» 
ligatory,  commonly  called  a  bail-bond,  fealcsd  with 
his  feal,  and  now  fhewn  to  the  court  here,  the  date 
whereof  is  the  fame  day  and  year  laft  aforefaid,  ac« 
knowledged  himfelf  to  be  held  and  firmly  bound  10 
the  faid  William  Newman  and  Thorhas  Baker, 
flierifFs  of  the  faid  city  of  London^  by  the  names  of 
William  Newman^  Efquire,  and  Thomas  Baieri 
£f(}oire,  (heriffs  of  the  city   of   London^  in  the 

fum 


fuiii  of  ^oo/«  of  good  and  lawful  money  of  GreaP 
Britain^  to  be  paid  to  the  faid  IheriiFs,  or  their 
certain  attorney,  executors,  adminiflrators,  or 
afligns,  when  he  the  faid  IVilliam  (hould  be  there- 
unto required,  with  a  condition  to  the  faid  writing 
obligatory  underwritten,  that  if  the  {zxAJobnDenn 
ihould  appear  before  the  juflices  of  the  Lord  the 
King  at  IVtflminfter^  on  the  morrow  of  All  Souls^ 
to  anfwer  (o  the  faid  Richard  in  a  plea  of  trefpafs  ; 
and  alfo  that  the  faid  John  might  anfwer  the  faid  ' 

Richard^  according  to  the  cuftom  of  his  Majefty'$ 
i:ogrt  of  Common  Bench  here,,  in  a  certain  plea  of 
(lebt  upon' demand,  for  600/;  that  then  the  faid 
'obligation  {{lould  be  void  and  of  no  force,  others 
wife  (hould  (land  and  remain  in  full  force,  vigor, 
pnd  effect,  as  by  the  faid  writing  obligatory, 
and  the  faid  condition  thereof, relation  being  there- 
ynto  bad,  will  more  fully  appear ;  which  faid  writr 
log  obligatory,  with  the  condition  thereunder  writ- 
ten, was  taken  by  the  faid  (heriiTs,  by  virtue  of 
tbe  faid  writ,  and  by  force  of  the  fiati^e  in  fuch 
cafe  lately  made  and  provided ;  and  the  faid  Richard 
in  faft  faith.  That  the  faid  johndid  not  appear  be- 
fore his  Majt'fty's  juflices  %t  IVeJiminfter^  on  the 
morrow  of  M  Souls j  in  the  condition  aforefaid 
flientioned,  accoxding  to  the  exigenpy  of  the 
faid  writ,  whereby  the  faiJ  writing  obligatory  be* 
came  forfeited,  and  the  faid  fum  of  money  therein 
mtentioned,  or  any  part  thereof,  not  being  paid  to 
Che  faid  iheriSs,  the  faid  (ViUiam  Newman  and 
Tbomfis  Baker^  then  and  now  being  (heriffs  of  the 
faid  city  oi  London ^  afterwards,  to  wit,  on  the  i6tl;i 
day  of  Nov€mbery  in  the  year  aforefaid,  at  London 
aforefaid,  in  the  parifti  and  ward  aforefaid,  at  the 
reqpeft,  co^s,  aqd  charges  of  the  faid  iJ/V^^r^,  the 
plaintiiF  in  the  faid  fuit,  by  an  indorfement  on  the 
back  of  tbe  faid  writing  obligatory,  made  and  at- 
felled  in  the  prefence  of  t wo  credible  witnefTes,  feal- 
ed  with  their  feal  of  office  of  IherifFs,  affigned  the 
faid  writing  obligatory  to  the  faid  Richard^  accord* 
iAg.t!9  ^e  (RfA)  of  the  flatate  in  fuch  cafe  made  am) 

providedf^ 


provided,  at  by  the  faid  aflignment  indorfed  on  the 
faid  writing  obligatory,  and  duly  (lamped  before 
the  coniincncement  of  this  fuit,  according  to  the 
form  of  the  ftatute  in  that  cafe  made  and  provided, 
and  to  the  court  now  here  (hewn«  the  date  whereof 
is  the  day  and  year  laft  aforefaid,  may  more  fully 
appear;  by  reafoo  of  which  faid  premifes,  and  ac- 
cording to  the  form  of  the  ftatute  in  that  cafe  made 
and  provided,  an  a&ion  hath  accrued  to  the  faid 
Richard^  as  affignee  of  the  faid  H^tlilam  Newman 
and  Thomas  Baker,  (herifFs  of  the  faid  city  of  £#»• 
Jon  as  aforefaid,  to  demand  and  have  of  the  faid 
William  the  faid  fum  of  600  /•  above  demanded  : 
Never theUfi,  the  faid  William  (although often  requir« 
ed)  hath  not  yet  paid  the  faid  600  /•  above  demand* 
cd,  or  any  part  thereof  to  the  faid  ffliliam  Newman 
and  Thomas  Baker ^  or  to  either  of  them,  before  the 
faid  aflignment,  or  to  the  faid  Richard,  affignee 
as  aforefaid,  fince  the  faid  affignment,  or  to  either 
of  them,  but  he  to  pay  the  fame,  or  any  part 
thereof,  bt^th  hitherto  wholly  refufed,  and  fiill  re* 
fufes ;  wherefore  the  faid  Richard^  affignee  as 
aforefaid,  fays  he  is  injurtd,  and  hath  fuftained 
damage  to  the  value  of  20  /•  and  therefore  he  brings 
his  fuit,  ^c. 
Att-ft!"*'***  If  the  bond  be  affigncd  by  the  late /herifs  (add 
that  word),  and  that  >hey  as  late  Jhmffs  affigned 
the  fame  to  the  plaintiff;  and  inOead  of  the  words 
ti6w  being  Jheriffi,  fay  (then  being  fl)eriffs)\  and  the 
vemte  may  be  laid  in  London^  although  the  arreft  and 
aflignment  was  made  in  the  country.  2  Lord  Raym* 
1455.     a  Str.  727. 

Declaration f  in  Tre/pq/s  and  AJfauU. 

Declaratioa  for       M I D  D  L  E S  E  X,  {{![.)  R'cbard  Fenn,  late  of 

•  commoa  London,  yeoman,  was  attached  to  anfwcr  John  Denn, 

tffaait.  Qf  n  pj^^  wherefore,  with  force  and  arms,  he  made 

an  afiault  on  the  faid  John,  to  wit,  at  Weftminfter^ 

in  the  faid  county,  and  there  beat,  bruifed^  wouad- 

edy 


Crer^fK  and  Sffdult.  239 

^,  and  ill-treated  him,  fo  that  his  life  was  thereby 
in  great  danger,  and  there  did  other  wrongs  to  the 
faid  Jokriy  to  the  great  damage  of  the  faid  John^  and 
againft  the  peace  of  our  Lord  the  now  King,  tfr. ; 
and  whereupon  the  faid  yohn  Denny  by  James 
Marchj  his  attorney,  complains,  For  that  the  faid 
ftxchardy  on  the  ift  day  of  O^obery  in  the  year  of 
our  Lord  1788,  with  force  and  arms,  to  wit,  with 
fwords,  ftaves,  fitcks,  and  fifts,  made  an  aiTault  on 
the  faid  John^  to  wit,  at  (Veftminfltr^  in  the  faid 
countv,  and  then  and  there  beat,  bruifed,  wounded, 
mikd  ill  tceatcd  him,  fo  that  his  life  was  thereby  in 
great  danger,  and  then  and  there  did  other  wrongs 
to  the  fjtd  Jbhn^  to  the  great  damage  of  the  faid 
Jthn^  and  againft  the  peace  of  our  Lord  the  now 
King,  I3c.  \  whcrrfore  the  faid  John  faith,  that  he 
is  injured,  and  hath  fuftained  damage  to  the  valu6 
of  20 /•  and  therefore  he  brings  his  fuit,  Csff. 

Midilijexy  to  wit,  Richard  Fcnn^  late  of  Wtft-  For  an  affavlt 
min/ftr^  m  the  faid  county,  yeoman,  was  attached  to  ■'»'*  >«P"*^* 
anfwer  John  Denrty  in  a  plea,  wherefore  with  force  °*'*^* 
and  arms  he  made  an  affault  on  the  faid  Richard,  to     * 
wit,  at  fVtfimhJltry  in  the  faid  county,  and  beat, 
bruifed,  wounded,  and  ill-treated  him,  and  impri* 
foned  him,  and  kept  and  detained  him  in  prifon  there, 
for  a  long  time,  without  any  reafonable  or  probable 
caufe  wharfoever,  contrary  to  the  laws  and  cufioms 
of  ibis  realm,  and  againft  the  will  of  the  faid  John\ 
and  there  did  other  wrongs  to  the  faid  John^  to  the 
great  damage  of  the  faid  john^  and  againft  the  peace 
of  our  Lord  the  now  King,  Ijfc. ;  and  thereupon 
the  faid  John^  by  J,  L.  his  attorney,  complains. 
For  that  the  faid  Richard^  on  the  firft  day  of  No* 
v^rnhfTy  in  the  year  of  our  Lord  1788,  to  wit,  at  - 
H^iftmtnfliT^  in  the  faid  county,  with  force  and 
arms,  to  wit.  With  fwords,  ftaves,  and  fticks,  made 
an  ailkult  on  the  faid  Johny  and  then  and  there 
beat,  bruifed,   wounded,  and  ill-treated  him,  and 
then  and  there  imprifoned  bim^  and  kept  and  de* 

taincd 
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taioed  him  in  prifon  for  a  long  tiine»  to  wit,  for  tlw 

fpace  of  five  hours  then  next  following^  without 
any  reafonable  or  probable  caufe  whatfoever,  con- 
trary to  the  laws  and  cufioms  of  this  realm,  and 
againft  the  will  of  the  faid  'John  ;  and  then  and 
there  did  other  wrongs  to  the  faid  Jchn^  againft  the 
peace  of  our  Lord  the  now  King,  i^c.  \  wherefore 
the  faid  'John  faith,  that  he  is  injured,  and  hath 
fuftained  damage  to  the  value  of  50  /•  and  therefore 
be  brings  bis  fuit>  &c. 

Trefpafs. 

TreTiartfor  Oxfordjbln,  (ff.)  Richard  Fenfiy  late  of  Witmf^ 

wii?eiittU*ind  »*»  ^he  faid  couniy,  yeoman,  was  attached  to  anfwer 
^otiiag  the  JahnDenHy  in  a  plea  wherefore  with  force  and  arms, 
€«tb,  and  break  &r.  he  broke  and  entered  the  clofe  of  the  faid  ythn^ 
Ib|  fttts,  &c  called  the  Butts^  fitua tc,  lying  and  being  in  the  parifli 
of  Burfordj  in  the  faid  county,  and  trod  down, 
con  fumed,  and  fpoiled,  the  grafs  and  corn  of  the 
faid  Jthtij  there  growing,  of  the  value  of  10/.  with 
his  feet  in  walking,  and  with  certain  cattle  eat  up, 
trod  down,  confumed,  and  fpoiled,  other  the  grals 
and  corn  of  the  faid  John^  there  alio  growing,  of 
the  value  of  other  10/.  and  with  the  feet  of  the 
laid  cattle,  and  alfo  with  fpades,  pickaxes,  and 
other  iron  inftrumenis,  dug  up,  tore  up,  rooted  up, 
fubverted  and  fpoiled  the  earth  and  foil  of  the  faid 
jQhn^  in  the  faid  clofe,  and  the  gates,  pofts,  pales, 
and  rails,  of  the  faid  juhn^  there  ereded,  ftanding, 
and  being,  cut  ddwn,  broke  down,  proftrated,  and 
dedroyed,  and  the  materials  thereof  coming,  of  the 
faid  John^  of  the  value  of  50/.  took  and  carried 
away,  and  converted  and  difpofed  thereof  to  his 
own  ufe  and  other  wrongs  to  the  faid  John  there 
did,  to  the  great  damage  of  the  faid  John^  and 
againft  the  peace  of  our  Lord  the  now  King ;  and 
whereupoin  the  faid  John^  by  R^  L.  his  attorney, 
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clMI{4«{ni|  Ar  that  tht  faid  Richard,  on  the  ](l  daf 
of  JanMMry,  in  the  year  of  our  Lord  179Q1  and  on 
diirm  ocber  days  and  tiiaes  between  that  day  and 
thciday  of  fuing  forth  the  original  writ  of  the  faid 
7«iv,  with  force  and  arms,  &/.  broke  and  entered 
the  clofe  of  the  faid  J^d/;ff,  called  the  i?«//x,  fituate» 
lying  and  being  in  the  parilh  of  Burfirdj  in 
the  faid  county,  and  trod  down,  confumed,  and 
fpoiled,  the  grafs  and  corn  of  the  faid  John^  there 
then  growing,  of  the  value  of  10/.  with  his  feet 
in  walking,  and  with  certain  cattle,  to  wit,  horfes, 
narei,  geldings,  cows,  and  iheep,  eat  up,  trod 
down,  confumed,  and  fpoiled,  other  the  grafs  and 
corn  of  the  faid  John^  there  then  growing,  of  the 
value  of  other  loL  and  with  the  feet  of  the  faid 
cattle,  and  alfo  with  fpades,  pickaxes,  and  other 
iron  inSraments,  dug  up,  tore  up,  rooted  up, 
fubverted  and  fpoiled,  the  eartb  and  foil,  to  wit, 
500  perches  of  the  earth,  and  500  perches  of  the 
ibiJ,  of  the  faid  John  in  the  faid  clofe,  and  the  gates, 
pofbf  pales,  and  rails,  to  wit,  50  gates,  50  pofts, 
50  pales,  and  50  rails,  of  the  faid  John^  there  then 
ereSed,  Handing  and  being,  cut  ((own,  broke 
down,  proArated  and  deftroyed,  and  the  materials 
thereof  coming,  to  wit,  50  cart-loads  of  wood,  of 
the  faid  y^bn^  of  the  value  of  10/.  took  and  cairried 
away,  and  converted  and  difpofed  thereof  to  his 
own  ufe,  and  other  wrongs  to  the  faid  John  then 
and  there  did,  to  the  great  damage  of  the  faid 
JJm,  and  agatnft  the  peace  of  our  Lord  the  now 
King,  &c.  to  the  faid  John  hW  damage  of  100  /• 
and  therefore  he  brings  his  fuh,  &c. 

G.  R.  late  of^  bfc,  was  fumqioned  to  anfwer  S.  G»  Declaration Ia 
of  a  pica,  wherefore  betook  the  cattle  of  the  faid  "?»«»»«  fo»  ««- 
S^  and  anjuftly  detained  them  againft  fureties  and  ^  ^* 
pledges,  (kc.  and  whereupon  the  faid  £•  by  S.  P» 
his  attorney,  complains  that  the  faid  G.  on  the  31  ft 
day  of  January^  in  the  year  of  oar  Lord  1789,  at 
|he  parifli  of  W»  in  a  certain  place  called  iVhitt*^ 
R  HiU^ 
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HiOy  in  the  faid  county,  took  the  cattle  of  the  faid 
5.  to  wit,  35  flieep,  and  unjuftly  detained  them 
againft  fureties  and  pledges,  until,  (fTr.  wherefore 
the  faid  S.  fays  that  he  is  injured,  and  hathfuftained 
damage  to  the  value  of  x  ooV.  and  therefore  he  brings 
his  fuit,  V€. 
The  place  to  be  The  particular  place  of  taking  goods,  (sT^.  ought 
iaf«iud.  to  be  inferted  in  every  declaration  in  replevin,  and 

that  cepit  in  alia  Uco  is  to  be  confidered  as  a  pica  in' 
bar,  and  not  in  abatement.  BuHjtborpi  v.  Turmr. 
Barnes  353. 
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^ENUE  (vicimtum^  ot  vifnetum)  is  the  place  V«ott^ 
^     from  whence  a  jury  are  to  come  for  the  trial 
€>f  caufes,   which  is  generally  fome  neighbouring 
place^  L9CUS  quttn  vkini  habitant^   from  whence  it 
is  called  vidmtum^  or  venui. 

The  general  rule  of  law,  as  laid  down  by  Lord  G'nerai  tale  of 
a*/,  IS,  That  every  trial  (hall  be  out  of  that '.^'^  .'^^J'.f "» 
/•««,  pitrijb^  or  bamiftj  or  ^ace  knewn^  out  of  the 
/Mm,  5rc.  within  which  the  mattir  of  fa£l  iffuabU 
is  alledgfd,  that  is  moft  certain  and  neareft  there- 
«nto,  the  inhabitants  whereof  may  have  the  better 
and  more  certain  knowledge  of  the  fafi.    Co^  Litt^ 

125*  0* 

Many  niceties  which  were  formerly  to  be  obferved  Many  niceties 
with  ie(p^  to  laying  the  venui^  are  now  removed  '^^  **'*'• 
by  the  4  &  5  ^nn.  c.  i6.  which  enads.  That 
every  vemnfadas^  for  the  trial  of  any  iffue,  (hall 
be  awarded  of  the  body  of  the  proper  county  where 
foch  ifiue  is  triable.  Alfo  (ce^at.  2^Gii»2»  €,iS* 
with  refpeA  to  penal  a£tions. 

All  aAions,   real  or  mixed,   as  trefpafs,  quare  Real  •Qbm  to 
cUafumfrigiu  ejianunt^  waflgy  Uo.  muft  be  Ja»d '7j"***|jJ«* 
in  Cbe  £9unty  where  the  lunds  //>•     Bra£f.  189.  ^"^^'^  ° 
414.     So  debt  for  rent,  againft  an  alEgnee  of  a 
tcrmt  on  the  privity  of  eftate,  is  local*  and  will  lie 
00  where  but  in  that  county  where  the  lands  are. 
Cr:  Car.  183.  Laicb.  187.  Jon.  43*    Debt  upon 
cicape  b  alio  local.     2  LilL  M.  782. 

In  all  perfonal  aAions,  as  debt,  detinue,  aflault,  Peribnil  taiosa 
deceit,  trover,  and  converfion,  account,  flander,  '^* 
and  the  like,  the  plaintiff  may  declare  in  what 
county  he  pleafes.  Co.  Lit.  282.  So  againft  a  fhe- 
pS  for  a  falfe  return.  1  fyUf.  136.  If  a  peribnal 
afiioo  be  founded  upon  a  thing  done  out  of  the 
fcalm,  it  may  be  brought  in  any  county,  and  (ball 
be  allcdged  at  fuch  a  place,  in  fuch  a  county  :  as 
R2  if 
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.  if  the  debt  be  upon  a  bond  or  bill  made  at  Hamhtfgb, 

it  may  be  alledged  at  i/.  viz»  at  Iflington,   in  tbg 

county  pf  Middlefex,    Latcb.  4«    Salk.  66o«     So 

upon  bond.    Saii.  659.     Lut.  950.     2  Cro.  76. 

Trmfitory,  When  an  a£lion  is  for  a  tranfitory  thing,  it  may 

be  brought  in  any  cdimty^   as  if  it  be  upon  a 

covenant  or  contrail:,  or  debt  at  large ;  forMitum 

ix  c»ntra£lus  funt  nuliius  hcu     7  Co,  3.   tf •    2  ht/t. 

229.  231. 

When  the  aaion      When  an  adion  is  founded  upon  two  things  m 

It  foft«ded^on      dig^rent  counties,  both  material  to  the  mmntiuance 

different  won-    ^f  '*^  a^iortf  It  may  be  brought  in  the  one  coontf 

tiei,  bow  10  be  or  the  Other.  7  Cd.  2.  a.  Dy.  38.  b.  40.  a.  Saii.  669* 

kroDgbt.  ^3  If  Qi^  arreft  be  in  one  county,  and  an  efcape  in 

another,    x  Lov.  114.    So  in  an  adion  for  a  falfe 

return  of  non  tft  invontuSy  where  the  (heriflF  was  in 

company  of  the  party.  2  Mod.  23.    So  if  the  mat* 

ter  in  one  county  is  dependant  upon  matter  in  ao- 

other,  the  plaintiff  may  have  the  adion  in  the  one 

county  or  the  other,  j  Co.  I.^.    As  if  two  cdnfpirt 

to  indid  another,  and  make  the  execution  of  the 

confpiracy  in  another  county,  confpn^acy  lies  in  the 

one  county  or  the  other,  j  Co.  it  b.    So  for  ma* 

liciottfly  fuing  an  execution  in  Middl^feXj  whereby 

he  was  arrefted  in  Dorfttjhiu.  Crn^  Eli%.  574.    So 

if  an  aflion  on  the  cafe  be  againft  the  flieriff  of 

Dfnhtghjhire^  for  not  arreting  a  man  upon  a  cafiat 

utlagatum  to  him  dtreAed  in  Denbighftiriy  upon 

which  he  returned  non  tft  invinins^   it  may  be  ia 

Denbigh/hire^  or  in  Middlefexy  where  the  return 

was  made.     Hob.  209. 

If  aitiuit  happen      If  an  aflkult  and  imprifonment  happens  in  Mi* 

abfoad,  may  lay  norcOj  it  may  be  laid  at  London^  in  the  parijh  of  St. 

.«noc*nLoadon.  ^^^^  ,^  g^^^    -^^  ^^^  ^^^^  ^^  Qj^^^p       Pahricos  V. 

Moftyn^  HU.  T.  1775 ;  and  if  the  plaintiff  ^s  ba^ 
nifhed  from  Minorca  to  Carthagena^  h  may  be  hid 
in  Minorca^  to  wit»  at  L^ndon^  &c.  C^ivp.  Repm 
178. 
Every  tranfitory  af>ton  may  be  laid  in  any 
'  county  in  England^  though  the  matter  ariie  beyond 
fea.     Ibid.  18 1* 

t  By 


By  Sfai.  2i  Jac.  i.   c.  4.    All  fuits  on  penal  Aaboioa  penal 
ftatatcs  Ihall  be  laid  in  ihcir  proper  county,  and  »f  f,'7J"j,J°j,*** 
on  ibe  general  iffiie  pleaded,  the  offence  be  not  p*,ope^  county 

I  proved  in  the  fame  county  in  which  it  is  laid,   the 

defefldajit  fliall  be  found  not  guilty. 

This  2&  doe^  not  extend  to  any  offence  created  ConamaiM  of 
Jkei  tBe  ftatute;  Yo  that  profecution$  on  fubfequent  '^^  *^' 
penal  ftatutes  are  not  refirained  thereby,  but  that 
.  fiatute  is  as  to  them  as  it  were  repealed  pro  tanip. 
I  Salt*  ^72.  by  ten  judges.  Secondly,  That  all 
infonaations  and  popular  adions  in  penal  ftatutes 
Bade,  before  that  afi,  rouft  by  force  of  21  Jac.  !• 
r.  4.  be  laid,  brought,  and  profecuted  in  the  pro- 
per county  where  the  faA  was  done.  Ibid.  Bunbury 
336. 

So  if  adions  are  brought  aga.infl  any  juftice,  So  «saiaft 
■layor  or  bailiff  of  any  city,  town  corporate,  offictri*  &c. 
headborougb,  portreeve,  conftable,  tithingman, 
colledor  oi  fubfidy,  fifteenths,  churchwardens, 
and  other  perfons  called  fworn  men,  executing 
the  office  of  churchwarden  or  overfeer  of  the 
poor,  and  their  deputies,  or  any  of  them,  or  any 
other  which  in  their  aid  and  affiflaoce,  or  by  their 

I  coounandment,  Vc*  the  vtnui  mufl  be  laid  where 

the  fa&  was  cmamtud^  or  the  defendant  muft  be 

I  fooiKi  not  guilty.    Stat.  21  Jac.  i.  ^.12.  fi£i.  5. 

Viik  Sir.  446.    Vaugban  113. 

A  nuifance  mufl  be  laid  in  the  proper  county,  Nuiraoce,  debt 
and  debt  for  rent  againfl  the  affignee  of  a  term  on  the  for  rent,  IomL 
privity  of  efbte  is  local,  and  will  lie  no  where  but 
in  the  county  where  the  lands  are,   Cro.  Car.  133. 
Jmus  43*     But  debt  for  rent  againft  the  \tflke  may 

I  either  be  laid  where  the  land  lies,  or  the  deed  was 

made.    Str.  776. 

I  Where  the  evidence  neceflary  to  fupport  the  wben  plaintiff 

afiion  arifes  in  two  counties,  the  plaintiff  may  lay  <"*y  ''>  ^" 
the  vimu  in  which  county  he  wilU    Salk,  bbg.       ^^^„. 
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Of  changing  the    Veniie   in    tranfttor^ 
ASio^p^. 

The  ftat.  of  6  J?.  2.  c.  2.  having  ordered  all 
writs  to  be  laid  in  ihe\r  proper  co^nties^  this  as  the 
judges  conceived,  im powered  them  to  change  the 
Virtue^  if  requiredy'arid  not  to  infift  rigidly  on 
abating  the  writ,  which  pradice  began  in  the  reign 
pourtwill  not  of  James  the  Firft,  2  Sa/A,  670.;  and  this  power  is 
'**•"»•  *57"**  a ifcrctionally  excercifed,  fo  as  not  to  cau/e  but  pre- 

to  any  of  the  ,  ^    -^    /••    >..  •         r         \  "^         mi 

iFocr  northern     'oent  a  diftH  ofju/ttce\   therefore  the  coiirt  will  not 

counties  prffioos  change  the  vinui  to  any  oUhtfour  northern  countks^ 

«p  ^ff'"«  cifc«i«- previous  to  the  fpring' circuit  ;'becaufe  there  the 

pjjizes  are  holden  only  once  a  year^  at  the  time  of 

me  fummer  circuit.    Cookers  Rep.  129.  ;  nor  can  it 

be  changed,  but  to  a  county  wherg  thiivboU  cauje  of 

a£fion  arc/iJ     1  fVilf.  178. 

In  wjiat  cafei         The  coiirt  Held  that  the  vtnue  tpay  be  changed 

cbanM?."***'  -  *"  *''  aflioiis  in  their  riature  tranfitory,  except  in 

cafes  of  privilege^  fpecialty^  promtjforj  note,  or  Ull  of 

exchange:    Everejl  v.  Sanfum,     Barnes  491. 

Veno?  f)ot  '   The  vtnue  is  not  changeable  in  aii  a6lion  for 

cbangfabicin     fcand.  mag/  Lord  Griffin  V.  Buckly.    Barnes  ±91. 

note  or  bill  of    ^^^  ^^  ^  promifory  note,  plaintift  confenting  to  give 

«icixa|igc,        .  evidence   on   the  note.     The  Duke  of  Bedford  v. 

Bray.     Barnes   491.     Nor  on  a  bill  of  exchange^ 

plaintiff  undertakmg  not  to  give  evidence  on  any 

other  count,  faye  on  the  bill.     Mauger  y.  Hinde* 

Barnes  487.  '^  1 

So  in  covenant  on  a  deed^  for  the  venue  cannot 
l^e  changed,  the  aftlon  being  on  a  fpecialtyi  Bradley 
V.  Adey,  Barnes  491.  60  in  an  aftion  for  a  falfc 
return.  Sa!k,  669.  But  it  is  laid  down  in  Burr\ 
1  564  with  good  rcafoh,  **  that  in  tranjit^ry  aliens 
"  the  court  ought  to  change  the  venue,  when  it  ap- 
**  pears  upon  the  circumftances  laid  before  thehi 
*'  that  there  is  a  probable  ground  to  apprehend  that 
«'  a  fair^  impartial^  or  at  Icaft  a  fatisfa^ory  trial 
•'  cannot  be  had.** 

If 
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If  die  i^abfe  of  adion  arife  in  fValis^  and   the  if  (be  cauft  of 
vmui  laid  in  London^  the  court  will,  on  affidavit,  ^*°"  *"*«  »° 
order  the  vtnue  to  be  changc<J  into  the  next  Englf/h  ^enut^a  London' 
county  ;  and  the  niotion  mufi  be  to  change  it  into  itmay  bech»n|c- 
Che  ff^£i/b  county,  and  not  into  the  adjoining  Englijh  *** '"';?  '^'  '^"^ 

L  r      L       lEj      -^  A     ■'        r   •  J    Engh/h  county. 

county,  becaule  the  affidavit  muft  expreb  m  what  5^:1158.  i%-jo, 

i$uwty^  and  not  eljiwhttiy  the  cauji  of  a^ion  arifes  : 

but  after  the  venue  is  fo  changed,  the  caufe  may  be 

tried  in  the  next  adjoining  Englijh  county ;  and 

therefore  it  cannot  be  changed  out  of  the  adjoining 

£ngli(h  eeunty  into  Wales.     2   Black.  Rep,   962* 

Freeman  y.Gwyn. 

The  venue  cannot  be  changed   into  a  county  Cannot  he 
falatine,  Barnes  488.  Richard/on  v.  ff^aUer  and  al.  «h«kcd  into  a 
but  it  was  changed  into  Chejler,  becaufc  the  court  ZTmjt*'^ 
can  fend  down   the  record    by   mittimus.     ,Lord  Qhztttt. 
Rajm.  1418* 

The  venui  may  not  be  changed  from  a  countf  at  in  what  cafet  it 
large  into  a  city  or  tcwn  znd  county,    PraSl.  Reg.  ^7^;  t'coun't? u 
429.  Earty  v.   fVmdus.  s  but  it  has  been  changed  ],rgc  into  a  city 
from  a  cowtiy  at  larger  viz.  from  Norfolk  into  L^^i-  and  county. 
don^  Bickley  v.  MackerelL  Barnes  18 1.  &/i.  670. 
And  it  may  be  changed  from  one  city  and  county 
to  another  city  and  county,  viz,  from  the  city  of 
Normcb   to   London^     Gallant   v.  Squire.     PraSf. 
Reg.  C.  P.  429. ;  but  it  cannot  be  changed   into 
Hally  Canterbury^  bfc.  becaufe  ic  is  not  known  when 
an  affize  will  be  held  there  \  nor  in  the  city  of 
Wercefter  or  Gbucefler^  out  of  the  county  at  large, 
becaufe  the  affixes  for  the  city  and  county  at  large 
are  held  at  the  fame  place :  but  the  reporter  fays, 
ali  this  is  in  the  difcretion  of  the  court.  Barnes ^go. 
Riciaiy  v.  fViljlm.     In  Eafter  or  Trinity  term  the  inEaAeror 
venue  may  be  changed  into  a  city  or  county  where  Michcimat  term 
the  affixes  are  held  but  once  a  year,   as  J5nM  "*^  ** '^•"^*^* 
Cumherland,  f^c.     In  Micbaelmai  and  Hilary  term 
there  is  no  certain  rule,  but  the  court  (hould  change 
the  venue  then,  if  it  cat)  be  done  without  manifef^ 
mconvcnience.  Per  Cur.    Barnes  490.  S.  C. 
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Uauft  ofaaion  If  thc  caufe  of  adion  arife  in  Berwtdt  onfy,  the 
»"f«'»Beiwick,  p;„„,^  it  feems,  (hould  be  in  NtrtbumbeHmL 
u  i^Zthut.  2  5^'*-  if*;.  1036.  M^yor»/  Btrunck  v.  £w<rrr. 

berland. 

Venue  Mt  Adion  by  attorney  on  a  promiflbry  note  and 

changed  in  ac    other  counts,  motion  to  change  the  v^nui  from 

for"  note.^""**^'  Middle fex  10  S/tf/irrf  on  the  ufual  affidavit.    Davf 

^^  "**  *  fhewed   caufe/  and  undertook  to  give  evidence 

on  the  note.  Rule  difcharged   .2  Blacks  Rep*  993. 

Downy  V,  'Bryan. 
Venue  changed       Fsnui  was  changed  from  London  to  Carmarthen'' 

2  Black.  Rep.  962. 
Attorney  his  no      An  attorney  has  no  privilege  to  have  thc  venM4 
rh.'ig?the'venue^^*"g^^  '"^^  ^i^dUftx,  whcrc  he  is  defendant, 
if  in  Middiefex,  though  he  has  a  privilege  when  plaintiff,  to  lay  it 
though  he  may  and  hep  it  there  (uniefs  he  fucs  in  auter  droit  as  exe- 
pSntiff.^^*^*'  *^cutor,^r.  or  jointly  with  another  perfon),  the  pri- 
vilege is  loft :  ferjeants  and  officers  of  the  court 
have  the  like  privilege.     Barnm  493[.     Long  ir« 
Bailies.    Rep.  ^  Caf.  Pra&.  C.  P.  145.    Pra^. 
Reg.  419.  IVellandw.  Trument. 
If  ferjeants,  &c.     But  if  a  Terjeant  at  law,  or  an  attorney,  be 
the  Vcnl'*"*'     plaintiff,  and  fues  by  a  capias^  and  not  by  writ  of 
be  chanjed."**'^  privilege,  the  venue  may  be  changed,  for  he  has 
thereby  waived  his  privilege,  and  is  to  be  confidered 
only  as  a  common  perfon*  Pra£U  Reg.  420.  Giri^ 
ler^  ferjeant  at  Uw^  v.  Mathews.  Barnes  484.  S.  C. 
ir  an  attorney  it     Adion    retained  in   Middle/ex^  on   motion  to 
plaintiff,  the      change  the  venue  into  Worcejlerjhire^  in  right  of 
changed!""        plaintiff's  privilege  as- an  attorney,  though  attach- 
ment was  not  a  teftaium  out  of  Middlefex.    Barms 
493.     Long  on^i  &c.  V.  Bailies. 
If  venue  be  Motion  to  change  the  venue  from  Middlefix  to 

LiiicSftt/^  Ztf«ftfy^/r.  Court  direfted  that  on  thefe  motions 
to  counties  palatine  the  words,  *<  undertaking  not 
'*  to  affign  for  error  thc  want  of  an  original,**  be 
added  to  thc  common  rule.  HiL  28  Gm.  3.  Marf* 
diU  V.  BelU 

Wiibin 


Within  what  Time  the  Venue  way  be 
changed. 

THE-defendant  cannot  move  to  change  the  Vinue  when  the  wmw 
in  any  aaiort  until  his  appearance  be  entered,  ""*>  ***  cbtnged. 

That    although    the    declaration  be  delivered  Vcnue,  whei« 
feven  days  before  the  laft  day  of  the  next  prece-  *,^.*^**'"*  '" 
<)enc  term,   or  after,  yet  before*  plea,  upon  oath  adUmn^ 
made,  the  venue  may  be  changed  upon  motion  in 
the  faid  tranfitory  aAions  the  next  term  after :  and 
the  defendant  to  plead  to  the  new  a^ion  as  he  When  to  pleaj 
Ihould  have  done,  in  the  other  without  delay.     R.  ^««to- 
Micb.  ib$4»/e£l.  8.  That  the  venue  may  be  changed  Maybe  chaDged, 
(upon  oath),  though  the  defendant  come  in   by  >^  <)ereo4ant 

^    .   ^^^        •/•  .  **  '   comes  10  by- 

exigent.      lM.  exigent. 

By  rule,  A£(b.  i6  Geo.  i.     It  is  ordered,  That  venocmty  fc« 
any  defendant  may  move  to  change  the  venue  at  changed  befoi« 
any  time  before  plea  pleaded,  in  all  fuch  actions  P^«>* 
wheie  the  venue  may  be  changed 'by  the  courfe  of 
this  court,  not  with  (landing  fuch  defendant  or  de« 
lendants  may  have  applied  for,  and  obtained  fur-* 
^er  time  to  plead  before  fuch  motion. 

It  hat  been  held,  that  a  fummons  or  order  for  Summons  aod 
tiaie  ID  plead  (hall  be  no  bar  to  a  motion  to  change  o'^  "<>  ^''> 
tlie  viuui.  Dennis  v.  Fletcher^  'Barmn  489. ;  nor 
»fter  an  order  for  an  imparlance*  ikid.  487.  Black* 
Jkuk  V.  Paym. 

But  on  application  to  change  the  venue  after  a  unlefi  tejoiaiog 
iadee  had  given  an  order  for  time  to  plead,  defend*  r***!'  *"^  ^^' 

'^,P  ••  II  /•  los  fh<)it  notice 

aat  confenting  to  lejom  gratn^  and  take  notice  of  of  ^i^, 
trial  at  cbe  fitting  after  term,  the  court  held  it  came 
too  laie,  and  that  defendant's  confent  ihould  bind 
him.  Had  the  judge  been  informed  of  the  de-« 
fendant's  intention  to  move  to  change  the  venue^ 
be  would. have  made  his  order  without  prejudice  to 
fuch  motion.     Hunter  v.  Gray»     Barnes  493. 

But  if  defendant  pleads  before  the  ^notion,  the 
court  will  not  change  the  v$nut»  Cfijiarn; Standing 
Chokes  Rep.  i\2. 

The 


afo  .  tftenue. 

If  plea  be  put  ;&»     The  defendants  having  put  in  their  plea,  after  a 

tbe  ?eoo«  may    yy|^  ^^  fljg^  caufc  why  thc  vinu^  (hould  not  be 

irawin"^he^to,'  changed,  and  before  it  was  made  abfolutc,  thc  court 

and  pleading       held,  that  the  putting  in  the  plea  by  inadvertency 

^rmvf.  y^gs  no  waiver  of  the  rule,  and  gave  the  defendants 

leave  to  withdraw  their  plea  on  payment  of  cofts^ 

and  made  the  rule  for  changing  ihe  venfii  abfolute. 

Barnes  492.   Herbert  v.  Ftcwers, 

May  vnw  to         If  the  declaration  be  delivered  fo  late  that  the 

changithev«nu€  defendant  caiinot  move  before  the  laji  daj  of  thc 

thelaftdayof  ,  -^  ^\^  n  ^        tj 

term.  term,  he  may  move  it  then.     Barnes  489.  /wy^ 

ivard  V.  Pf^eUs, 

Tbe  Method  of  'moving  to   change  tbe 
Venue. 

How  to  move  to  No  notice  is  neceflary  to  be  given  to  tbe  plain- 
chanse  the  tiflF's  attorney,  previous  to  the  motion  to  change 
veoue.  ^1)^  venue^  but  thc  client  makes  the  following  affir 

davit ;  which  give  to  a  ferjeant,  with  10  r.  td*  for 
him  to  move  for  that  purpofe ;  the  rule  is  not  abfo« 
lute  in  the  firft  inftance,  therefore  in  che  evening 
draw  up  a  rule,  pay  for  fame,  5  j.  infpe^ng  the. 
declaration,  i  s.  filing  affidavit,  if  fworn  in  tbe 
country,  2 1.  ferve  it  on  plaintiff's  attorney,  and 
ihew  the  original ;  which  being  done,  make  affi* 
davit  of  fuch  fervice,  *^  and  Jbewing  tbe  erifsnal 
*^  riilej*'  give  it  to  a  ferjeant  on  the  day  of  (hew* 
ing  caufc,  with  a  fee  to  make  it  abfolute,  fee 
I A  11.;  when  done,  draw  up  the  abfolute  rule, 
and  ferve  it,  pay  41.  6 1/.  the  plaintiff 'a  attorney 
then  will  call,  and  alter  the  ^leclaration,  though  I 
think  tbe  rule  itfeif  is  fufficient  to  warrant  the  al- 
teration in  the  iffue. 

In  the  Common  Pleas. 

John  Dinn^  Plaintiff, 

and 

Ruhard  Ffnn,  Defendant. 

AMAnb  Richard  Fenn^  of  Bread-fireet^  London^  factor, 

tbe  above  defendant,  maketh  oath  and  (aitb,  Th>^ 

e  tbe 


ftepWritIff*s  caufe  of  aflion  (if  any)  arnfe  In  the 
county  of  J.  and  not  :n  the  county  of  B.  as  laid 
in  the  declaration)  or  clfewhcre  out  of  the  county 
of  >f 

The  aflSdavit  muft  be  pofitive,  and  not  to  de- 
fendant's knowledge  and  belitf.  Bel/haw  v.  Porter. 
Barnes  478. 

If  the  defendant  wants  to  change  the  venut  in  How  to  chaogc 
vacaiun^  he  may,  upon  producin^j^  the  ufunl  affidavit,  «h«  ♦fno«  in 
obtain  ajudgc'sfommons  for  that  puTpofe;  and  on**""**"' 
attendance^  the  judge  will  make  an  order  for  the 
rule,  upon  producing  a  ferjeant's  hand  to  a  brief,  fee 
lOi.  td,  pay  for  the  order  2s.  rule  ^5.  bd,  filing 
order  i  s. ;  fcrve  it  on  plaintiff's  attorney. 

Originally   it  was  required,    that   the    plaintiff  Formerly  it  wm 
(hould  give  no  evidence  at  the  trial,  but  what  arofe  acquired  to  give 
in  the  county  wherein  thev^nii^  was  retained,  i  ^^^'^tMuntyVbet^ 
189.  1  Sid.  44.2.     If  he  gave  none  fuch^  he  muft  the  «enoe  wjs 
have  been  nonfuited  of  courfe.     But  when  it  was '*='^jf'"*' ^  ** 
]<»(d  tlown  in  Swairj^s  cafe,  i   ^/V.  405.  that  the  " 
plaintiff  might  lay  his  venue  in  any  county  wherein 
part  of  the  caufe  of  a<5tion  arofe,  he  was  then  hound  But  finre  bonni 
Only  to  give   fome  evidence,  and   not  the  whole  ®"'y**8'**^«« 
(dare  aliqudm  evidentiom)^  in  the  county  v/here  the        ""* 
imui^  was  laid.    Salk,   669.    12  Mod,   515.  which 
continues  to  be  the  rule  at  this  day.     And  if  theorhcMnfttiteJ. 
plaintiff  fails  to  make  good  his  undertaking,  he  is  ' 

nonfuited  n^w,  which  has  the  fame  effoci  as  judg- 
ment for  the  defendant  in  a  plea  in  abatement,  vi%. 
qwdeatjine  die^  and  the  plaintiff  rouft  begin  again, 
2  Blaek.  Rep.  IO31.  Santhr  v.  Heard* 

Rule  to  (hew  caufe  why  the  venue  (houM  not  bePl«'ntiff  mii# 
changed  frcn  London  to  Cornwall  on  the  ufual  afH-  ""«!*«•>«  •'  k* 
oavit*     Caufe  (hewed   was,  that   the   money  was  venue  to  gift 
lent  in  London.     The  court   held  that  plaintiff  ^»teri*l  eti* 
ought  to  undertake  to  give  material  evidence  in***"^** 
London^  which  was  un  Jertaken  and  rule  difcharged. 
French  v.  Coppinger.   H.  Black,  Rep,  2 1 6. 

Rule  to  change  the  venue  from  London  xoCorn-  An  undertaking 
tvfl//,  caufe  (hewed  was,  that  the  caufe  of  a<^*»on  *^J|;;^^■^J;;^'^ 
Vofe  at  Pure  UOrient^  in  France^  \yhich  prevented  ths  venue  t«  Ui4 

9^0 


a52  .  tSenue. 

snaybefopportedan  Undertaking  to  give  iQaterial  evidence  at  anf 

by  proof  of  the  pja^c  in  England.  Lord  Lougbbormigb  :  The  plaio- 

^iog  in  a*fo^''  tlfF  oiuft  Undertake  to  give  material  evidence,  in 

ra|o  country.     Ltnddn^  and  leave  it  to  be  cgnfidered  at  the  trial, 

or  afterwards  by  the  court,  how  far  evidence  of 

the  caufe  of  a^ion   at  Port  VOrUnt  might,  by 

fiflion  of  laW|  fupport  fuch  an  undertaking*   Rule 

difcharged,  on  undertaking  to  give  material  evidence 

in  London*  Gorardv.  Rebeck,  Caufe  was  tried,  found 

for  plaintiff,  and  court  were  of  opinion,  that  the 

undertaking  was,  by  fidion  of  law,  well  fupported 

by  proof  of  the  debt  in  Franco.    H.  Black.  Rt^* 

aSo.    - 

'{"  •f'«'  'jj*  *•       Where  a  rule  is  made  to  change  the  vcnue^  and 

pi^BtiffBodcr-  afterwards  the  plaintiff  would  bring  it  back  again, 

uket  to  briog    the  rule  muft  be,  daro  aliquam  ovidontiam  do  materia 

'•*""cvM^errf  "*  '*''*'' '"  ^^^  county  where  the  adion  was  brought 

ibme  matter  in  Salt.  669. 
tbat  county. 


iUde 


[    ^5S     1 


little  to  ]aieati. 

BEFORE  a  plea  can  be  compelled,  Dr  a  plaintiff 
become  intitled  to  judgment  for  want  thereof^ 
a  rule  to  plead  muft  be  entered  with  the  fecondary, 
which  expires  \xif9wrdaj%^  (andif  the  defendant  has 
appeared  or  filed  fpecial  bail,)  a  demand  of  a  ple^  is 
alfo  neceflary  upon  the  attorney  who  has  appeared 
or  filed  fpecial  bail :  But  if  a  judge  gives  time  to 
plead  on  a  fummons,  a  rule  ta  plead  is  not  necef- 
lary.    Daw/on  V.  Gartby  CookU  Rep.  141. 

There  muft  be  a  new  rule  to  plead  grven»  if  the 
defendant  do  not  plead  before  the  fubfequent  term^ 
to  that  wherein  the  former  rule  was  given,  to  war* 
rant  a  judgment,  or  intitle  the  plaintiff  to  a  plea  of 
the  fuch  ^bfequent  term,  unlefs  there  has  been  a 
judge's  order  obtained,  or  an  injunction. 

Make  out  on  a  piece  of  plain  paper,  without  a 
fiainp,your  rules  to  plead,  thus  : 

DiHH  V.  Fenn.  7         Rules  to  plead. 
Doe  V.  Rjoi,     \  A.  K.  Attorney, 

%jj^Jan.  1790. 

Which  take  to  the  ftcondarif^.office,.  Mr.  Skinn^ 
pay  him  for  the  entry  is.  lod.  (u.  b  d.  for  the 
fiamp,  and  4^.  for  the  entry  in  his  book] ;  the  rule 
expires  in  foii/  days,  inclujive  of  the  day  whereon  it  is 
pV€H,  But  judgment  may  not  be  figned  till  the 
afternoon  of  the  next  day.  The  rule  may  be  given 
on  the  ijfoign  day^  but  cannot  be  entend  till  ihtfirji 
iiir7ofthe  term. 

Sunday,  or  any  holiday,  on  which  the  court  does  Sunday  or  toy 
»if>,  is  reckoned  a  day  within  the  faid  rule  (exapt  ^^'^^7»  *«•  ** 
it  happens  to  be  the  /fy?  or  lafi  of  the/our  days).    ^* 
If  the  rule  be  giveo  on  the  Purification^   that  is 
reckoned  no  day. 

The  rule  may  be  given  at  any  time  in  Urnty  or 
/wr  days  after, 

Af« 


454  ^^^  ^^  IBleati. 

vrheo  New  rule       After  an  order  for  'an  imparlance,  a  frefh  rule  is 

to  be  giTcn.         ^^  ^^  gj^^p  .  j,y j  ^f^^j.  gj^  q^j^^  ^^^  jj^j^^  ^^  jj^^  g^.^ 

day  of  the  next  term,  no  neceHIty  for  a  new  rule. 
Wheo  i  term'e        If  four  terms  are  elapfed  after  declaration  deli- 
role  muft  be      vered,  the  defendant  muft  have  a  whole  term's 
******  notice  to  plead,  {unle/s  the  caufe  isjiayed  by  injunSign 

or  privilegi  \)  and  in  this  cafe,  you  give  defend- 
ant's attorney  notice  before  the  ejjoign  day  of  the 
term^  that  you  intend  to  proceed  in  the  caufe,  **  by 
*'  giving  a  rule  to  plead^**  and  the  day  after  the  term 
is  ended  give  your  rule. 
When  time  to  ]t  is  fettled  that  if  a  judge  gives  time  to  plead  till 
So Mwfu  "'  ^^^  fi'ft  ^^y  o^.^^e  fubfequcnt  term,  when  the  time 
is  expired,  the  plaintiff  in  default  of  a  plea,  may 
fign  judgment  without  giving  a  new  rule  to  plead* 
'Taylor  v.  Stockham.  PraSi.  Reg.  290.  5.  C  Barms 

Wheniterm*!  Where  plaintifF  has  given  a  rule  to  plead,  and 
Mtutneed  not  has  been  delayed  from  figning  judgment  by  an  in- 
^  jundion  out  of  chancery,  after  the  injundion  has 

been  dilTolved,  he  may  fign  judgment,  without giv^ 

sng  a  new  rule  to  plead.     Barnes  238.  Tbeedbam  v. 

Jacifon, 
Role  may  be  To  prevent  inconvenience,  the  -fecondartes  will 

^jeo«aeaoigo  accept  rules  to  plead'  on  the  effoign  day^  but  they 
*^'  cannot  be  entered  until  the /i^.^tfy  ot  r^rvi.  Vide 

SelUr  V.  Facily.  CookU  Rep.  68. 


aDemanO 


E  »ss  3 


DematH)  of  i^lea/ 

WHEN  declaration  has  been  delivered  to  de-  Demand  of  plea« 
fendant's  attorney  (or,  in  cafe  he  has  ap- 
peared in  time,}  and  rule  to  plead  given,  a  demand, 
mud  be  made  of  a  plea  before  judgment  can  be  fign-^ 
ed  (although  notice  has  been  given  of  a  declaration 
being  filed}}  and  fuch  demand  mud  be  in  writing. ' 

A  demand  of^lea,  indorfed  on  the  back  of  de-  Ademtndef 
cUration,  held  irregular,  and  judgment  fet  afide ;  pi»  i»<iorfed on 
for  it  mufl  be  made  after  declaration  delivered,  and  ^/ra^w  l[j^' 
rule  to  plead  given*     Barnes  276.  Eames  v.  Jiw* 

In  the  Common  Pleas.  Dcnn  v.  Fenn. 


clantaoo>  bid. 


I  The  plaintifFdemahds  a  plea  in  this  caufe,  other-  A  drmtndof 

I  wife  judgment.  ?'"• 

j  Yours,  ^c. 

Mr.  J.  B.  Attorney  for  J.  K.  Attorney  for 

the.  Defendant.  Plaintiff. 

i 
j  Court  declared  that  for  the  future,    no  judg- How  long  to 

mcnt  (bould  be  figncd  ////  the  opening  of  the  office  the  p^«»^  '^'^  ***' 
I  next  day  in  the  afternoony  after  prober  demand  made  in. 

writing  of  the  pleadingly  for  want  of  which  fuch 

judgment  fhall  be  figned.  Buckmafler  v.  Troughton. 

C9ok'$Rgp.  i%. 
The  demand  of  a  p!ea  before  bail   is  juftiRed,  Demaadofa 

i  a  waiver  of  juftification ;  therefore  take  care  bail  P^**.^.^*^*'?*^ 
I  is  complete  before  fuch  time  as  you  demand  the  Lrfeael"" 

pica. 
It  fliould  be  given  to  the  agent  in  town,  and  not  To  be  giten  in 
j  to  the  country  attorney,  for  a  plea  delivered  in  the  towntoibc 

country  is  irregular.    Barnes  25 1.    Ta)lor  v.  Law  '**"** 
I  /«. 


/; 


ow 


2$$ 


^emaitb  of  ]01ei>  &c.. 


StfmmoM  af^cr 
rule  to  ple^dex- 
pirod  i«  00  ftay. 


Hair  an  hour's 
■ttendaace. 


How  to  obtain  Tim^  to  pledd. 

If  defendant  wants  time  to  plead,  apply  to  on^ 
l>f  the  judges  for  a  fummons,  pay  in  term  or  vaca- 
tion 2  J.  fcrvc  plaintiff's  attorney  with  a  copy,  at- 
tend thereon  ;  and  if  the  caufe  is  to  be  iried  in 
London  or  MlddUjex^  and  the  plaintiff  be  in  time  to 
try  his  caufe,  the  judge  will  grant  an  order  on  terms 
oi pleading  ^Jfuably^  repining  gratis^  and  taking  Jh^rt 
notice  of  triaf for  the  laftjittingi  within  term,  c)r  the 
fitttings  a/ttr  term^  provided  a  confent  is  given  to 
let  him  take  judgment  as  of  the  term;  if  be  (hould 
jiot  be  in'  time>  then  on  the  terms  pf  pleading  iffua- 
bly  only. 

After  rule  to  plead  expired,  defendant  obtained 
and  ferved  a  judge's  fummons  for  time;  plaintiff 
figned  judgment,  which  was  held  regular.  For  a 
fummons  after  the  rule  is  expired,  is  not  a  fuper* 
fedeas  or  ftay  of  proceedings.  Ottlwell  v.  D^  Jletb, 
Barnes  254. 

If  a  fummons  be  taken  out  in  time  for  pleading, 
and  defendant's  attorney  does  not  attend  before 
plaintiff  can  fign  judgment,  he  muft  get  the  fum-. 
mons  difcharged  firft.  Rivers  and  others  v.  Plumlee, 
Barn.  240.  Cooh*s  Rep.  144.  Brown  v,  Godfrey. 

Attendance  on  a  judge's  fummons  for  half  an 
hour,  next  immediately  following  the  return  there-  ^ 
of,  is  fuiEcient.     Not.  E.  T.  23  Geo.  3.  formerly 
was  an  hour* 

Imparlance. 

There  are  three  forts  of  Imparlance,  .i.  Aeom* 
mon  imparlance^  which  is  entered  of  courfe,  2.  A 
fpecial  imparlance^  which  is  granted  by  the  proihonO' 
tary.  3.  A  general  fpecial  imparlance  {Javing  all 
manner  of  exceptions  ^  and^  among  the  reft^  the  exception 
to  the  jurifdi^ion.) 

Where 


SDnnaiUi  of  ^lea,  &c»  i»57 

Where  the  writ  is  tctumablc  ihtfirft^  fecmd^  or  Wben  dtfendtnt 
ihhi  return  odht  term,  if  the  declaration  be  nojL  g;J;^^^^^^^^^ 
iiled,  and  alfo  notice  of  filing  givcri  before  the  laft 
fmtr  days  of  the  //rw,  in  which  the  tvrit  is  return- 
ahli^  defendant  is  entitled  to  an  imparlance  of  courfe ; 
and  if  returnable  on  the  laft  ntum^  defendant  is 
alfo  entitled  to  an  imparlance. 

If  the  writ  be  returnable  in  Michaelmas  ierfn^  and 
phiDti6Fdoes  not  deliver  or  file  his  declaration  be- 
fore the  eflbign  day  of  Hilary^  the  defendant  is  en* 
thled  to  an  imparlance. 

If  the  defendant  pleads  in  abatement  in  a  fub(e«  Spedil  io^tf- 
quent  terra,  a  (pecial  imparlance  muft  be  protured  ^^^^^* 
within  the  firft  four  days^  which  the  prothonotary 
granu  of  courfe,  if  the  defendant  is  entitled.   PraSf* 
Reg.  1.  TbeUteldw,  Goodfellow.  Barnei  22^*  S  .C 
If  defendant  be  intitied  to  an  imparlance^  and 
he  demur  to  the  declaration,  it  is  a  waiver  of  tho 
imparlance. 

Every  dilatory  plea  is  held  flriSly  to  certaiti 
rules.  They  mufl  be  of&red  in  the  &rft  inflance, 
and  pleaded  without  any  repugnancy.  They  can- 
not be  pleaded  after  a  general  imparlance,  becaufe, 
when  you  afk  a  favour  and  gain  time,  you  admit  all 
before  to  be  right.  To  avoid  the  injufiice  that 
might  fometiroes  happen  by  adhering  too  flridly  to 
this  rule,  two  fpecial  manners  of  imparling  are  al« 
lowed;  there  being  three  kinds  of  imparlances  in 
all.  The  firft  fort  of  fpecial  imparlances,  fave  to 
the  defendant  the  right  of  excepting  to  the  fuit  and 
count,  and  thefe  are  granted  of  courfe  upon  appii* 
cation  at  the  office.  The  other  fort  of  fpecial  im- 
paiiances,  (which  ferves  all  manner  of  exceptions, 
and,  among  the  reft^  the  exception  to  jurifdidion,} 
is  difcretionary.  It  mufl  depend  upon  particular 
circumftances,  which  are  left  to  the  decifion  of  the 
court.  Ltf/fc;.  46.  lyentwtrrth  and  Squib,  il  Mod» 
529,  decifive.  Grant  v.  LerdSondei.  %  Black.  Rep, 
JO94. 

A  plea  to  the  jurifdISion  of  the  court  cannot  be 
pleaded,  after  an  appearance  by  attorney,  ibid. 

S  Jh» 


95^  jIDemanti  of  ^lea,  ice. 

The  imparlance,  if  any  piuflrbe^  fuch  as  fuits  the 
nature  of  the  care. 


Searching  Jbr  Pica. 

Seaichinilbr         To  be  fearched  for  at  the  prothonotary's  office 
plM«  in  Tanfitld  Cettrt,  TtmpU  ("who  keeps  a  book  for  that 

purpofe),  by  the  defendant's  name.^  If  no  plea 
there^  and  none  is  delivered  to  plaintiff's  attorney 
in  due  time,  fign  judgment ;  the  form  of  which  you 
will  find  under  tiUe  Judgmnt  by  Difwlu 


9lr«r 
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^leas  in  Z'battmtnt  when  to 
be  piea]ied« 


AS  pkas  in  abatement  enter  not  into  the  merits  Reftriaiont* 
of  the  caufe  ;  but  are  dilatory,  the  law  has  laid 
the  following  reftrtdipns  on  them :  Firft,  By  the 
ftatute  4  jfnn^  c^  1 6*  ^*  No  dilatory  pUa  is  to  be 
**  received  anlefs  on  oath^  and  probable  caufe  Jhewn  t§ 
•*  the  court/'  2.  No  plea  in  abatement  Jbatl  be  re- 
enved  after  a  refpondeas  oufter ;  for  then  they  would 
Ar^Wci  in  infinitum.  2'Saund.  41.  sdly.  That 
they  are  to  be  pleaded  before  imparlance  (except  where 
the  declaration  is  delivered  fo  late^  that  the  rule  cannot 
be  given f  or  where  the  defendant^  is  infilled  to  one). 
4thl3r,  7bat  when  ijfue  is  joined  on  them^  if  found 
cgnnft  the  defendant^  they  fl>all  be  peremptory^  2  Show. 
42.  6  Mod.  236,;  and  the  judgment  ihall  be 
fnod  recuperet^  becaufe  the  defendant  chufing  to  put 
tlie  whole  weight  of  his  caufe  upon  this  ifTue,  when 
he  might  have  had  a  plea  in  chief,  is  an  admit<- 
tance  that  he  had  no  other  defence.  10 Mod.  lit. 
Str.  532.  2  lyilfon  367.  Eichorne  v,  Le  Ahitre. 

On  a  pka  in  abatement  no  advantage  can  be  No  advinttge 
taken  of  the  declaration  5  for  nothing  but  the  writ^nj*?^*?**^ 
is  then  in  queftion,  for  nothing  clfe  is  pleaded  to.  *  *      *"u««» 
Cartb.  172.  3  Lev,  37  5  nor  in  Tuch  pleas  which 
relate  to  the  perfon  there  is  no  neceflity  of  laying 
a  venue,  for  all  fuch  pleas  are  to  be  tried  where  the 
adion  is  laid.     Sedk.  ^..pL  14.  Carth.  363.  ia. 
Mod.  12$.  ' 

A  plea  in  abatement  cannot  be  pleaded  before  the  Cannot  be  plead* 
defendant  is  in  court,  becaufe  he  does  not  anfwer  •^^"«^*f*^ 
to  the  proceis  of  the  court,  which  formerly  was  re-  "^  «??«*'•• 
turned  and  read  at  the  bar.     If  he  appeared,  the 
Cnmior  read  the  writ  to  the  court  in  his  prcfence, 
S  2  and 


26o  labass  in  Zbattmmu 

and  he  was  to  plead  thereto  in  four  days,  unleTs 

fpecial  leave  was  given  by  the  court ;  becaufe  the 

perfon  coming  in  by  the  procefs  of  the  court  ought 

not  to  have  time  to  delay  the  plaintiff.  Gilt.  H.  C. 

P.  52. 

Moftbe  pleaded      A  plea  in  abatement  muft  be  pleaded  within  fewr 

!ho5io^«le  ^i  rf^ir  diclaratim  delivered,  or  left  in  the  office^ 

givcji.  though  no  rule  to  plead  be  given.     Anen.   Cieie*s 

Rep.  23. 
But  if  filtd  fo  But  if  the  declaration  be  delivered  or  filed  fo  late 
UteiAterm^ftc.  in  term,  that  the  defendant  is  not  bound  to  plead 
to  it  that  term,  he  muft,  within  the  frji  four  dapy 
inclufive  of  the  next  term,  apply  to  the  prothono* 
tary  for  a  fpecial  Imparlance.  CGoke*s  Rep.  78. 
Threlield  v.  Goodfellow,  Barnes  334.  Napper  v. 
Biddle. 

Jf  a  declaration  be  delivered  the  i6tb,  the  plea 
muft  be  delivered  or  filed  the  19th.  Vide  Cookis 
Rip.  64.  BiddUflon  v.  Atcberly. 

^m'X  ^^*^''"'      ^^  ^^^^'  ^^  S  -'"»•  '•  i6.   «  No  dilatory  plea 

(hall  be  received,  unlefs   the  party,  by  affidavit, 

prove  the  truth  thereof,  or  fliew   fome  probable 

matter  to  induce  the  court  to  believe  that   it  is 

true." 

Maft  be  figned       It  muft  be  figned  by  a  ferjeant ;  and  without  an 

bj  e  fcrjeant.     affidavit  of  the  truth  thereof  annexed, 'judgment 

may  be  figned,  as  if  no  fuch  plea  had  been  delivered 

or  filed. 

The  f  muft  be       Pgr,  Cur,  Ah  affidavit  is  necelTary  wherever  you 

p?e*^o!hcj«i*-  P'*^^^  ^°  the  jurifdiaion:  The  lands  may  be  parcel 

diapp.  '  of  the  manor  itfelf,  which  is  antient  dcmefne,  and 

fuch  hnds  are  pleadable  at  common   law  ;  but  if 

they  are  lands  held  of  a  manor  which  h  antient 

dcmefne,  then  they  are  not  pleadable  at  common 

law.     In  this  cafe  the  tenant  pleaded    antient  de- 

mf fne  without  affidavit.  Tnc  demandant  moved  fgr 

3()d   had  a  peremptory   rule  to  plead  motion    to 

c'.ifchaige  it,  which  peremptory  rule  court  ordered  u> 

ll3iid.      Hctib  V.  Cannon,  '^lyUfon  51.  vide  Pra£i. 

lie^ .  C.  P.  2.  Smith  v.  R^e^ 

A  defendaot 


fBIean  in  abatttimttf 


26t 


A  dcfeodant  cannot  plead  two  dilatory  pleas,  nor  Cannot  pletd 
will  the  court  foffcr  a  plea  in   abatement  to  be  J]^^*^'®'^ 
amended  ;  and  if  the  plea  be  true,  the  plaintiiF  may 
enter  ml  capiat  per  brtvi^  without  paying  of  cods. 
I  Barms   92.  190.  Cooke's  Rip.  29.  Dockrey    v. 

All  pUas  in  abaienunt  (unlefs  to  the  jurifdidion  Plen  ia  Bbitc* 
and  privilege)  may  be  pleaded  afar  a /pedal  impar^  ««n^* 
kace.    Gilb.  C.  P.  184, 


S3 


iDemtnofng 


[    a62    ] 

Where  •  Attii   TJ  Y  Rule  MUh.  1654,  fief.  1 5.     «  That  when 
iLTor^lfe     X3  ^  <^c«^»  will,  or  letters  of  adminiflration,  arc 


a»J«/£iAent.     to  be  (hewn  in  a  declaration,  the  attorney  of  the 
plaintiff  delivering  a  declaration  with  a  fubfeription, 
'  that  the  defendant  (ball  not  be  compelled  to  plead 
till  the  fame  be  (hewn,  no  judgment  by  nihil  diut 
to  be  entered  againfl  the  defendant  till  the  fame 
(hewn;  nor  any  nonfuit  upon  the  plaintiiF,  if  be 
ihew  the  fame  before  the  end  of  the  next  term/' 
Iftbeaaioole       If  the  a£lion  be  on  a  bond,  deed,  or  other  fpe- 
^hM^ktm^     cialty,  the  defendant  may  demand  oyer  of  the  fame; 
demMtdoyer.      and  he  (hall  have  as  many  days  to  plead  after  oyer 
given,  as  he  had  to  plead  at  the  time  oyer  was  de- 
manded.   Barms  238.  Jbicdam  v.  Jatkfin.  Simpfou 
V.  DaffitU  254. 
The  de/eodant       Rule  to  plead  was  given  on  Monday  the  24th  of 
ftmitimcSftr  Oaeh^y  and  was  out  the  Tburfdayzher  ;  oyer  was 
oyer  given,  ai     demanded  on  i\ic  Wednefday^   and  given  dn   the 
wesucexpircd     Thurfday^  and  judgment  was  figned  on  the  Friday 
mTiZ^^"^    /if  the  Mfurn09n.     Curia.  The  plaintiff's  attorney 
(bould  have  ftayed  and  not  (igned  it  till  Saturday  in 
tbeafurnosn^  for  the  defendant  (hall  have  the  fame 
l^ime  to  plead  after  oyer  given,  as  he  had  when  oyer 
was  demanded.     Simp/on  v.  Daffield,  C9aki*s  Rip. 

I43'     ' 

Oyermofthe         By  a  judge*s  order  defendant  was  allowed  two 

iTttmefJr ^*y«'  «»n^^  «o  P'«^^»  ^^"^^^  «P»«^  ^**«  30^h  oiMay. 

pleading  ufirei.  On  the  day  following,  oyer  of  the  bail*bond  was 
demanded.  Plaintiff  figned  judgment  and  held  re- 
gular. But  the  court  feemed  to  think  that  it  was 
reafonable  oyer  might  be  demanded  any  time  before 
judgment,  but  would  not  overturn  the  eftabiifhed 
pra£lice.  Barber  ajfignee^  v.  SaUbiWiU.  Barms  326. 
Cooke  s  Rep.  73,  Pra£i.  Reg.  299. 

The  like  cafe.        Debt  upon  bond,  after  rule  to  plead  out,  motion, 

to  plead  two  pleas.   Performance  of  the  condition. 

2.  That  no  letters   of  adminiflration  ever  were 

6  ^  granted 


granted  as  fet  forth.  Ohje^hn^  That  defendant 
cannot  plead  the  fecond  plea,  without  craving  oyer 
of  the  letters  of  adminiftration,  and  fetting  fame 
out;  and  he  not  having  craved  oyer  thereof  in  time, 
it  if  novr  too  late  to  demand  it,  becaufe  the  rule  to 
pieid  is  out,  and  of  that  opinion  was  the  court. 
RuU  difib.  Garrard  Mm.  v,  Earley.  3  Wilf*  413. 
Cwi/'j  Rtp.  96.  Hartly  v.  Varny. 

If  the  defendant  prays  oyer^  and  copy  of  a  bond,  Oa  ojrer^  de- 
Hc.  he  is  intitled  to  infpca  it,  and  have  a  copy  ^^^^l^^^ 
the  wbole^  with  the  witnefies  names,  and  all  me-namesiaadan 
fflorandums  fubfcribed  and  indorfed.    Barn,  263.     indorftncftct. 

The  I2th  of  NwtmbiT  defendant  pleaded  a  re*  withio  what 
Jcafc,  with  a  pr^fort  hie  in  curia i  fame  day  .^'^^Ij^ht^'dlaiw 
plaintiff  demanded  oyer,  and  on  the  I4thfigned  judg-oyi^  of  •  deJ^^ 
meat  in  the  afternoon,  for  want  of  oyer.    Cxrr,  pleaded  by  him. 
That  in  cafe  a  defendant  pleads  with  a  profert^  and 
oyer  is  demanded  and  not  given  in  a  reafonable 
time,  the  plaintiff  may  fign  his  judgment,  it  being 
efteemed  as  no  plea  till  verified  by  oyer;  and  they 
heM  the  judgment  to  be  rtgular.    Blaxland  v.  Bur^ 
tift.  Cookis  Rep  95.     Court  faid  from  the  i7ib  t§ 
the  i^h  was  a  reafonable  time.     PraSi.  Reg.  300. 
S.  C.  Barnes  243.  S.  C.  : 

Declarations,  pleas,  replications, and  other  plead- Demaadf,  ftc.  to 
ingi,  and  alfo  oyer  of  writs,  bonds,  and  other  deeds,'*  "*  wfitbg. 
Hull  be  demanded  by  a  note  in  writing.     Note 
fixed  in  the  office.     Mi.  i  Geo.  2. 

N.  B,  The  defendant  cannot  now  have  oyer  ofKooyeraowof 
an  original,  2  Wilfen  395.  Hole  v.  Fimh.    Becaftfe*''*'^' 
the  defendant  comes  in  upon  mefne  procefs,  as  the 
eefios^  l^c.  and  there  is  no  original  writ  ifTued  out 
at  the  beginniiig  of  the  fuit,  as  there  ufed  to  be. 
Salk.  701.  Barnes  340.  Fordv.  Bnrnbam* 

In  the  Common  Pleas.  Denn  v.  Fenn» 

The  defendant  demands  oyer  and  copy  of  theTbt  dtniad. 
writing  obligatory  in  the  declaration  mentioned, 
and  of  the  condition  thereof. 

Yours, 
To  Mr.  C.  D.  Attorney  J.  K.  Attorney  for 

for  the  Plaintiff.  the  Defendant. 

S  4  The 


a64  i©pit; 

How  oyer  iito       The  defendant  muft  pay  fpr  oyer  and  copy,  4^* 

besiveji.  *^r  (hect,  or  the  plaintiflF  may  (ign  judgment ;  and 

It  is  given  on   plain  paper.     Theedam  v.  Jackjw. 

y  Barms  228*     So  he  muft  for  oyer  of  an  indenture. 

ibid, 

Variircp^  iBuft       If  a  defendant  will  take  advantage  of  a  variancf 
aave  ojet.         bctwccn  the  Writ  and  coqnt,  he  muft  crave  oyer  of 

the  writ,  and  fpread  it  on  the  record.  3  fVilf.  393. 

Holi  V.  Ftnch.  85.  ibtd.  Fanderplapci  v.  Banks. 
Oyer  Af  a  record      Where  the  defendant  has  oyer  given  him  of  a 
forth.""*  '^  *'    record,  which  12;  fct  out  in  the  declaraiion,  he  need 

not  fet  it  forth  in  his  plea.     1  ff^ilf.  97.  Simnuns 

v.  ParmenUr  et  al^ 
Seldom  icu  forth     When  oyer  of  a  bond  is  demanded,  the  defendant 
tLc  whoic.        when  he  comes  to   plead,  feldom  fets  forth  the 

whole  bond,  but  the  obligation  or  condition,  or  fo 

much  thereof  as  makes  for  bis  purpofe. 
DcmUd  of  oyer      Xhc  plaintifFdemaods  oyer,  and  copy  of  the  deed 
\\tl^^ '"         mentioned  in  the  pica  of  the  defendant. 

Yours,  Wr. 

7.  JT.  Attorney, 


|»Uafr 
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i&leas  in  Bar. 

Wbcn    to   be  pleaded. 

^\^  all  procefs  returnable  the  firjl^  fecdnd^  or  Town  ctttfiii 
\j  third  return  of  any  term,  if  the  defendant 
lives  within  twenty  miles  of  London^  the  defendant 
fliali  plead  within  four  days. 

And  in  cafe  the  plaintiff  declares  in  any  other  Country, 
county,  or  the  defendant  lives  above  twenty  miles 
from  London^  the  defendant  iball  plead  within  eight 
days  after  declaration  delivered  with  notice  toplead^ 
without  imparlance.     R.  Trin.  8.  Geo,  3. 

But  fuch  declaration  muft  be  delivered  four  days  Muft  be  deliver* 
before  the  end  of  the  term  in  which  the  writ  is  re-  ed  four  cUyi  be- 
turnablc,  exduftve  of  the  day  of  delivery,  fo  as  to  ^^^l  ^^^^^^  **^ 
be  intitled  to  luch  plea. 

If  the  declaration  be  delivered  on  procefs  return-  when  •»  in- 
able  on  any  other  return,  the  defendant  is  intitled  parlance. 
to  an  imparlance  of  courfe  ;  and  need  not  plead  till 
the  firft  four  days  of  the  next  term. 

If  defendant  files  fpecial  bail,  or  enters  an  ap-  When  need  not 
pearancc,  he  need  not  plead  until  a  demand  is  made  pl"d  until  dc- 
on  his  attorney  to  plead.  "*"**  '"*^'- 

Pleas  are  cither  to  be  delivered  to  the  pUintifF's  Either  to  be  de- 
attorney,  or  filed  with  the  prothonotaries  on  a  ire-  ^'*^««^  ®'  ^^^' 
Ue  penny  ftampt  paper,  and  the  general  ifTue  muft 
be  delivered  or  filed  at  full  length.  Betrnes  239. 
Mtrtyn  V.  Skinner.  And  muft  be  pleaded  in  the 
name  of  an  attorney  of  this  court.  Barnes  259. 
Tttrner  v.  fVilliams.  If  you  file  the  general  ifTue, 
pay  2/.  if  a  fpecial  plea,  8</.  per  (heet ;  if  delivered 
to  plaintifF's  attorney,  pay  nothing. 

By  the  Stat.  4  Ann.  c,  16.  *^  any  defendant  or  Defcodaot  nay, 
tenant  in  any  adion  or  fuit,  or  any  plaintiff  in ''***»  *"p®^'*** 
replevin,  in  any  court  of  record,  with  the  leave  ^„y^j*^J^ 
of  the  fame  court,  may  plead  as   many  feveral 
patters  as  he  ihall  think  neceflary  for  his  defence, 

provided 


268  |aied0  in  Bnt. 

be  fays  that  the  following  pleas  do  require  a  fcr- 

jcani's  hand. 

Son  ajfaulty  Ptr  dures^ 

Phne  adminiftravit^       Infra  atatim, 

^  Riens  per  dejcent^  Ne  unque  executor. 

Pit  minafy 

Becaufe  thefe  pleas  require  fpecial  repIicationSf 
non  ojfumpfit  infra  fex  annos^  and  a  general  per- 
formance of  covenants  require  a  ferjeant's  hand. 
Cooki*s  Rep,  41.  Upton  v.  PuUtn.  Barnes  354. 
I'hompfon  v.  Atkinfon,  So  does  a  recovers  In  the 
K.  B.  but  rcplicaliii\n  does  not.  2  Black.  Rep»  846. 
Hubert  V.  Lord  Weymouth. 


Double  Pleas. 

Donble  pleat  to       DouBT  E  picas  are  all  to  be  figncd  by  a  fer- 
be  figned.         jcant ;  and  if  delivered  without  a  ferjeant's  hand, 
the  plaintiff  may  (sgn  judgment  as  if  no  plea  had 
been  delivered.      Pra&.  Reg,  C.   P.   282. ;   and 
wherever  the  plea  is  figned  by  a  ferjeant,  the  re*  ' 
plication  muft  be  likewife  figned.     Barnes  365. 
Simp/on  V.  Neaie, 
PIfM  allowed  on .    pjeas  allowed  on  a  ferjeant's  hand  without  a 
5nthrfi1ft'iIl!""'"Jc  to  (hew  caufe,  as  fettled  by  Mr.  Gerrard. 
ftancc.  Nen  ojfumpfit^  non  offumpjit  infra  fex  annos  and  a 

fet  off",  Non  affumpfi^  and  a  dijcharge  under  the  /«- 
folvent  a£f.  Non  cul  and  liierum  tenementum.  SMt 
ad  dim^  and  a  mutual  debt.  Tender  and  a  fet  •ff% 
Nsn  ajjumpfit  and  plene  adminijlravit  generally  if 
fpeciaily,  Plene  adminiflrovit  and  a  fet  off,  Ne  un» 
que  executor  andpUm  adminiflravit.  Nmt  eft  faGum 
and  durefs.  Not  guilty%  fan  affouU  demefne^  and  jpm- 
liter  manus  impojuit.  Not  guilty  to  the  tuboU^  emda 
tender  of  amends.  General  ijfue  and  infancy. 
How  to  mote.  Give  brief  to  aferjeant,  take  it  to  the  f«condary, 
who  will  draw  up  the  rule,  ferve  copy  on  tht  plain- 
tiff's  attorney  and  deliver  the  plea  at  the  faoie 
tioic. 

If 


If  you  plead  double  any  other  pleas,  a  motion  Huw  o  p)«>d 
inuft  be  made  by  a  fcrjeant  for  that  purpofe  to  ihe  ^<^**^"^ »«  ie«««- 
court;  pay  Kim  lox.  6^. ;  draw  up  rule  in  the 
evening  with  the  fccondary,  pay  accordii^g  to  the 
length;  ferve  copy  on  plaintiff's  attorney,  and 
ihew  him  the  original  rule;  then,  on  the  day  of 
ihewing  caufe,  give  brie^  to  a  ferjeant,  with  one 
guinea,  iiift  making  an  affidavit  of  the  fervice  of 
the  rule  annexed  (add  the  words,  *•  an^i  at  the  fame 
**  time  JbtWfd  him  the  original  ruW)^  and  when 
made  abfolute,  draw  up  rule  at  the  fecondarie?, 
make  a  copy  thereof,  and  annex  to  the  plea  before 
it  is  filed  or  delivered  ;  pay  for  rule  according  to 
the  length.  If  you  move  to  plead  double,  and  pay 
money  into  court,  thefe  are  feparate  motions. 

Ifyou are  driven  for  time,  the  ferjcant  moves  in  the 
fame  motion  for  time,  which  will  be  granted  on 
putting  plaintiff  in  the  fame  fituation  as  he  would 
have  been. 

If  the  defendant  is  not  in  time  to  plead  before  the  How  to  get  time 
time  expire,  he  may  apply  to  a  judge,  who  will  J^J'^^^^'J*  *" '*•**■ 
grant  him  a  fumgions  for  that  purpofe  ;  pay  2  J.  in 
term  and  vacation  ;  ferve  copy  on  plaintiff's  attor- 
ney, who  will  indorfefame;  and  if  the  a£lion  be 
in  Ijmdm  or  MiddUfex^  and  there  is  not  time  to 
give  full  notice  of  trial  after  the  time  is  expired,  it 
nuift  be  upon  terms,  '*  of  pleadhig.tffuably,  rejoining 
**  g^atisy  and  taking  fhsrt  notice  of  trial  for  t'^e  la/i 
**  fittings  in  term,  or  after ,  as  the  cafe  happens  ;"  and  What  in  iflTuablc 
it  is  to  be  remembered,  that  no  plea  but  an  ifTuabieP-^^ 
one  can,  after  an  order  obtained,  be  pleaded,  there* 
fore  a  plea  that  the  plaintiff' was  an  infant,  and^ught 
t%  fue  hy  prochein  amy^  Barnes  263.  IVagfl  tffe  v. 
Long  ;  a  recov.ry  in  ancth^r  cov^t^  3  fVilf  33.  Cave 
V.  /faroH  i  nrjT  a  general  performance  of  covenants  rot 
figned  by  counfel^  Barms  354.  Thompfon  v,  Jtkinfon\ 
are  not  within  the  order. 

What  is  meant  by  an  iflTuablc  plea  is,  a  plea  in  Wbat  is  mexnt 
chief   upon  which   the  plaintiff  may   tuke   iffue,  ^jv  an  itrubic  , 
Barftet  263.      Wogfiaffe  v.    Long\    by    rejoining****^* 
gratis^  if  meant  rejoining   wit)iout   the  common 

3  fcur-  I 
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four-day  rule^  Barnes  271.  Mawtn  v,  Eigfer\ 
and  taking  fliort  notice  of  trial ;  (hort  notice  ihou!d 
be  at  leaft  as  much  as  is  tufHcient  to  countermand 
a  notice,  vi%.  2  days.  ButUr  v.  Jobnfon.  Barnes 
301. 
Attorney  fixed  Defendant  had  time  to  jufiify  bis  bail,  whereupon 
«kb  coftt.  a  rule  vi^as  made  that  he  fliould  plead  iiSuably,  and 
take  /hort  notice  of  trial  for  the  laft  fitting  within 
term^  Then  defendant  pleads  a  recovery  in  B,  R. 
The  court  on  motion  made  a  rule  to  (hew  caufe 
why  plea  fbould  not  be  fet  afide,  and  why  the 
defendant's  attorney  fliuuld  not  pay  the  cofis  of  the 
application,  which  was  afterwards  made  abfolute* 
Cave  V.  Aaron.     3  IVilf  33. 

The  (f  atute  of  limitations  has  been  held  to  be 
within  the  meaning  of  a  judge's  order.  Drinkwater 
V,  Ctaridge.     HiL  27  Geo.  3. 
Tioit  to  plead  in     '^  ^^  ^^  ^  country  caufe,  you  obtain  the  like  fum- 
c«ttiitrj  ctufes.   mons,  on  which  an  order  will  be  made  (if  in  time 
before  the  affixes }  pleading  ijfuahly  only :  when  a 
fummons  is  indorfed,  or  attendance  made  on  the 
'     judge,  draw  up  order,  pay  2  f . ;  make  copy  thereof, 
and  fcrve  fameon  plaintifPs  attorney. 
MontVttsmeto     A  month's  time  to  plead,  means  a  lunar  month  \ 
plead,  it  ainnar  and  fo  in  all  proceedings  a  month  m^znsfourweeks* 
aoath.  3J?«rr.  1455. 

I>einontrto  the      Defendant  obtained  an  order  for  time  to  plead, 
replication  for     pleading  iifuably,  rejoining  ^r^m,  and  taking  (hort 
^*^*h*"ir*Ld    ^^^^^^  ^^  ^f>*'  within  term  :  defendant  pleaded  ac- 
^^    ^    ^     ^''cordingly,  and  plaintifF  replied,   and  then  defend- 
ant,  inftead  of  rejoining,  demurred  merely  for  ^e* 
lay ;  plaintiiF  not  having  time  to  fet  down  the  de* 
murrer  to  be  argued  within  term,  figned  judgment, 
which  defendant  moved  to  fet  afide ;  but  upon  bear- 
ing counfcl  on  both  fides,  the  court  confidered  the 
defendant's.  praSice  to  be  a  mere  trick,  and  there^ 
fore  denied  the  motion^  Barnes  ayi.     Mauria  v. 
Engler. 
Demurrer  to  the     The  court  held,  that  though  a  frivolous  demurrer 
sDcritsyitaaif-  ^3$  pot  within  the  meaning  of  a  judge's  order  to 
wfA\?«'orderPl<^adiffuably,  yet  where  it  is  apparently  meant 

for  tiice.  CO 
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ID  try  the  merits  of  the  caufe,  it  is  i  good  iflti* 
able  plea»  viz.  an  iflue  in  law  though  not  of  hSt. 
Wright  V.  Ruffil.     2  Black.  Rep.  913. 

A  judge's  fummons  flays  nothing,  unlefs  it  be  Joate't  fem- 
TitmrnMi  bifere  tbi  judgment  be  regularly  Ji^ned\^V^^^^f'^^' 
and  if  judgment  is  regularly  figned  before  the  fum-  pri^rtorh.timt 
moDS  for  time  to  plead  is  returnable,  the  court  will  ^or  pleidiDf  u 
not  fet  it  afide^erpecially  if  defendant  has  no  merits.  ^^' 
a  Black.  Rip.  954.  Calze  ?.  Urd  LittUfn.  Coeke's 
Rep.  142. 

The  defendant,  although  he  has  had  one  order,  if  u  defead»t  fctt 
more  time  can  be  given  him,  may  have  a  fecond  and  h«<tn  or^er  tor 
third  fummons  for  that  purpofe;  fo  that  the  plaintiff  llSSeHJ^If  iJ''* 
is  not  prevented  from  trying  his  caufe  in  the  ufual  dcU^. 
time. 

Get  a  judge's  fummons  for  leave  to  plead  feveral  h«w  to  tpfl^r 
matters  (naming  your  pleas) ;  fervc  copy  on  plain-  pte»d  do«We  m 
tiflTs  attorney^  attend  thereon ;  and  if  the  judge  '^**'**^' 
fees  they  are  proper,  he  will  grant  an  order  for  the 
ieooodary  to  draw   up  the  rule,  pay  2  i.  on  pro« 
ducing  a  ferjeant's  hand  to  a  brief  for  that  purpofe, 
pay  ferjeant's  fee,  10  /•  bd.\  take  the  order  to  the 
Secondary's  office,  and  he  will  give  you  a  rule ;  make 
copy  for  plaintiff's  attorney,  and  either  annex  it  to 
she  plea,  or  ferve 'it;  iliew  the  original.   « 


Of  withdrawing  the  Plea  and  adding 
another^ 

Thb  defendant  pleaded  the  general  ifliie,  moved  Theewtt  rtfuF- 
for  leave  to  withdraw  that  plea,  and  plead  fame  J^f^^^^"^  ||S 
^in  jbijb  theftatute  §f  limitations^  upon  an  affida-  the  plea  of  Um 
▼it  made  by  the  defendant's  attorney,  that  at  the  **«"«•  •^  *1"^ 
timehe  was  bound  to  plead  he  was  not  fully  in- ^/tV^rwy  iw 
ftru£ted  by  his  client  what  to  plead,  he  therefore  not  ioaniQed. 
pleaded  this  plea  to  prevent  judgment.    It  was  in-Q^^jfi^cii^^ 
fiflcd,  that  the  rule  of  both  the  courts,  is  to  per-  beea  foiprUcd. 
nit  the  defendant  to  withdraw  a  fpecial  plea,  and 
plead  the  general  iflue,  but  not  vice  verfay  which 

the 
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the  court  agreed  to*  Cur.  It  is  a  good  maxtoi 
that  the  law  will  rather  fufTer^  particular  mifchicf,' 
than  a  general  inconvenience  ^  general  rules  of 
pradice  mud  be  firi(31y  obferved  for  the  fake  of 
certainty,  or  praflifcrs  will  be  negligent.  Indeed 
under  very  fpecial  circuor.ftances,  the  court  will 
permit  3  defendant  to  add  a  fpecial  plea,  as  in  the 
cafe  of  IVilkes  v.  IVood^  which  was  upon  terms 
and  waiving  privilege  of  par)iament»  2  Wtlf.  204. 
that  fpecial  plea  was  aPowtd  to  try  the  real  merits 
of  ibe  cafe,  but  the  plea  of  tja  flatuie  of  lirntta'' 
ticns  is  not  to  be  favoured,  becaufe  it  excludes  the 
merits  ;  the  court  gives  leave  10  add  a  plea  for  the 
funherance  of  juOice,  but  to  permit  this  plea  of  the 
flarute,  would  not  be  fo.    RmU  difcb.     Cox  v.  Ro/L 

2  iviij:  253. 

Of  abiding  by  the  Pica. 

Abiding  by  ibe  N.  B.  Ycu  muft  always  abidie  by  the  pleadings 
P^**'  pleaded  in  this  court ;  and  they  cannot  be  ftruck 
through  as  in  iheK^B,  and  plead  another  plea  wiih- 
outJcai'c. But  if  a  plea  of  fatisfaflion  is  plead- 
ed, anci  the  pUintifF  delivers  the  iflue  with  the  fimi" 
/iur^  you  may  ttrike  out  the  Jimiliter  and  demur  fo 
the  replication.— But  remember  you  muft  not 
pay  for  the  ijjue^  but  return  the  ijpa  with  thefimiVner 
Jlruck  out  foribuiith^  with  a  nouct  that  you  Jhatl  leave 
a  demut  rrr  in  the  office.  Vide  Boone  V,  Eyre,  H* 
Black.  Rep.  254.    Title  Iflue. 


d^tUftl 
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Mutual  Debts. 

AT  common  lat^,  if  the  plaintiff  was  more  in- 
debted CO  thQ  defendant  than  the  defendant 
was  indebted  to  him,  yet  the  defendant  had  no  me- 
thod to  ftrike  a  balance  :  he  could  only  go  into  a 
court  of  equity  for  doing  of  what  is  mott  clearly 
juftand  right  to  be  done  i  and  in  order  to  prevent  fuch 
expence,  by  &iai,  2  Gto.  2.  r.  2i.  Ic  is  enaded. 
That  where  there  are  mutual  debts  between  the  Mutual  debt§ 
plaintiff  and  defendant,  and  if  cither  party  fue,  "**''** "'^^* 
or  be  fued  as  executor  or  adminiftracor,  where 
there  are  mutual  debts  between  the  teftator  or  in- 
teftatc,  one  oebt  may  be  fet  againft  the  other,  and 
ftich  (narter  may  be  given  in  evidence  upon  the 
general  tflue,  or  pleaded  in  bar,  as  the  nature  of 
the  cafe  requires,  io  as  at  the  time  of  his  plead- 
ing the  general  iflue,  where  any  fuch  drbt  of  the 
plaintiff,  bis  teft^ritor  or  inteftate,  is  mtendedtobe 
iofifted  on  in  evidence,  notice  (hall  be  given  of  the 
particular  fum  or  debt  fo  intended  to  be  infifted  on,  ' 
and  uptin  what  accouht  it  became  due,  or  other- 
wife  fuch  matter  (hail  not  be  allowed  in  evidence 
upon  fuch  general  iffue. 

8  G€9,  2.  c.  %Ar  cnads,  That  mutual  debts  may  ^^""'"j^^efoffb 
be  fet  againft  each  other,  either  by  pleading  in  bar,  JJeLingln^barJ 
or  given  in  evidence  on  the  general   iffue,  in  the  &c. 
manner  as  in  the  2  Gto.  2*  c,  22.  mentioned,  not- 
witbftanding  that  fuch  debts  are  deemed  in  law  to 
be  of  a  different  nature,  unlefs  in  cafe  where  either  unle^  «"  ^n*» 
rf the  laid  debts  JbaU  accrue  by  reafn  of  a  penalty  ^^''^''^^^^' 
i$mmnid  in  any  bond  or  fpuialty :  and  in  all  cafes, 
wberg  either  the  dibt  for  which  the  adiion  hath  been^ 
trfeall  be  brought,  or  the  debt  intended  to  be  fet  againft 
the  fame  hath  aarued^  or  Jhall  accrue^  by  reafm  of  any 
fieeh  penalty,  the  debt  intended  to  be  fet    off  Jhall  be 
pleaded  in  bar  ^  in  which  plea  fliall  be  Ihewn  how 
MMcb  is  truly  andjuftly  due  on  either  fide ;  and  in  cafe 
T  the 
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the  plaintiff  fliall  recover  in  any  fuch  a£liofi  or 
fuit,  judgment  ihall  be  entered  for  no  more  than 
(hall  a|>pear  to  be  truly  and  jufily  due  to  the  plain- 
tiff, after  one  debt  being  fet  againft  the  other  as 
aforeraid.  Made  perpetual  14  Geo.  2.  c.  34.  21  Gn. 
a*  r.  33*  24  Gt9.  2.  €.  28* 
MotnaHcbtibe.      By  5  Gi9^  2.  c.  30.  Where  it  (ball  appear  to  the 
tween  a  bank,    commiffioners,  that  there  has  been  mutual  credit 
^er'perfo/y      8^^*"  to  the  bankrupt  and  any  other  perfoa,  or 
bow  to  be  fet      mutual  debts  between  the  bankrupt  and  any  oihec 
^^*  perfon,  at  any  time  before  fuch  perfon  became 

bankru^,  the  commifiionera,  or  the  affignees  oT 
the  bankrupt's  eftate,  (hall  (late  the  account  be- 
tween them,  and  one  debt  may  be  fet  againft 
Miothcr,  and  what  (hall  appear  to  be  due  on  the 
balance,  and  no  mocet  fli^  be  claimed  or  paid  aft 
either  fide, 
pc  %  Geo.  1.        i^  replevin,  the  avowant  juftificd  under  a  diftreCi 

doea  not  extend    ^  "^   1        1   .     -rn         .-"'..    rn.    %      t.         % 

to  the  cafe  of  a  fot  reut^  the  plaintiff  at  mfiprtus  inutted,  that  there 
diarefa  j  was  more  due  to  him  than  the  rent  amounted  tOf 

and  DiftnifdnJ.  refufed  the  evidence.  Upon  ft 
motion  for  a  new  trial,  the  court  held,  that  2  <^#.  2« 
did  not  extend  to  the  cafe  of  a.  diArefs ;  for  that  ia 
nor  to  detinoe,  Qot  an  adion,  but  a  remedy  without  fuit :  tht]^itke- 
or  the  like  afti-  Wife  declared^  that  it  did  not:excend  to  detinue^  and 
oBf  of  wrong.  ^^  jj j^^  anions  of  wrong,  BtiiL  lyj. 
Where  the  debt  Where  the  debt  is  of  an  eqjual  fum«  there  th« 
is  of  an  equal  a£Uon  is  barred  ;  hut  if  it  be.  for  a  lefs  fum  than 
hcwHn^  t^*if  ^^'  ^^^  ^^^  **®"  "  brought*  the  defendant  muft 
kff,  defendant  pray  to  have  It  fet  oft  BttU.  175. 
muft  fet  oar.  When  an  executor  fues  in  his  own  rigbt^  tho 

defendant  cannot  fet  off  a  debt  due  from  the  tsttMt^ 
%ot.  Sbtpmanv^Tbomffan*  Gf^isR^^iiu 
ifdefeodaBt*!  If  the  defendant's  demand  does  not.  countervail 
^r^'teiwU*™*  tjic  plaintiff's,  he  (houid  move  the  court  whercia 
phdatiff*V,  noft  the  adion  is  depending,  for  leave  to  pay  fo  muck 
moTeto  pay  mo^  money  into  court,  as  with  bis  own  demand  will  bft 
xy  into  court;.  Efficient  to  fatisfyjhc  plain ttTs. 
Koticetoconuia  The  notjce '  of  fe^off  (hould  contain  artatHty  ^ 
certainty,  ^  ^|^^  Iqciflature  defigned  tbem  to  bo  in  the  natura 
•f  crofs  adions. 

A  ret« 


Ar  fet-off  redtycing  the  pkindflF's  demand  arfder  A  BotSe«  of  feu 
4)6  J.  do^  not  aflfeft  the  jurifdiaiou  of  the  fuperioi*  *f  ."f.'jl"' 
te^m;  y  »7//.  4».  Gr^  v.  /()fcr*  fe  that  if  plaia-  K llrJit 
tiff  recover  i  j.  damages,  he  muft  have  his  co^fts.  affc^ftthejnria 
Ar.  iigr;  **'^*®"* 

As  thi?  defeodsant  W^  infilled  to  a  particttlar  of  the  Pl^iotiffiDiy 
phhitirff^demaod,  ir  is  now  tHe  praaice  that  the*  J^/^^'^pJ^J;' 
^alntiff  flndi  haire  sr  particfular  of  the  demand  in  i]irifct.«fi; 
Wbidh^lie  ititaifs  to  fet-off,  and  this  maj  bedont  by 
fummons  from  a  judge. 

Debt  upon  a  fimple  contrad  may  befet  off  againft  la  what  idlont 
a  fpecialty  debt.  Bull.   176.     A  fimple  contrad,  I^«"««l  ^  • 
againft  debt  upon  an  annuity  bond,  2  Bwr.  820.        * 
Mutual  debts  between  the  teftator  and  executor, 
without  fuit,  BulL  75.     Simple  contrad,   againft 
debt  upon  a  leafe,  for  non-payment  of  rent,  mj, 
177.    And  adions  where  the  demands  are  of  the 
fame  nature  may  be  fet  off,  and  a  judgment  in 
K.  B.  may  be  fet  off  againft  a  judgment  in  the 
C.  P.    3  fTtlf.  396.     Barker  v.  Braham.    But 
notice  of  fet-off  need  not  be  given  by  defendant  in 
an  afiton  for  money  had  and  received  to  plaintiffs 
ufe,  where  defendant  had  paid  plaintiff  his  wb^ig 
dimand  (except  what  he  retained  for  his  labour  and  . 
lervice.)  ^Burr.  2134. 

But  debt  due  to  a  man  in  right  of  his  wife,  in  an  fn  whata  (it-^iti 
afiion  againft  him,  on  bis  own  bond,  cannot  be  fet  ^•^^^  be  pittd.* 
off.  BuU.  175.    Nor  can  k  penalty  upon  articles  of  jjjea!'^**" 
agreement,  though  forfeited.   IHd.     Nor  fimple 
contrad  for  cloatbs  to  a  bail-bond.  Ibid.  Nor  can 
tibere  be  a  fet-oflP  in  replevin,  though  the  diftrefa 
was  taken  for  rent.  Ibid.  177.    Nor  can  a  bond  be 
fet  off  at  the  fuit  of  affignees  of  a  bankrupt,  to  an 
aAion  by  them,   for  goods    fold  and   delivered. 
I  tTtlf.  155.  Ryailv.  Larkin.     A  debt  barred  by  Adtktfcirredbjr 
llatiite  of  limitations  cannot  be  fet  off;  if  ?•€*<*«<•  I!5l,o\%l!I^^ 
in  bar,  the  plaintiff  may  reply  the  fiatute  of  limita*  fetoC 
tiona.    If  it  is  given  in  evidence,  on  a  notice  of 
fet-off,  plaintiff  may  objed  to  it  at  the  trial.  BulL 
176.  Sir.  127U 

T  3  Ajudg. 
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Joaiment  xm         A  judgment  in  the  K,  B.  may  be  fct  off  in  the 

^  ^'  C.  P.  and  the  balance  due  to  plaintiflF,.  ordered  to 

!>  be  paid  upon  motion*    Barkir^  Adm.  v.  Brabam.  3 

This  application  to  the  court  to  narrow  its  own 
execation,  is  very  reafonable,  and  that  there  can 
be  no  real  and  folid  objeflion  to  it  in  point  of  lawt 
1^  juftice  or  equity.     Therefore  let  one  judgment 

be  fet  againft  the  other.     Vide   2  Black.   %X6. 
Ibruput  V,  Crofter. 


Of       I 

i 


Of  pairing  ^onep  into  coiirt* 


THIS  pradice  was  introduced  for  the  fake  of  For  why  the 
'  giving  aparty  (who  had  never  had  it  in   his  f^'J^^^^^;;;^^^^^ 
power  to  make  a  tender,  or  negleded  to  make  one)  2  Kei.  555. 
an  opportunity  of  fatisfying  the  debt  for  which  the 
adion  bad  been  commenced,  and  likewife  to  deliver 
him  from  the  neceifity  of  proving  the  tender,  if  he 
had  made  one. 

Money  may  be  paid  into  court  in  all   afiions  lo  what  aaiojis 
where  the  fum  demanded  is  a  fum  artainy  or  ca-  r*?"^  "^^  **• 

• ,         ^   .    .  -         •      I  •      -^  pud  into  court, 

pable  of  bemg  afcertatnid  by  mere  computation^ 
without  leaving  any  fort  of  difcretion  to  be  exercifed 
by  the  jury :  it  is  right  and  reafonable  to  admit  the 
defendant  to  pay  the  money  into  court,  and  have  fo 
much  of  the  plaintiff^s  demand  upon  him  ftruck  out 
of  the  declaration  ;  and  that  if  the  piaintiflFwil!  not 
sccept  it,  he  (hall  proceed  at  his  peril. 

In  adions  on  the  cafe  upon  indebitatus  ajjumffit^ 
where  there  is  3  quantum  meruit^  Str,  579. ;  debt 
for  rent,  covenant  for  non-payment  of  rent,  Barms 
l8o.  Dixtny.  Allen  i  covenant  in  a  fum  certain, 
as  1 1 7.  for  not  dreffing  corn,  Barnes  284.  fVaU 
Hktb  .V.  Houghton ;  5  /.  for  advanced  rent  for 
ploQghio^  meadow  ground,  2  Btack.  Rep.  837* 
fuhveU  V.  HaJL  Upon  a  policy  of  infurance,  6taf» 
19  Ge§.  2.  c.  37.  may  be  brought  into  court  on  the 
comonon  motion  of  courfe :  But  in  trover  eovenant 
vpon  a  charter-party  and  debt  for  a  penalty,   the 

i  court  muft  be  fpecially  moved  upon  an  affidavit  of 

'  the  fads  ;  nor  will  the  court  give  the  defendant  li- 

berty to  bring  money  into  court  on  fome  of  the 
counts,  and  demur  to  the  reft,  Pra^.  Reg.  C.  P. 
236.  James  v.  ffo/ej :  for  the  reaion  of  making 
the  rule  for  bringing  money  into  court,  is  to 
prevent .  vcxatioUi    and   make    an    end    of  the 

I'        caufe. 

I  T  3  There 
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As  to  goods  be-  There  are  cafes  in  which  motions  have  bcco 
vig  ponderous,  mj^jg  ^q  bring  houfehold  goods  into  court,  but  the 
cpurt  have  refufed  them,  foecaufetbey  Riuft  kefg^ 
'warehoiife  to  depoFtt  them;  in  this  cafe  the  court 
have  made  a  rule  to  (hew  caufe  why  the  plain- 
tiff  (hould  not  confent  to  accept  the  goods  and  his 
cofts.  Co^ie  V.  Hdgate.  CeMs  Rip.  i^.  ^arttts 
a8i«  f.  C*^  But  as  thefe  fort  oi  rules  are  difcre- 
tioiury,  and  if  it  appears  that  .the  good&have  beeo 
cut,  fcowered,  altered,  or  lefiened  in  valq^,  tlie 
court  will  difcbarge  the  rule.  Rj^din  v,  jBoI/j. 
Barnes  284. 

The  whole  penalty  of  a  baftardy  bond  was  per* 
mitted  to  be  paid  into  court,  and  De  Gr$y  C.  J. 
faid.  The  bond  afcertains  the  damage  by  confent 
of  parties*  If  therefore  the  defendant  pays  the 
.  plaintiff  the  whole,  what  can  be  defire  more,  Ruh 
4ibfoL  Branguin  v.  Firrm.  2  Black.  Rip.  1 190I 
Vide  Lord  LonfdaU  andothirs  v.  Church.  Ttrm  Rip. 
7.  V.  389*  where  it  is  faid  the  penalty  is  merely 
|i  fecurity,  and  where  it  is  not  fufficient,  plaintiff 
may  recover  damages  as  well  as  the  penalty,  and 
90urt  refufed  the  motion  irt  K.  B. 
*«**•  Jo  trover,  a  note  was  brought  into  court.    Tunej 

V.  Clarke.  Ciokis  Rep.  59. 
Priacipaland         Formerly   the  defendant,  in  an  aAionofdebt 
Intercfton  bond  upon  bond,  who  had  obtained  the  common  rule, 
"roug'ht*ij!to    •  "*^^  ^*^*  brought  the  wbple  penally  into  court ; 
cooru  bi^t  now  this  hardOiip  is  remedied  by  Stat*  4  ^an. 

c.  16.  f.  13.  whereby  it  is  ena&ed,  Th^  if  pend- 
ing an  adion,  upon  a  bond  with  condition,  to  be 
void  upon  payment  of  a  lefs  fum,  the  defendant ' 
iball  bring  into  court  ail  the  principal  money,  and 
intereft  due,  and  cofts;  the   faid  iponey  (bsli  be 
taken   to   be  a  full  fatisfa^ion  of  the  faid  bond, 
and  (hall  difchar^tt  defendant. 
Money  doe  by         Bond  given  for  money  payable  by  inftalments, 
firft  inftaimenc    aAion  is  brought  for  the  penalty  on  non-payment  of 
•!^*^**t**T5!*^  on«  of  il^cn^j  ^^^  CO""  will  give  leave  to  pay  the 

lOi   but  not  to  .  '  1         n         t  I  I    •      ./«-'         A 

ftay  the  piaiotiff  money  m  arrcar,  and  colts,  but  the  plamtiff  mutt 

fj^n 
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fig^  jadgment  with  s  ftay  of  execution,  until  there  ^  ^puH 
be  t  failure  in  feme  future  payment.  hu  judgmott. 

AdioD  was  brought  on  a  bond  to  fecure  an  an*  Annuitj. 
iNHtj  by  inftalmencs  ;  a  rule  was  made  abfolute  to 
flay  cbe  proceedings,  on  payment  of  3/.  (che  only 
iaftalment  due  and  cofts;)  made  abfolute*     Barms 
288^     AA/s^  adm.  v.  Hardy. 

Leave  was  given  to  bring  5/.  5  s,  into  court  on  To  pay  5/ 6fc 
accxnoioo  rule,  with  refpeA  totbc  feventh  and  eighth  coolri/    * 
counts^  there  being  otoe  in  the  declaration ;  and  as 
to  cbe  reft,  to  plead  the  general  ifiiie,  the  ftatute  of ' 
limttatioos  and  fet»off.     This  is  fimilar  to  covenant 
ffx  non-payment  of  rent  where  other  breaches  arc 
aib  affigned.   If  plaintiflF  takes  the  money  out,  he  . ', 

muft  have  cofis  of  the  whole  to  that  time.  HiUiir 
y.  HaU.  Barn.  286. 

Money  paid  into  court  generally  on  two  counts 
in  debt  for  penalties  on  the  game  laws,  being  ac« 
tions  popular  and  not  qui  tarn*  Stock  v.  EagU.  % 
Bkck.  Rip.  1052. 

Like  leave  was  granted  on  the  common  rule,  and 
to  plead  pliHi  admimjiravit^  and  the  general  iflue  to 
the  whole.     Ihid.  287.   j/u/iin  v.  Rofi. 

Debt  on  bond  conditioned  to  pay  600/.  and  in-  P"'**?!*^^*' 
tereft,  in  three  years  from  the  date  of  the  bend,  by  ^y^^j^  ^^ 
infialments  of  15  /.  half  yearly,  and  615  /.   at  the  Oie  prlocipaHa 
end  of  the  term,  which  is  not  yet  arrived.     On  [^"^^J**'*  |„. 
failure  cf  payment  of  intereft,  obligee  brought  his  ,!^^^  l^lf^ 
adion ;  and  it  was  now  moved  to  ftay  proceed-  gtaiiu4« 
ings  on  payment  of  the  intereft  due :  but  the  court 
eidered  judgment  to  be  entered  for  the   whole, 
with  ftay  of  execution,  on  payment  of  the   in- 
tereft due,    Aiarftn  againft  Tcudet.  2  BlacL  Rip. 
706.  f  •  icfts. 

Bond  was  given  to  pay  496  /•  by  inftalments ;  and  J^^JJjJ*"!*  ®" 
if  default  made  in  payment  of  any  one  inftalment  or  ^^"^j  of  money 
more,  then  to  be  in  force  for  the  whole,  then  re-  by  ioA«Weoti, 
maining  due  and  unpaid.    Ondcfeult,  bond  was"^;?'*^"**/* 

.     ?.  i-*^  1.  rt-  j^A       fbnd  in  force  for 

put  in  fuit ;  and  after  verdia  it  was  moved  to  itay  ^^^  ^.b^iervm, 
proceedings  on  payment  of  the  inftalments  now  fttU  ate  be  ftaid 
due,  with  cofts.    Court  held,  that  upon  this  ^P^-^^I^SH!^^^.^ 
T4  cialja^^. 
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cial  condition,  the  defendant  is  not  intitled  to  this 
indulgence  under  either  of  the  ads  of  4  ^^Ann:  or 
8  (sT  9  ^.  3*  f.  XI.  This  is  not  to  relieve  againft 
a  forfeiture ;  for  the  plainiiiF,  at  his  peril,  rouft 
enter  up  his  judgment  for  no  more  than  the  refidue 
of  the  principal  and  intereft  bona  fide  du^  and  un- 
paid* The  plaintiff  had  agreed  to  give  time  to  the 
defendant,  and  to  forbear,  profecuting  his  juft  de- 
mand, provided  the  defendant  would  pundually 
difcharge  it  by  inflalments.  By  negleding  fo  to  do 
he  has  loft  the  benefit  of  this  condition^  and  remains 
in  the  cafe  of  other  debtors  upon  bond.  Dif«- 
charge  the  rule*  Ibid,  958.  Gcwlett^  ex.  v.  Ham^ 
firth. 

After  plea  of  general  ifltie,  leave  was  given  to 
withdraw  it«  and  bring  into  court  2  /.  %  s.  and 
plead  fame  again  on  terms.  Barnes  269.  Phillips 
V.  Barker. 

Leave  to  plead  bankruptcy  to  the  firft  count,  and 
to  bring  money  into  court  on  the  common  rule,  and 
'  plead  the  general  iiTue   to  the  other  counts  was 
given.     Barnes  2'^o.     Hall  v.  Lane. 

If  one  defendant  fufFers  judgment  to  go  by  de- 
fault, and  the  fecond  is  outlawed,  the  third  (hall 
not  bring  money  into  court.     2  Black.  Rep.  1029. 
Kay  V.  Panchiman. 
Upon  trreft  of         Judgment  was  arrefted,  and  confequently  no  cods 

{?ff  «d\7e/!o  "'  °"  ^^^^^  '^^^  »  ^"^  ^^^  ^°""  ordered  the  money 
take  the  money  brought  in  to  6e  paid  to  the  plaintiff.  Barnes  284* 
out  of  court.        Fijher  v.  Kitchingman,      > 

w-    k.»  -A-  -.       A6iions  en  the  c^fe  for  immoderately  driving  a  hired 

jn  wDtt  actions     ,./.  .  r  /•"'       -it  o        o  r 

money  cannot  be  ^^^V^9  znd  for  cortjequentiai  damages^  otr.  07.;  tref-' 

paid  into  court,  pa/sfir  the  mefne  profits  in  eje^menty  2  Wilf,  1 1 5. ; 

for  (dilapidations^  Str.  906.  debt  upon  a  bond  to  a  j^- 

riff"  conditioned  fir  the  good  behaviour  of  his  bailiff » 

Barnes  285.     Atkins  v.  Taylor^   and  inter  alta^  for 

paying  momy  colleSled  for   the  Jheriff^s  ufe  5  upon  a 

bond  for  the  performance  of  a  collateral  agreement  ; 

upon  a  counter  bond  \  trefpafs  for  taking  goods  j  rr- 

pleuin^  where  it  is  not  for  rent,  money  cannot  be 


\ 


brought  into  court. 


De- 
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Defendant  had  brought  money  into  court ;  plain-  M**^^  brought 
liff  would   not  accept    fame,  but   proceeded   to  If^VoTld'nii'"' 
trial,  ttnd  was  nonfuited  ;  upon  which  defendant  accepr,  aod  was 
moved  in  the  treafury,  that  in  regard  as  the  plain-  fonfuiied,  d«. 

•  /T*  r-  t^  •11  ■  feodant  could 

tittwasoutof  court,  he  might  have  the  money  „^jj  1^^;^^  j^  ^^^ 
back  ;  but  denied.     Afterwards  plaintiff  brought  turned, 
a  new  adion,  and  the  court  made  a  rule,  716^/ ?»*  •» ?»«*•«• 
the  p'aintiff  mfght  havi  the  momy  brought  in   if  */ bro°  ghr" the 
thought  fit  I  but  if  mU  that   the  moHfj   brought  /a  courtmadearsfc 
fiiould  nmainfor  the  nm  aiiion.     Praa.  Reg.  250.  ^t'^^^aTm^* 
Lam  V.  IVilkinfim.  if*n^  VhltT'^ 

The  like  refolution  in  a  (imilar  cafe  as  above,  Aouid  remab t» 
and  gave  leave  for  the  defendant  to  bring  money  in  to^*  new*ai<»* 
the  now  adiion.     Prad.   Reg.    252*      Dickins  v, 
TaUounn. 

The  plaintiff  having  been  fued  by  the  now  de-?"  ■ft»on  oaa 
fendant,    and    obtained    judgment    of   non profs,  {]|ij[^*i°'^m^ 
brought  debt  for  the  cofts,  and  figned  judgment,  tion  on  a  former 
On  that  judgment,  he  brought  a  fecond  a£tion  of  i"***"'"^ «  «»^ 
debt,  on  the  6ih  of  February  hfl ;  filcd.a  dedara-  X'r  "he*?hW 
tion  on  the  7th  of   May\  and  on  the   15th,  two  jadgmeot  on 
days  after  Eaftir  term,  figned  judgment.     Motion  P»y««««  »»«> 

*u  .         •-  •      •        •  -.  .u      J  L^        J        ii  court  the  debt 

that  on  brmgmg  mto  court  the  debt  and  colts  re-  ^g^  coftt  ic 
covered  by  the  fecond  judgment,    proceedings  on  corered  on  the 
a  third   between  the  fame  parties,  might   be   fet  ^^^^ 
afide  with  cofts.     The  caufe  fliewn  was,  that  this   . 
was  the  lafl  of  four  nonprofTes  in   adions  brought 
by  the  defendant  for  the  fame  caufe.     The  court 
thought  the  plaintiflF  had  given  the  firfl  provoca- 
tion, and  bad   alfo  been  guilty   of  laches  in   not 
fooner  applying  to  the  court,  and  paying  what  was  . 
really  due ;  and  therefore  difcharged  the   rul6 .  for 
letting  afide  the  judgment,  but  without  cofis  ;■ 
and  direded  execution  to  flay  ;  as  the  money  due 
on  the  former  judgment  was  paid  into  court,  in  or- 
der   to    difcountenance    fuch   oppreflive    a£iions« 
Simp/on  v.   Stone.   ^  Black.  Rep.  i^^.     Trin.   if. 
Geo.  3. 

The  plaintiflF  in  replevin  may  pay  the  rent  into 
court  for  which  the  defendant  avows.  Vernon^  W\ 
¥.  fyynne^  BarU  H.  Black*  Rep.  24. 

Money 
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Mo^tj  paid  into  MoAcy  wss  ptid  into  court,  |^l«ititiflF  proceeded 
l^mtt'%1^  *"^  recovered  a  leTs  fum,  whereupon  defeodant 
/wn,  df fentUot  oioved  in  the  treafury,  that  he  might  have  the 
noffd  to  bavt    money  out  of  court  towards  his  cofts,  and  granted* 

bMCofty. 

After  pojBeiit  ThktyWeven  pounds  was'paid  into  court,  plifin* 
•fmoocyioto  tiff  recovered  a  greater  fum,  and  after  becaaie  a 
TlmaM^man  ^^^^^^?-  5  ^^c  affignecs  moved  to  have  the  37  L 
0I4  became  '  p^^f  to  them  ;  but  the  plaintiff's  attorney  infifting, 
Uwkrufti  the   that  as  he  had  been  the  means  of  obtaining  the  ver- 

l^h^iiTUrt  *^»  ^^  ^"6*^^  ^^^^^  ^^  P"^  *'*  •*'"•     Where- 

Bey  paid  them,   upon  the  Court  ordered  his  bill  to  be  taifed.  Ward 

to  be  allowed  7  /•  4x*  received  by  him  of  plain* 

tiff  in  party  and  then  to  be  paid  out  of  the  money 

in  court,  and  the  refidue  to  be  paid  to  the  affigneest 

Owftm  V.  Obryan,     Barms  145. 

irptiintSff  de-       Defendant  moved  to  pay   money  into  court, 

lifcrtihejmic^^ljicjj  plaintiff  refufed  to  accept,  and  delivered  an 

the'money.but  if  »ffuc  w»th  notice  of  trial.     Plaintiff  afterwards  de- 

he  procerds  DO   dined  proceeding,  and  moved  that  he  might  have 

'""cototf  thJ*  *^  money  with  cofts  to  the  time  of  the  rule  for 

XS^^    ^        pavment  into  court,  confenting  to  allow  defendant 

fuofequent  coftf  and  a  rule  to  (hew  caufe,  which 

was  made  abblute.    Daviis  v.  ManfiU.    Bama 

282*     Savagi  V.  Francklyny  tbi  liii  (bid.  280.    I 

think  a  fummons  now  will  do. 

If  plaintiff  diet.       If  after  money  is  paid  into  court,  plaintiff  dies, 

court  will  refufe  to  let  defendant  have  the  money 

out.     Crociay  v.  Martin.     Barnes  181. 

If  defeodaatdies.     If  defendant  dies,  court  Will  not  let  defendant's 

executor  have  it.  Knaxton  v.  Drew.     Bant.  279. 

Money  may  be  paid  into  court  upon  the  dommon 
rule  after  rule  to  plead  is  out,  at  any  time  before 
plea  pleaded.    Barms  279.    jtmn. 

If  the  foal  does       ffyf^f  f ^  p^y  m$niy  into  jfturt.    In  a&ions  where 

^feliJban  Vl    ^^^^^  ^*"  ^  "*^  doubt  but  that  you  may  pay  money 

into  court,  viz.  (fuch  as  have  been  ftated)   if  the 

fum  paid  in,  does  not  amount  to  more  than  5  /.  then 

apply  to  the  fecondary  for  a  treafury  rule  for  that 

purpofe. 
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purpofC)  pay  him  6  s,i  take  the  rule  to  the  pro* 
tbonotarie*  office,  and  the  clerk  will  receive  the 
mpocy,  ^nd  put  ?  receipc  jn  the  margin,  pay  him 
]  d,  in  the  pouod^n  is,  ^d.  for  receipt,  aod  for  en- 
tering plea  2  J.  more  ;  ftxve  ropy  of  the  rule  on 
plaintiffs  attorney. 

If  it  is  nacre  than  5  /.  then  a  ferjeant^s  hand  to  a  if  »ofc,  dm 
brief  is  requifite,  and  (ifyou  plead  the  general  ifllie)  *^^  w ?»««*• 
he  figna  it  of  courfe ;  take  it  to  the  fecondarie$  as 
before,  draw  up  rule,  pay  6  s.  pay  the  money  to  the 
proibonotaries  clerk,  and  for  every  pound  i  d.  and 
1  f.  4  ^.  for  receipt ;  entering  plea  2  j.  3  ferve  copy 
•  of  rule  on  phuntifTs  attoi'ney. 

If  the  plaintiff  accepts  the  money  out  of  court.  If  tk^moaaf  ip 
and  is  content,  he  may  then  apply  to  the  fccondary,  ^^^^i^^ 
and  take  an  office  copy  of  the  rule;  pay  2  s.  6d.  and  to  proceed  for 
^et  an  appointment  from  one  of  the  prothono^arics  ^^  ^^^ 
to  tax  the  coft^ ;  ferve  copy  of  rule  and  appoint- 
ment on  defendant's  attorney,  when  the  cpfis  are 
taxed,  if  the  fam.e  are   not  paid  on  demand,  you 
may   move  for  ap  attachment    againft    the  de- 
frndanc. 

If  the  plaintiff  be  not  fatisfied  with  the  fumpaid  Plaintiff*!  attor. 
inio  coiirt,  he  may  apply  to  the  prothonotaries,  and  S'^/*?"?'L  "j[*? 
00  producing  an  office  copy  of  the  rule,  they  will  f^^  ^fJ^|f^^  |„ 
pay  the  money,  on  deducing  the  poundage  and  re*  may  take  it  out, 
ceipt,  and  then  he  may  deliver  the  ifliie,  with  notice  ■**  Fo««d  an^ 
of  trial :  f  but  if,  on  tbe  trial,  he  does  not  recover 
a  greater  fum  of  money  than  what  was  paid  ipto 
court,  he  will  be  nonfuited^  and  muflpaycofts  to 
the  defendant.] 

If  the  defendant  means  to  plead  more  pleas  than  if  defendant 
the  general  ifTue,  and  alfo  pay  money  into  court,  he  Jjel'^^fS^^J^T 
nuil   then  give  brief  to  a  ferjeant,   to  move  to  general  ifftte»aa4 
p!ead  double  as  before,  fee  10/.  6d.  draw  up  the  pay  nneney  into 
riilc  with  the  fecondary  and  ferve  fame,  make  it^^^^^*"^ 
abfolute.     In  this  cafe  the  fecondary  always  draws 
op  the  ufual  rule  to  pay  money  into  court,  as  alfo 
the  abfolute  rule  ;  pay  into  court  the  money,  and 
ferve  copies  of  the  rules  on  plaintifiPs  attorney ;  and 
deliver  plea  at  fame  time,  or  file  it. 

In 
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In  the  Common  Pleas. 

Hilary  Term,  in  the  30th  Year  of 
King  George  the  Third, 
^ttle  topaj  ;iw.      Alexander  Denn  againft  Richard  Fenn^  Monday  the 
•cyUitocourt.    ^s^}^  oi  January.     It  is  ordered,  That  the  defend- 
ant  (hall  pay  to  the  plaintiff,  or  to  his  attorney, loA 
together  with  his  cofts,  to  be  taxed  by  one  of  the 
prothonotaries  of  this  court,  if  the  plaintiiF  will 
accept  thereof,  in  full  difi  harge  of  this  fuit ;  and 
that  thereupon  all  proceedings  in  this  adion&all  be 
Tbii  role  if  con*  ft  a  id  .  but  if  the  plainiifFwill  not  accept  thereof  in 
fo«TbVboV«"  '"•'   discharge  of  this  fuir,  that  then  the  defendant 
defeodaottopro-  (halt immediately  bringthe  faid  10 7.  inio  this  court; 
ceed  00  it,  by    ^^d  thc  faid  iqL  fliall  be  confidered  as  ftruckouC 
r»tingthe  CO  "^f  ^j^^  declaration,  and  be  paid  out  of  court  to  the 
plaintiiF  or  his  attorney  ;  and  upon  the  trial  of  the 
ifiue,  the  plaintiff  (hall  be  permitted  to  talce  a  ver- 
dict jfor  fo  much  only  as  he  (ha)l  prove  beyond  the 
faid  10 /• 

On  the  motion  of  Ser^  ^ 
jeantLawrence^  for  the  >By  the  Court 
defendant.  J 

*  Entered.  Girrard, 

N*  B.  The  defendant  muft  take  care  to  produce 
this  rule  9t  the  trial. 


ftfnudot  The  payment  of  money  into  court  is  an  ac- 

iBooey  into       knowlcdgment  of  being  liable  to  the  aSion.  4  Burr* 

court  it  an  ae-     ^ 


^itii^tu 
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TENDER  comes  from  the  French  ^tendrs^  In  Tea4er, 
Latin  9fferr$^  and  in  a  legal  fenfe  denotes  as 
much  as  carefully  to  ofFef)  or  circumfpeSly  to  en* 
deavour  the  perforroamce  of  any  thing  belonging  to  ^ 

OS  I  as  to  tender  rent  is  to  offer  it  at  the  time  and 
place  where  and  when  it  ought  to  be  paid  ;  and  it . 
is  an  %Q,  done  to  fave  the  penalty  of  a  bond,   and  of 
noney  for  rent,  or  contrad,  before  difirefs  or  adion 
brought. 

It  may  be  made  in  purfes,  or  bags,  without 
fhcwing,  or  telling  the  fame,  for  it  is  the  re* 
cctver's  buGnefs  to  put  it  out,  and  ttll  it,  C9.  Liu 
208.  tf. ;  and  it  muft  be  by  offering  ihe  bags  to  the 
plaintiff,  and  not  .holding  them  under  his  arm. 
Aiy74.  And  every  tender  at  the  common  law,  or 
which  is  given  by  ftatute,  muft  be  madi  hefon  the 
wrHfuid  outy  or  it  is  bad,  Browfis  Tiud.  9  See 
2i  %r-  I.  r.  16.  yi  5. 

There  is  a  difference  in  pleading  a  tender  in  an  In  pletding  t    • 
adionofdebt,  and  in  an  afiion  on  the  cafe;  in  ^»«*««j»n^K 
debt,  the  damages  are  but  neceflary,  fo   that  '\^]^i^^Xt^^ 
pleading  a  tender  to  fuch  a£iion,  *^  tht  defendant  dammt,  in  cafe 
•*  muft  pray  judgment  of  the  damages  ;*'  but  in  af  ^^Jj^*'"^ 
fimtpfity  the  damages  are  principal,  and  he  is  to 
plead,  *•  always  ready ^^  with  a  profert  hie  in  curia^ 
and  *<  pray  judgment  de  uUermibus  damnis"  SaU» 
622.     3  SaUt.  344. 

If  a  tender  at  the  day,  of  corn,  or  of  any  other  Tender  of  good* 
goods  of  aperifliablckind  be  pleaded,  with  a  refufal,  h^tobepUid- 
there  is  no  need  to  plead  uncore  priftj  fiill  is  ready • 
9  Rep.  70.      1  Inft.  207. 

Wherever  the  debt  or  duty  arifes  at  th^  time  of  when  to  hj 
the  contra^,  and  is  not  difcharged  by  a  tender  and  5«"<»  ««"P«  ^^ 
refufal,  it  is  not  enough  for  the  party  who  pleads  "*  ^*  ^  **• 
the  tender,  to  plead  a  tender  and  refufal,  and  uncore 

priJI', 


a86 


^tnt»)t. 


Allmuftbe 
ihewn  ro  have 
been  complied 
withy  elfe  the 
plea  is  b)id. 

Tender  of  ftock, 


Within  what 
time  the  plea. 
ought  to  be 
pl^dcd* 


pri/ ;  but  be  inuft  alfo  plead  «  touts  tmps  prift^ 
<*  that  hi  has  always  been  ready.*'  Salk,  622.  1 2 
Mod.  152.     Carth.  4.13. 

Every  reguifite  which'  ig  in  a  particular  cafe  ne** 
ceflary  to  the  validity  of  a  tender,  muft,  in  pleading 
fucb  tender,  be  (hewn  to  have  been  complied  with, 
elfe  tile  plea  is  n<Jt  good.  Sdfit.  624. 

Tender  of  flock  muff  ht'iX  the"  laflf  ^irt  of  the 
day  it  can  be  accepted,  8tr.  777.:  and'  the  ufual 
hours  muft  be  (kt  forth.     Hid.  832. 

A  plear  of  render  c\lg\itjri^fy  to  be'pltfa^d  in 
Che  fame  'manner  zf  2r  plea  in  abateYnent;  viz.  in 
y^«r  ^tfj^aAet  declaration  delivered,  if  delivered  fout 
days  before  the  end  of  thr  tetiK  ;  and  if  delivered 
before  the  eflbign  day  of  a  term,  then  it  ought  to  bt 
{Jflda^ded  within  four  daysof  the'next  term*,  ai  a  plea 
of  the  iaft  tifm^  or  y^u  mdft'hffve  a  trcafnry  rUlfc 
for  that  porpofe:  Thid  beltig  a  fiiilr  honeft'  piek, 
ther^  can  be  ifb  dotrbt  but  that  it  niay  b^  pleads 
9fteT  a  judge's  order  ;  and  it  has  been  granted  by 
Mr,  J.  Gould^  and  £.  30.  6^*.  3V/,  dctkriflfntd  by 
tht  coun;    No^im  v.  Smith. 

TTie'court  vpiil  not  give  lesivfe  to'plead  tM  ef^ 
fumpftt  and  a  tender^  becau(e  it  only  fertre^  to 
letigthen  the  record ;  for  the  plea  of  tender  always 
concludes  with  a  non  aJfuMpJity  a$  to  the  reiidule  of 
the  demand.  Datogal  v.  BtfWtfiun.  tBlack.  Ref*  723. 
ZWilf.  145.   S.C. 

Noc  guilty  and  tender  of  amends  in'  trefpifs  is 
allowed,  a  Black.  Rep.  1089,  Martinf  v;  £tf- 
tvrtcn. 
After 'demurrer  to  a  dectarAtion,  aftd  amendnleflt 
^4'^?h"*^  made,  the  court  gave  leave  to  defendant  td  plead^  a 
daradei^aay  tender,  as  of  laft  term,  of  that  plaintiflT  might 
plead  a  under.    oTake  his  dechracion  of  thts  term.     Rsburts  r. 

Hughis.    Barrtes  3$g. 
wui  not  permit      After  plea  of  tender,  arrd  nfion^y  brought  inC6 

wlftfir^I^  Md  ^°""^»  ^'^^  ^^"'^  ^''  "^^  *^"^"^  defendant  to  wlth- 
Jead.II^'*'***  <Jraw  his  plea;  and  plead  the  general  ifllie.  Sarn/s 
•fliinpfit.  330.    Reeves  v,  Probarl. 

^^  The 


Non  aflump. 
aod  tender  not 
to  be  pleaded* 


^ftet  denarrer 


The  ddVndani'ff  attorney  muft  pay  the  money  Money  tenderai 
tendered  into  the  hand»  of  the  prochohotaries,  at  """^^p*^'*'<'^ 
die  time  t)ie  plea  is  pleaded.  Bray  r.  Boifib.  BarmtZli^^i^ 
252.  who  wUI  give  a  recdpt  for  the  fame  in  the 
margm  of  the  draft  of  plea;  pay   him   8^;   ptr 
flieec,  rednp^  i  5*  4  i.  and  no  rule  is  drawn  up  to 
pay  the  roonqf  into  coort,  file  plea. 

A. right  to  damages,  on:  account  of  non-payment  P***  ^^ia* 
of  a  debt,  or  non-performance  of  a  duty^  may^  rctufti. 
after  being  taken  away  by  a  tender  and^refofal,  be 
revived  again  by  a  demand,  fubfequent  to  the  tender 
and  refufal ;  a  new  caufe  of  adioh  arifes  from  the 
non-payment  or  the  nomperfiG^mance  hereof,  upon 
fijch  demand,  ^Bac.  Mr.  la.  Brvwnhw  71 1  and 
therefore  the  plainti^may  reply  fuch  fubfequent  de* 
mand,  and  refufal  by  the  defendant,  which,  if 
proved,  plaintiiF  muft  have  a  verdid:. 

If  the  i^WotiiF  uke  iflue  on  the  tender  only,  bo  V  p^*<<>^^  ^^^ 
muft  not  take  the  money  out  of  court,  forby  taking  ijj'he  m'liVtIit 
St  he  admits  the  fame  to  beright;  and  judgment  is  tiUe  mMicy  ooi. 
g^ven  for  the  defendant  to  go  quit  as  i§  that  pirn  i  ?f***'^*^, 
but  if  he  take  the  money  out,  and  means  to  proceed  oA^ieniM^< 
for  further  damages,  he  may  enter  an  acquittal  as  t$  for  further 
tit  tendtTf  and  proceed  on  the  general  ifliie  for  the  ^n»i^ 
iefidue» 

'Tender  of  amends  may  be  niade  by  juftices  of  Ten<ier  by 
tfaO'peacey.  within  a.  month  after  notice  given  of^^^*^** 
an  aAieii  intended  to  be  brought  agaiml  them 
for  any  thing  done  by  them  in  the  execution  of 
their  office,  and  they  may  plead  the  fame  with 
Not  Guihy,^  and  any  other  plea,  vrith  l)eave  of 
the  eoort;  and  in  cafe  they  (hall  negleft  to  make 
fuch  tender^  they  may,  befoie  iffae  joined,  pay 
money  into  court.  24  Gic.  2.  c.  44.  /.  24* 
Before  a  juftice  is  allowed  to  pay  money  into  courts 
on  an.adton  of  falfe  imprifonment,  it  muft  appear 
that  ht  h  fmd  at  a  jufiia^  fir  fann  mfiehaviour  in 
his  office.     2  Black.  Rip.  8s9*     Cajbourn  v.  Ball. 

'i'he  defendant  may,  to  a  trefpafs  ^re  claufum  TrcfpA 
fregit^  plead  a  diJclaimiTf  and  that  the  uefpafs  w^as 
6  by 
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^fttter* 


Vn^er  diftreft 
for  rcoU 


ilny  rronej 
coined  ac  the 
mi&tgojd. 


To  ia  avowry 
for  damage  fea- 
laot  when  tender 
tQ  be  made* 


To  a  plea  in  bar 
of  tender  of  rent 
itt  replevioy  the 
money  oaght  not 
to  bie  brought 
Into 


gpod  tender. 


If  the  money  be 
not  paid  Uto 
cove 


by  negligence,  or  involuntary^  and  tender  of  fufS- 
cient  amends  before  adiion  brought;  whereupon, 
or  on  feme  of  them,  the  pUintifF  (ball  be  enforced 
to  join  iflue.     Stat.  21  Jac.  i.  c,  i6. 

Tender  may  be  made  before  adion,  for  any  un* 
lawful  aft  done  by  a  perfon  who  has  diftratned  for 
rent  juflly  due,  11  Geo,  2*  r.  19.  /  20. ;  tikewife 
in  diftraining  for  money  juftiy  due  for  the  relief  of 
the  poor.     17  Geo,  2.    c,  38.  ./    o, 

A  tender  in  any  money  coined  at  the  Mint^  upon 
which  there  is  the  king's  (lamp,  is  good;  for  ail 
fuch  money  is  good  in  proportion  to  its  value,  with- 
out a  proclamation.  Salk,  446.  Comb.  387. 

To  an  avowry  for  damage  feafant  m  replevin, 
tender  muft  be  pleaded  to  have  been  made  before  im* 
pounding;  for  it  is  not  wiihin  the Jiatute of  Jac,  i. 
which  goes  only  to  trefpafs,  where  tender  of  amends 
may  be  pleaded  to  have  been  made  at  any  time  be« 
fore  aftion  brought.     Lutw»  1 596. 

To  an  avowry  for  rent,  the  plaintiff  may  plead  a 
tender  and  refufal,  without  bringing  the  mbney 
into  court,  becaufe  if  the  diftrefs  were  not  rightfully 
taken,  the  defendant  muft  anfwer  the  plaintiff  his 
damages.     BuUer*s  nt/i  pn.  6o.     Saik.  584* 

But  if  the  diftrefs  were  rightfully  taken,  (he 
plaintiff  cannot  plead  tender  of  rent  and  cofts,  in 
bar  of  an  avowry  for  rent  in  any  cafe,  unlefs  the 
diftrefs  was  made  of  corn,  grafs,  &c.  growing  on 
the  premifes :  and  then  fuch  plea  is  given  by 
11  Geo.  2.    c.  19.  /.  9. 

A  tender  of  a  bank  note  as  money,  is  not,  ftriflly 
fpeaking,  a  good  tender;  but  if  the  tenderer  offer 
to  get  money  for  the  note,  this  makes  it  a  good 
tender.  Eg.  Caf.  Jb.  319.  Same  doGrim  by  Ltri 
Mansfiild  at  Guildhall.     Hil.  16  Geo.  3. 

On  a  plea  of  tender,  if  the  money  be  not  paid 
into  court,  the  plaintiff  may  fign  judgment. 


ia&attt 
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2U)atement 

AND  the  faid  Mary  in  her  own  proper  perfon  Coverture  plead, 
comes  and  fays,  that  flxc  now  is,  and  before  *^  "  »»»temcjit. 
the  iffuing  forth  of  the  faid  original  writ  of  the 
faid  Jdm^  was  and  ever  fince  hath  been^  covert 
and  married  to  one  William  Morfisy  then  and  ftill 
her  hufbandy  and  living,  to  wit,  at  London  afore- 
faid,  in  the  parifh  and  ward  aforefaid,  and  this 
the  faid ^ifry  is  ready  to  verify;  wherefore  becaufe 
the  iaid  William  Morris  is  not  named  in  the  faid 
writ,  the  faid  Mary  prays  judgment  thereof,  and 
that  the  fame  may  be  quafhed,  ^c. 

And  he,  againft  whom  the  faid  Jama  hath  iflued  l^i^nomer 
his  original  writ  by  the  name  of  Thomas  Stout,  in  ^I'^rifti^^^ne* 
his  proper  perfon  comes  and  pleads,  that  he  was 
baptized  by  the  name  of  Johriy  to  wit,  at  Weft^ 
ofi^^  aforefaid,  and  by  theChriSian  riame  of  John,, 
bath  always  fince  his  baptifm  hitherto  been  called 
aod  known;  without  this,  that  the  faid  John  now 
IS}  or  at  the  time  of  fuing  forth  of  the  faid  original 
writ  of  the  faid  James,  or  ever  before  was,  or  ever 
fiace  hath  been  called  or  known  by  the  chriftian 
name  of  Thomas,  as  by  the  faid  writ  is  above  fup« 
pofcd;  aod  this  he  the  faid  John  is  ready  to  verify; 
wherefore  he  prays  judgment  of  the  faid  v^rit,  and 
that  the  fame  may  be  quafhed,  (^c. 

The  defendant  is  to  deliver  his  plea  in  writing 
on  paper  (flamped  with  a  treble  penny  (lamp)  to 
the  plaintiff's  attorney,  R.  Mich.  i654,;  and  if 
there  be  no  fuch  attorney  to  be  found,  or  being 
found  refufetb  to  accept  it,  then  the  plea  may  be 
filed  in  the  office.  Ibid.  N.  B.  But  now  the 
pradice  is  either  way. 

Thefe  pleas  are  to  be  figned  by  a  ferjeant. 


U  In 


t^o  ^lean  in  flbamnmi: 

In  the  Common  Pleas, 

Jama  Leub^  Plaintiff, 
•  and 

John  Stout ^  fued  by  the  name  of 
Xbomoi  itoMi,  Uefcodant. 

mffiaavit.  John  Stmii^  of  &^.  mealman,  ibe  de^ 

fendant  in  this  caufe,  maketh  oath  and  faith.  That 
the  plea  hereto  annexed  is  true  in  fubftance,  an4 
matter  of  hSt» 

Sworn,  Vc.  John  Stmt. 

To  be  fworn  before  a  judge,  and  iqgroflTed  on  a 
treble  fix-penny  ftamped  paper,  and  annexed  to  the 
plea. 

Jtcplictiioii  to  t      And  the  faid  Jamis  fays.  That  notwithfttndiflg 

pleaof  nifnomcr  ^^y  thing  by  the  faid  John  above  in  pleading  al- 

tbitdcfenTa^'Ii  Icdgfd,  the  faid  writ  ought  not  to  be  quaflied,  be- 

kiMwo  ai  well  caufe  be  fays,   that  the  faid  John^  at  the  time  of 

by  enc  oime  ai  f^j^g  forth  of  the  faid  writ  of  the  faid  JemiSf  and 

*^^  ^*  before,  was  called  and  known  as  well  by  the  name 

of  Hoiy  as  by  the  name  of  Oddfy  as  by  the  faid  writ 

is  above  fuppofed ;   and  this  he  prays  may  be  in* 

quired  of  by  the  country,  i^c. 

Partnerihip  And  the  faid  John  in  his  own  perfon  comes  and 

abatement.         defends  the  wrong  and  injury,   \^hen,    faf^.    and 

prays  judgment  of  the  writ  aforefaid,  becaufe  be 

fays,  That  the  aforefaid  fuppofed  promifes  and  un- 

^    dertakings  in  the  faid  declaration  mentioned,  if  »fly 

fuch  were  made,  were  and  each  of  them  ^as  made 

by  the  faid  John  Mead  and  John  IViljm^   Charles 

Robtrts  and  Michatl  Tnv^  jointly,  and  not  by  tbe 

faid  John  Mead  only,   which  faid  John  mifn. 

Char  lis  Roberts^  and  MtchaelTiW  are  ^ill  alive*  tQ 

wit,  the  faid  John  tVilfon^  in  the  ifland  of 

the  faid  Charles  Roberts^  late  at  Liverpool^  in  the 

county  of'LancaJier^   but  now  on  a  voyage  at  fea, 

and  the  faid  Michael  Trw,  in  Liverpool  aforefaid  \ 

.  and  this  the  faid  John  Mead  is  ready  to  verify; 

wherefore,  hccai|fe  the  fiud  Jebn  fFilfon^   Charles 
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Rderis^  and  Michael  Tew  are  not  named  in  the 
(aid  writ,  the  faid  ytfAnA//^^/ prays  judgment  there* 
of,  and  that  the  fame  may  be  quaued,  t^c. 

How  to  enter  a  caffkur  breve  in  cafe  the  plea  filed  CMjitttr  brtm. 
be  true.— -Get  a  roli  fron;i  the  protfaonotaries  of  the 
term  declaration  is^of,  and  enter  the  whole  decla- 
fidoQ  and  plea  thereon,  and  at  the  foot  of  the  plea 
eater  the  caffetur  breve  thus : 

And  thereupon  the  faid  7*.  jy.  fays.   That  he  Entry  of  cafaw 
caanot  deny  the  faid  exceptions  of  the  faid  J.  R.  ^^'* 
above  by  bis  plea  taken  to  his  faid  writ,  but  admits 
tbe  fane  to  be  true ;   therefore  it  is  confidered  by 
the  court  here,  that  the  faid  writ  of  the  faid  T.  Iv. 
bequafhed,  &^. 

Take  tbe  fame  to  the  prothonotaries  office  and 
docket  it,  pay  for  the  entries  %d.  per  iheet,  then 
(lie  out  a  new  writ. 


V  4  C^tnml 
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d^eneral  Siftnts, 

Oe((er«l  liTueSf  ^T^HE  general  iflue,  or  general  plea  is,  what 
X  traverfes,  thwarts,  and  denies  at  once  the 
whole  declaration,  without  offering  any  fpecia^  mat- 
ter whereby  to  evade  it ;  as  in  trcfpafs  cither  vi  it 
ar/ziis^  or  on  the  cafe  nm  culpabilis,  not  guilty  i  in 
debt  upon  contra£l,  niideb/t,  he  owes  nothing;  in 
debt  on  bond,  non  eft  fh^umy  it  is  not  his  deed,  or 
on  an  alTuinprit,  non  ajfumpftt^  he  made  no  fuch 
promife.  Or  in  a  real  adtion,  nultort^  no  wrong 
done  ;  nul  dijfelfm,  no  difieifin  ;  and  in  a  writ  of 
right  the  mile  or  iffue  is,  that  the  tenant  has  more 
right  to  hold,  than  the  demandant  has  to  demand. 
1  hefe  pleas  are  called  the  general  tflue,  becaufeby 
importing  an  abfolute  and  general  denial  of  what  is 
iilledged  in  the  declaradon,  they  amount  at  once  to 
an  iflue,  by  which  is  meant  a  fa£l  affirmed  oo 
the  one  fide,  and  denied  on  the  other. 

No  general  iflue  need  be  figned  by  a  ferjeant, 
but  it  is  to  be  ingrofled  and  delivered  on  a  creble 
penny  (lumped  paper,  or  filed  with  the  protboiio* 
taries,  pay  2  s, 

KoA  aflumpfic,  '  And  the  faid  Johtiy  by  JZ.  C  his  attorney,  comes 
and  defends  the  wrong  and  injury,  when,  ^c,  and 
fays,  that  he  did  not  undertake  and  promife,  ia 
manner  and  form  as  the  faid  A.  B.  -hath  above 
thereof  complained  againft  him^  and  of  this  he  puts 
himfelf  upon  the  country,  (^c. 

K90  eft  faauffl.  And  the  faid  Jobn^  by  R,  C.  bis  attorney,  cooes 
and  defends  the  wrong  and  injury,  when,  (sFc,  and 
fays,  that  the  faid  writing  obligatory  (or  indenture) 
js  not  his  deed;  and  of  this  he  puts  himfelf  upoo 
the  country,  C^r. 

fcru  dtbet»  And  fays,  that  he  does  not  owe  to  the  faid  plain- 

tiff (be  faid  I  Op  A  or  any  pirt  ther^ofi  in  manner 

an4 


ind  form  as  the  faid  Richard  hath  above  therfof 
complained  againft  bim^  and  of  this  he  puts  himfelf 
upon  the  country,  &r. 

That  he  doth  not  owe  to  our  faid  lord  the  king,  Nil  debet  to  t 
and  to  the  faid  Richard^  who  fues  as  aforefaid,  the  ^"*  ^*"  «Al<»iw 
faid  100 /.  or  any  part  thereof,  in  oiaooer  and  form 
as  the  faid  Richard  hath  above  thereof  complained 
againft  him;  and  of  this  he  puts  himfeif  upon  the 
country,  ^c. 

That  the  faid  J,  B,  in  his  life-time  did  not  un-  Non  a(fumptft 
dertake  or  promife,   in  manner  and  form  as  the**^^*^'"- 
fud  Richard  hath  above  thereof  complained  againd 
him;  and  of  this  he  puts  himfeif  upon  the  country, 

That  be  doth  not  detain  from,  the  faid  RicbarJv^ondt^iAU 
the  faid  indenture  of  leafe,  in  manner  and  form  as 
the  faid  Richard  hath  above  thereof  complained 
agMfift  him ;  and  of  this  he  puts  himfeif  upon  the 
country,  i!fc. 

That  he  is  not  guilty  of  the  fuppofed  trefpafs  ^ot  guilty  Ia 
srfbrefaid  above  laid  to  his  c^)arge,   in  manner  and  ^'•^P*^* 
form  as  the  faid  Richard  hath  above  thereof  com- 
plained againft  him  ;  and  of  this  he  puts  himfeif 
upon  the  country,  (^c. 

That  he  is  not  guilty  of  the  (uppofed  trefpals  ;ind  ^^ot  goUty  Ijt 
aflault,  above  laid  to  his  charge,    in  manner  and  *'^|Pj|*  "** 
form  as  the  faid  Richard  hath  above  thereof  com-* 
plained  againft  him ;    and  of  this  he  puts  himfeif 
upon  the  country,  &c« 

That  he  is  not  guilty  of  the  premifes  above  Not  guUty  la   , 
bid  to  bis  charge,  in  manner  and  form  as  the  faid  ^^^^^ 
Richard  hath  above  thereof  complained  againft  him ; 
and  of  this  he  puts  himfeif  upon  the  country,  i^c. 

And  the  faid  Jobn^  by  J.  S,  his  attorney,  comes  Ndn  aflaniptie 
and  defends  the  wrong  and  injury,  when,  ^c.  and  "^®"*^*  **' 
£iys,  that  be  did  not  promife  and  undertake,  in  ' 
manner  and  form  as  the  faid  Benjamin  hath  above 
thereof  complained  againft  him  ;   and  of  this  he 
puts  himfeif  upon  the  country^  f^c, 

U3  In 
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In  the  Common  Pleas. 

Benjamin  Pbilfot^   Plaintifj 
Between  and 

John  ShiorSf  Defendant* 

Nitice  of  /ct-off     Take  notice  that  the  above  defendant  will,  at  the 

hbc1ir^w"h      ^^^^  ^^  ^^'*  ""^^  P^^  *"  evidence,  and  infift,  that 
bofiei^  ftc.        the  plaintiff  before,   and  at  the  time  of  the  com« 
mencement  of  this  fuit,  was,  an.d  fiill  is  indebted 
unto  the  faid  defendant  in  the  fum  of  2Co/*  for  the 
ufe  9iRi  hire  of  divers  horfes,  marcs,  and  geldings, 
by  him  the  faid  defendant  }et  to  hire  to  the  faid 
plaintiff,  and  at  his  requeft,  and  for  the  carriage  of 
divl?rs  goods,  wares,  and  merchandizes  of  the  faid 
plaintiff,   at  his  like  requeft,   in  divers  waggons, 
carts  and  other  carriages  of  the  faid  defendant*  and 
at  his  like  requeSj   and  for  the  work  and  labour  of 
the  faid  defendant  by  him  and  his  fervants,  with 
his  horfes,  carts,  waggons,  and  other  carriages  done 
and  performed  for  the  faid  plaintiff,  and  at  his  like 
r^queft ;  and  atfo  for  the  work  and  labour,  care  and 
oiligence  of  the  faid  ilefendant,  by  him  before  then 
done  and  performed  for  the  faid  plaintiff,  and  at  his 
like  requeft ;    and  alfo  for  money  paid,  laid  out, 
and  expended  by  the  defendant  for  the  faid  plaintiff, 
and  at  his  like  requeft  ;   and  for  m'oney  by  the  faid 
defendant  before  then  lent  and  advanced  to  the  faid 
plaintiff,  and  at  his  like  requeft ;  and  for  vaontf 
by  the  faid  plaintiff  had  and  received  to  and  for  the 
life  of  the  faid  defendant,   and  for  divers  goods, 
wares,  and  merchandizes  by  the  faid  defendant  be* 
fore  that  time  fold  and  delivered  to  the  faid  phintiff, 
and  at  His  requeft  ;   and  for  money  due  and  t>wing 
from  the  faid  plaintiff  to  the  faid  defendant  upon  an 
account  ftated  between  them  ;   which  faid  firni  of 
200/.  is  ftill  due  and  owing  from  the  faid  plaintiff 
to  the  faid  defendant,   and  out  of  which  fum  of 
money  he  the  faid  defendant  will  at  the  trial  of  this 
caufe,  fet  off  and  atlow  to  the  faid  plaintiff  fo  much- 
2  agaiaft 


CDettnral  Jffkuil.  295 

Bgliiift  any  demand  of  the  faid  plaintiff,  to  be 
proved  at  the  faid  trial,  as  will  be  fufficient  to 
fatisfy  and  difcbarge  fuch  demand,  purfuant  to  the 
ftitute  in  fuch  ciTe  made  and  proridedi  Dated  the 
1  Jtb  day  of  'January  1 790. 

V oursi  lie. 
To  Mr.  A.  B.  Plain*  J.  S.  Defendant's 

tiff '1  Attorney^  Attorney. 


u*  fitta 
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^Uas  in  Bar. 

NoQ  aObmprity  A  N  D  the  faid  Johrty  by  y.  B.  his  attorney^ 
•ndtheftatute  j^-^  cooics  and  defends  the  wrong  and  injury^ 
of  Lmiutioni.     ^j^^^^  ^^^  ^^j  ^.^^^^  ^j^^^  j^^  ^y  ^^^  undertake 

and  promife,  in  manner  and  form  as  thefaid  Richard 
hath  above  thereof  complained  againft  him ;  and  of 
To  be  figned  by  this  he  puts  himfelf  upon  the  country,  b^c*    And 
■  ftijeant,  f^^  further  plea  in  his  behalf,  the  faid  Jolm^  by 

leave  of  the  court  here,  for  this  purpofe  firft  had 
and  obtained  according  to  the  form  of  the  ftatute 
in  fuch  cafe  made  and  provided,  fays,  that  the  faid 
Richard  ought  not  to  have  or  maintain  his  aforefaid 
adion  thereof  againft  him  the  faid  Jehtgy  becaufe 
he  fays  that  he  did  tiot  undertake  or  promife  at  any 
time  within  iix  years  next  before  the  day  of  fuing 
out  of  the  original  writ  of  the  faid  Ricbardy  in 
manner  and  form  as  the  faid  Richard  hath  above 
thereof  complained  againft  him  \  and  this  the  faid 
John  is  ready  to  verify;  wherefore  he  prays 
judgment,  if  the  faid  Richard  ought  to  have  or 
maintain  his  aforefaid  a£tton  thereof  againft  hioii 

R^licattoa.  And  the  faid  Richard  as  to  the  faid  plea  of  the 

faid  John  by  him  firft  above  pleaded  in  bar,  and 
whereof  the  faid  Jahn  hath  put  himfelf  on  the 
country,  he  the  faid  Richard  doth  the  like,  &r. 
And  the  faid  Richard^  as  to  the  faid  plea  of  the 
faid  Johrij  by  him  fecondly  above  pleaded  in  bar, 
fays,  that  he  ought  not  to  be  barred  from  having 
or  maintaining  his  aforefaid  a6bion  thereof  againft 
him,  becaufe  he  fays,  that  the  faid  John  did,  with- 
in fix  years  next  before  the  day  of  fuing  forth  the 
To  be  fighed  by  faid  original  writ  of  him  the  faid  Richard^  to  wit, 
a  fcrjcaoj.  ^^  j^^  Jay  of  in  the  year  of  our 

Lord  1789,  at  Wejiminfier  aforefaid,  undertake  and 
promife  in  manner  and  form  as  the  faid   Richard 

bath 
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liath  above  thereof  complained  againft  him ;  and 
this  he  prays  may  be  Jnquired  of  by  the  country. 
And  the  faid  John  doth  the  like,  ^e.  Therefore 
as  well  to  try  this  iflue,  as  the  faid  other  iflue 
above  joined,  the  IheriiF  is  commanded,  that  he 
caofe  to  come  here,  in  eight  daya.pf  the  purification, 
twelve,  k^c.  by  whom,  fefr.  and  who  neithfer,  fcff. 
to  recognize,  ^c.  becaufe  as  well,  ^c. 

And  the  faid  Jobn^  by  R,  P,  his  attorney,  comes  Pi«  ©^  ^t-off 
and  defends  the  wrong  and  injury,  when,  l^c.  and  pYidT  hid  l?t? 
fays,  that  the  faid  Richard  ought  not  to  have  his  and  had  and  re- 
aforefaid  aAion  thereof  maintained  againft  him/be-  ceived. 
caufe  he  fays,  that  the  faid  Richardy  before  and  at 
tbe  time  of  the  fuing  forth  of  the  original  writ  of 
the  faid  Richard  againft  the  faid  John^  that  is  to 
fay,  on  the  firft  day  of  June^  in  the  year  of  our 
Lord  1789,  at  Wejimlrfter  aforefaid,  in  the  county 
of  MiidlfftXy    was    and    ftiil   is  indebted   to   the 
faid    J^hn   in   a  large    fum  of  money,   (that   is 
to  fay,)   in  the  fum  of  lOo/.  of  lawful   money 
of  Great  Britain^  for  fo  much  money  by  the  faid 
John  to  the  faid  Richard^  before  then  lent  and  ad-  To  be  fisncd. 
vanced   to  the  faid  Richard,  and  at  his  fpecial  in- 
iiance  and  rcqueft;  and  in  the  further  fum  of  lOO  /• 
of  like  lawful  money, .  for  fo  much  money  before 
that  time  paid,  laid  out  and  expended  by  the  faid 
y^hfty  for  the  faid  Richard^  and  at  his  fpecial  in* 
fiance  and  requeft;  and  in  the  further  fumof  lOoA 
of  like  lawful  money,  for  money  by  the  faid  Ri^ 
cbard  before  that  time  had  and  received,  to  and 
for  the  ufe  of  the  faid  John.     And  the  faid  John 
farther  fays,  that  the  faid  fevcral  fums  of  money  (o 
due  and  owing  from  the  faid  Richard  to  the  faid 
Jobn^  as  aforefaid,  exceed  the  damages  fuftained  by 
the  faid  Richard  by  reafon  of  the   not  performing 
the  faid  feveral  promifes  and  undertakings  of  the 
faid  John^  in  the  faid  declaration  mentioned  ;  and 
that  odt  of  the  faid  feveral  fums  of  money,  he  the 
faid  John  is  willing,  and  hereby  offers  to  fet-off  and 
allow  CO  the  faid  Richard  the  full  amount  of  the 
/aid  damages  according  to  the  form  of  the  ftatut«, 

iic9 
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f^e.  and  this  the  faid  ^Jm  is  ready  to  verKV.  Whe^e^ 
fore  he  prays  judgment^  if  the  faid  RUbard  ought 
to  biive  his   aforefaid  a£tion*  thereof  maiolaincd 
againft  bim,  C^a 
iLepUction.  Aud  the  faid  Richard  (ays.  That  he,  by  reafoit 

of  any  thing  by  the  faid  John  above  in  pleading  al-. 
ledged,  t>ught  n6t  to  be  barred  from  having  and 
maintaining  his  aforefaid  adion  thereof  againft  the 
f^id  Jobn^  becaufe  be  fays,  chat  he  the  faid  Rsctard 
was  not,  nor  is  indebted  to  the  faid  J^bn  in  man- 
ner and  form  as  the  faid  Jobn  hath  in  his  aforefaid 
plea  above  alledged  ;  and  this  be  the  faid  Richard 
prays  may  be  inquired  of  by  the  coiiotry ;  and 
the  faid  J^bn  doth  the  like,  i^c.  Therefore  the 
0>eriiF  is  commanded,  that  he  caufe  to  come  here^ 
in  eight  days  of  the  purification,  twelve,  tic.  by 
whom,  CsTfi  and  who  neither,  tic.  becaufe  as 
well,  (ic. 
Sfttttfiiaioii  And  the  faid  John^  by  S.  V,  his  attorney,  comes 

cHr***^  f  th*^'  ^^^  defends  the  wrong  and  injury,  when,  fSc.  and 
proniYa.  *  ^^^^f  That  the  faid  Ricbard  ought  not  to  have  or 
maintain  his  aforefaid  aAion  thereof  againft  him. 
To  be  figned.  becaisfe  he  fays,  that  after  the  making  of  the  feve* 
ra)  promifes  and  undertakings  in  the  faid  declara- 
tion  mentioned,  to  wit,  on  the  firft  day  of  May^  in 
the  year  of  our  Lord  1789,  at  London  aforefaid,  ia 
the  pariOi  and  ward  aforefaid,  the  faid  Jobn  thea 
and  there  delivered  to  the  faid  Ricbard ont  hogfliead 
of  fugar,  in  full  fatisfacSlion  and  difcharge  of  the 
faid  feveral  promifes  and  undertakings  in  the  faid 
declaration  mentioned,  and  of  all  damages  and 
fums  of  money  thereupon  due,  owing  or  accrued  | 
and  which  faid  hogfliead  of  fugar,  the  faid  Ricbard 
then  and  there  accepted  and  received,  in  full  faCtf* 
faSton  and  difcharge  of  the  faid  feveral  promifes  in 
the  faid  declaration  mentioned,  and  of  all  damages 
and  fums  of  money  as  aforefaid,  and  this  be  the 
faid  John  is  ready  to  verify ;  wherefore  he  prays 
judgment,  if  the  faid  Ricbard  ought  to  have  or 
maintain  his  aforefaid  a£iion  thereof  againfl  him, 
fSfc. 

And 
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And  the  faid  Rkbari  fays^  that  he  by  rea(bn  of  Replictdoa 
mny  thing  in  bis  aforefaid  plea  above  alledged,  ought  ^<'^^* 
not  to  be  barred  from  having  and  maintaining  his 
aforelaid  adion  thereof  againft  him,  bccaufe  pro- 
tefting  that  the  faid  John  did  not  deliver  to  him  the 
find  Richard^  the  faid  hogihead  of  fugar  in  the  faid 
plea  mentioned,  in  full  fatisfadion  or  difcharge  of 
the  faid  feveral  promifes  and  undertakings  in  the  To  be  fipd^ 
faid  declaration  mentioned,  or  of  any  Qr  either  of 
chctn,  or  of  all  or  any  part  of  the  damages  or  fums 
of  money  thereupon  due,  owing,  or  accrued,  in 
manner  and  form  as  the  faid  yohn  hath  above  in  his 
laid  pica  in  that  behalf  alledged;  For  replication 
in  this  behalf,  the  faid  Richard  fays  that  he  did 
not  accept  or  receive  the  faid  hoguead  of  fugar, 
in  full  fatisfaAion  or  difcharge  of  the  faid  feveral 
promifes  and  undertakings,  in  the  faid  declaration 
mtniioned,  or  of  any  or  either  of  them,  or  of  all 
or  any  part  of  fuch  damages  or  fums  of  money  as 
aforefaid,  in  manner  and  form  as  the  faid  John 
hath  above  in  his  aforefaid  plea  in  that  behalf  aU 
ledged  ;  and  this  the  faid  Richard  prays  may  be  in- 
quired of  by  the  country ;  and  the  faid  John  doth. 
the  like,  faTr.    Therefore,  fefr. 

And  the  faid  T.  by  A.  B.  his  attorney,  comes  and  Pl«t  of  tender  to 
defends  the  wrong  and  injury,  when,  ^c. ;  and  as  couml^w^V*''' 
to  the  faid  feveral  promifes  and  undertakings  in  the  4/.  41.  in  the 
laid  declaration  mentioned,  except  as  to  4/.  and  4^.  dedmtion. 
parcel  of  the  faid  feyeral  fums  of  money  in  the  faid 
declaration  mentioned,  fays.  That  he  did  not  un- 
dertake and  .promife,.  in  msfnner  and  form  as  the 
faid   J*   hath   above    thereof  complained   againft 
him  ;  and  of  this  he  puts  himfelf  upon  the  country  t 
And  as  to  4/.  and  41,  parcel  of  the  faid  feveral  fums  N.  B.  Th!t  f» 
of  money  in  the  faid  declaration  mentioned,  the  ^^^  '^*J!?*^ 
faid  T.  fays.  That  the  faid  J.  ought  not  to  have  or  \^^ 
maintain  his  aforefaid  adion  in  this  behalf  againft 
him  the  faid  T,  to  recover  any  further  damages 
than  the  faid  4/.  and  4/.  in  this  behalf,  becaufe  he 
lays.  That  he  the  faid  71  always,  from  the  time  of 
jnaking  the  faid  feveral  promifes  and  undertakings 
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in  the  faid  declarations  mentioned,  as  to  the  faid 
4/.  and  4;.  always  hitherto  was,  and  flil)  is,  ready 
to  pay  to  the  faid  J.  the  faid  fuai  of  4  /.  and  4  ^.  ; 
and  that  he  the  faid  7".  before  the  fuing  forth  of 
(he  original  writ  of  the  faid  J.  to  wit,  on  the  22d 
dzy  of  jfprU,  in  the  faid  year  of  our  Lord  1789,  at, 
i^c.  in  the  faid  county,  tendered  and  offered  to  pay 
Co  the  faid  y.  the  faid  4/.  and  4^. ;  which  faid  4/4 
and  4X.  the  faid  J,  then  and  there  wholly  refufed 
to  receive  from  the  faid  T» ;  and  the  fatd  T.  now 
brings  the  faid  4  /.  and  41.  here  into  court,  ready 
to  be  paid  to  the  faid  J,  if  he  the  faid  J.  will  ac« 

To  Be  iiened  by  cept  the  fame;  and  this  he  is  ready  to  verify; 

•  fcijeanc.  wherefore , he  prays  judgment,  if  the  faid  J.  ought 
to  have  or  maintain  his  aforefaid  a£lion  thereof 
againd  him,  to  recover  any  more  or  greater  damages 
than  the  faid  4/.  and  ^s.  in  this  behalf,  &r. 

RrpKcttion  de-      And  the  fatd  J,  as  to  the  faid  plea  of  the  faid 

syiflgihe tender.  ST.  and   whereof  he  hath   put  himfelf  upon   the 

countfy,    he   the  faid   J,    doth    the    like,     fjTr*  I 

And  the  faid  J.  as  to  the  faid  plea  of  the  faid  T^  ! 

by  him  above  pleaded,  as  to  the  faid  4/.  anfd  4^.  ,  j 

parcel  of  the  faid  feveral  fums  of  money  in  the  faid  \ 

Tabcfigned.     declaration  mentioned,  fays,  That  he,  by  reafon  of  I 

any  thing  in  that  plea  above  alledged,  ought  not' 
to  be  barred   from   having   and   maintaining   his  1 

aforefaid  a£lion  thereof  againft  him  to  recover  his  j 

full  damages  in  this  behalf  j  becaufe  he  fays,  that  < 

the  faid  T,  did  not  tender  or  offer  to  pay  to  the 
faid  y,  the  faid  4/.  and  4^.  in  manner  and  form  as 
the  faid  T,  hath  above  in  pleading  alledged ;  and  ! 

this  he  prays  may  be  inquired  of  by  the  country  ^  | 

and  the  faid  T,  doth  the  like,  ^f.  Therefore,  &c. 

U  the  pTaiotiff      And  the  faid  y,  as  to  the  faid  plea  of  the  faid 

Mce(>ts  the  mo-  7*.  and  whercof  he  hath  put  himfelf  upon  the  coun- 

£7fmlhVdI!  ^^y^  ^^  ^^^  '^^'^^  7^  ^^^'^  ^^^  ^»^^»  ^^-  -^"^  «s  to 

v>4get,  Chen  he  the  fatd  4/.  and  4^.  fo  tendered  and  paid  into  court 
mud  lefiy  thus.  35  aforefaid,  he  the  faid  J,  freely  takes  and  accepts 
out  of  court  here;  thei^erore,  as  to  the  faid  4/.  and 
N.  B.  Nofer-  4i.  the  faid  y.  is  fatisfied  :  and  as  to  the  trial  of 
je»nr%  b>nd      the  iifue  abovc  joined  bet.W€ea  ibe  parties  aforefaid,^ 
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the  {herifF  is  commanded,  that  he  caufe  to  cofii« 
here  ooy  ifc,  twelve,  ^f.  by  whom^  ^c»  and  who 
neither,  l^c,  becaufe  as  well,  ^V. 

And  the  fdui  Rogtr  by  J,  S.  bis  attorney,  comes  Plea^f  »]a4f. 
and  dtfends  the  wrong  and  injury  uhen,  dsfr.  and  ^eni««7"'^ 
fays,  that  the  faid  Char  Its  ought  not  to  have   or  **"        •»«•«• 
maintain  his  aforefaid  a<5lion  thereof  again fl  him, 
becaufe  be  fays,  that  heretofore,  to  wit,  in  Trinity   . 
term,  in  the  twenty-ninth  year  of  his  prefent  ma« 
jefty's  reign,  the  faid  Char  Us  impleaded  th^  faid 
R^giT  in  the  court  of  our  lord  the  king,  before  the 
king  himfelf,  in  a  certain  plea  of  trefpafs  on  the 
caie  on  promifes,  to  the  damage  of  the  faid  Charts  To  he  Hffui, 
of  60/.  on  occafion  of  the  not  performing  the  very 
fame  identical  promifes  and  undertakings  in  the  faid 
declaration  mentioned,  and  fucb  proceedings  were 
thereupon  had,  in  the  faid  cqurc  of  our  faid  lord  the 
king,  before  the  king  himfelf,  ?X  fVeflminJier  :  that 
afterwards,  to  wit,  in  that  very  fame  Trinity  term, 
Ui  the  twenty- ninth  year  aforefaid,  the  faid  Charles^ 
by  the  coniideration  and  judgment  of  the  faid  court, 
recovered  againft  the  faid  Rogtr  in  that  plea,  60 /• 
fof  bis  damages  which  he  had  fuftained,  on  occa- 
fion of  the  not  performing  the  faid  promifes  and  un- 
dertakings in  .the  faid  declaration  mentioned,  and 
whereof  the  faid  Roger  was  convided,  aa  by  the 
record  and  proceedings  remaining  in  the  faid  court 
of  our  faid  lord  the  king,  before  the  king  himfelf, 
at  JViJlminfter  aforefaid,  more  fully  appears  ;  which 
faid  judgment  flill  remains  in  full  force,  ftrengih, 
and  efFeft,  not  in  the  lead  vacated,  fet  afide,  paid 
off,  annulled,  fatisfied,  or  difcharged,  and  this  he  is 
ready  to  verify  by  the  faid  record  \  wherefore  he 
prays  judgment,  if  the  faid  Charles  ought  to  have  his 
aforefaid  adiion  thereof  maintained  againft  him,  &r« 

And  the  faid  Charles^  as  to  the  faid  plea  of  the  Repiicttion* 
laid  Rogefy  by  him  above  pleaded,  fays.  That  he, 
by  any  thing  in  the  above  plea  alledged,  ought  not 
to  be  barred  from  having  or  maintaining  his  afore- 
faid aflion  thereof  againft  him  the  faid  Roger,  be-  N.B.  This  lit 
faufc  he  fays,  that  there  i^  not  any  fuch  record  of  ^|J5fo^j\*^;j! 

^  the  joinder,  asd  mvf 


$0%  ^leatf  In  HBar. 


^up  tf  the  CM  recovery  againft  the  faid  R^ir  at  the  luH 

•^'^»  ■"•*  "••^  of  him  the  faid  CharUs,  remaining  in  the  faid  court 
HOI  bt  fiKKd.    ^f  ^^^  f^jj  ,^^j  ^j^^  ^j^g^  j^f^^^  j^^  j^j^g  himfclf^ 

at  Weftmtnfttr  aforefaid,  at  be  the  faid  Ragtr  hath 
above  in  pleading  alledged^  and  this  he  the  faid 
Charles  is  ready  to  verify  |   wherefore  he  prays 
judgment)  and  his  damages^  by  occafion  of  ^e 
premifes  aforefaid,  to  be  adjudged  to  him,  bfc. ; 
and  hereupon  the  faid  Roger  is  commanded,  by  the 
faid  court  here,  that  he  have  the  faid  record  here 
in  three  weeks  of  the  holy  Trinity  at  bis  peril  i  th^ 
Cime  day  is  given  to  the  faid  Gbarles  here,  ^r. 
Replication  to  «     And  the  faid  S.  fays,  That  he,  by  reafon  of  any 
plea  of  ejudf-  thi„g  fey  the  faid  7.  and  ff^.  above  in  pleadiog^al- 
uXbu^         Icdged,    ought  not  to  be  barred  from  haviog^  bis 
aforefaid  a£tion  againft  the  faid  J.  and  ff^.  becaufe 
he  fays,  that  there  is  not  any  fuch  record  of  judg- 
ment aforefaid  recovered  by  the  faid  S.  againft  the 
faid  7*  snd  ^*  remaining  in  the  faid  court  of  our 
lord  the  king,  before  the  king  himfelf,  at  ^f/imm^ 
Jter  aforefaid,  as  they  the  faid  J.  and  W.  have  above 
in  pleading  alledged  \  and  this  he  is  ready  to  verify } 
wherefore  he  prays  judgment,  and  his  debt,  toge- 
ther with  his  damages,  by  reafon  of  the  detaining 
Need  not  be      thereof,  to  be  adjudged  tp  him,  CfTr.    And  hercv 
igoea  by  a  fer-  upon  the  faid  J.,  and  W^  are  commanded,  that 
Repl's^e!        *^y  '^^^^  ^hat  record  here  on  the  morrow  of  i«f 
5«a//,  at  their  peril ;  the  faipe  d^y  is  given  tQ  thQ 
faid  6*.  here,  \^c. 
Plea  of  baftk-        And  the  faid  C  by  5. 17.  his  attorney  comet  and 
mptcyiAdcfcAd-  defends  the  wrong  and  injury  when,  tifr*  and  fays, 
*^  That  the  faid  W.  ought  not  to  have  or  maintain 

his  aforefaid  adion  thereof  againft  him,  becaufe 
Tobcfi|iied«  he  fays  that  he  the  faid  C  after  the  making  of  the 
faid  fcveral  promifes  and  undertakings  in  the  £ii4 
declaration  mentioned,  and  before  the  luing  forth  of 
the  original  writ  of  the  faid  W^  to  wit,  on  the  fifft 
day  of  Jugufty  in  the  year  of  our  Lord  1789^  to 
wit,  at  London  aforefaid,  in,  &r.  became  a  bank- 
rupt,'within  the  intent  and  meaning  of  the  feveral 
ilatutes  made  concerning  bankrupts }  imd  that  the 
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ft^etdH  caufet  of  adion  aforefaid,  in  the  faid  de* 
claration  mentioned,  accrued,  and  each  and  every 
of  them  did  accrue  befure  fucb  time  as  he  the  faid 
€•  became  a  bankrupt,  to  wit,  at  London  aforelaid, 
10,  &f.  and  of  this  he  puts  himfelf  upon  the  couq* 
try,  isfc. 

By  $tat.  5  Gio.  2.  c.  30.  /  7.  The  bankrupt 
may  plead  this  plea  generally :  and  it  muft  conclude 
to  the  country,    i  Piere  WW*  249. .  10  Mod^  i6o. 

And  the  faSd  James^  by  Thomas  Medltf^  his  atr  Ple«  ««/  nV  ^ 
torney,  comes  and  defends  the  wrong  and  injury,  ^•"''•*n  •^••« 
when,  Wf.  and  fays.  That  the  faid  Jw/ ought  not  •« '^i««*8»«»^ 
to  have  or  maintain  his  aforefaid  adion  thereof 
agaiaft  him,  becaufe  he  fays  that  there  is  not  any 
fuch  record  of  the  recovery  againft  him  the  faid 
Jamis^   at  the  fuit  of  the  faid  Joel^  remainin::  in  Need  not  h>«« 
the  faid  court  of  the  bench  aforefaid,  at  WeftminPir  f«^'r«nt'«  l>a«^ 
aforriiaid,  in  manner  and  form  as  the  faid  ^otl  hath  J,*"^*^*  *^*** 
above  in  tht  behalf  alledged  againft  him  the  faid 
*Jamn  \  and  this  he  is  ready  to  verify;    wherefore 
he  prays  judgment,  if  the  faid  ^otl  ought  to  have 
or   maintain  his  aforefa^  adion   thereof  againft 
him,  feTr.  ▼ 

And  the  faid  J^// f»ys.  That  he,  by  reafon  of  aeplicadon. 
any  thing  by  the  faid  James  in  his  faid  plea  above 
allcdged,  ought  not  to  be  barred  from  having:  or 
maintaining  his  aforefaid  adtion  thereof  againd  him 
the  faid  Jama^  becaufe  he  fays,  that  there  is  fuch 
a  record  of  recovery  againft  him  the  faid  James 
at  the  Aiit  of  the  faid  JoeU  remaining  -in  the  faid 
court  of  the  bench  aforefaid,  as  the  faid  Joel  hath 
above  in  that  behalf  ailedged;  and  this  he  the  faid 
JhI  is  ready  to  verify  by  the  faid  record,  and  prays 
that  the  fame  may  be  infpe£ied,  lic^ ;  and  becaufe 
the  faid  Joel  hath  not  here  ready  the  faid  record  tp 
be  produced,  day  is  given  to  the  faid  Joel  here 
until  on  the  morrow  of  ^/«  iifi?'//;},  to  have  the 
fame  ready  to  be  produced  ;  the  fame  day  is  given 
to  the  f^id  James  here,  lie. 

If  a  rejoinder  merely  concludes  to  the  country, 
^zjimilitery  no  occafion  for  a  fcrjcant's  hand. 

3ffue 
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Proceedings  on  an  Iflwc  of  Nul  tiel  Record,  on  a  FUa 
of  a  Judgment  recovered  in  another  Court. 

When  the  iiTiie  TT  THERE  the  judgment  upon  an  ilTue  of  nul 
M  »«///>/ rW  YV  t'^el  record  is  final,  the  rule  fliould  be, 
ivle'^V  **  unUfs  caufe  within  four  dayi^^  that  the  defend- 

ant may  have  that  time  to  move  in  arreft  of  judg* 
snent}  but  where  the  judgment  is  interlocutory, 
that  reafon  fails,  and  a  rule  peremptory  is  given  by 
the  fecondary,  becaufe  the  defendant  may  move  in 
arreft  of  judgment  after  the  inquiry  executed. 
Where  the  proceeding  is  by  original,  and  a  general 
return  day  is  given  to  bring  in  the  record,  the  de- 
fendant ought  to  be  called  to  bring  in  the  record  at 
the  rifing  of  the  court  on  that  day ;  and  if  he  fail, 
the  rule  for  judgment  (hould  be,  **  unlefi  caufe  an 
•*  the  appearance  day  of-  that  general  return^*  and 
the  record  may  be  brought  in  on  that  or  any  in- 
tervening day.  Hopkins  v.  Knapp^  Barnes  264. 
But  where  the  proceeding  is  by  bill  againft  an  at- 
torney, and  the  day  given  to  bring  in  the  record 
is  a  day  certain,  the  record  cannot  be  brought  in 
after  that  day  ;  but  on  that  day,  at  the  rifing  of 
the  court,  defendant  ought  to  be  called  to  bring  in 
the  record  ;  and  if  he  fail,  the  court  will  appoint 
the  day  to  be  inferted  in  the  rule  for  judgment, 
nsfi  caufa.  Ibid,  Plaintiff  delivered  the  book,  and 
gave  himfelf  a  day  to  bring  in  the  record,  v/z. 
ires  Trin.  July  8th,  but  did  not  bring  in  the  record 
on  that  day.  July  9th,.  plaintiff  o^ered  the  record, 
and  moved  it  might  be  read,  which  was  refufed  by 
the  court.  Calverag  v.  P inhere,  Barnes  343, 
Of  fLiving  the  You  may  give  the  day  in  a  replication  on  zgeru* 
day  in  the  re-     ral  return  yourfclf,   fo  as  you  make  it  four  dayi 

Upon 
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Upon  delivery  of  the  iflue  of  nultitl  record,  which'  How  to  proceed 
is  ingroffcd  on  rreble  penny  ftamp  paper,   if  the  .^^*'^'^^j^^'»^" 
adion    be    in    cafe,    you    may    indorfe    thereon, 
•*  That  in  cufe  judgnunt  be  given  far  the  plainttjf^  a 
.    ••  writ  ef  inquiry  wiii  be  executed  on  fuch  a  *^ay,'*  as 
I         well  as  upon  a  joinder  in  demurrer.     Pra6t^  Reg. 
I         C.  P.  443.   L$ng  V.  Lingwood*    And  if  the  defend- 
ant's attorney  does  not  pay  for  fame,  fign  judg- 
I         ment.   If  he  pays  for  the  iflue,  then  get  a  roil  from 
theprotbonotariesof  the  fame  term  iflue  is  joined  ; 
I         enter  the  whole  iOfue  thereon,   file  warrants  of  at- 
torney ;   then  take  the  roll  to  the  prothonotaries^ 
\         pay  for  the  entries  according  to  the  length  or  count, 
and  docket  fame;  leave  it  with  Mr«  Sherwo^^  with    . 
a  fee  of  3^,  j^d.  who  will  take  fuch  roll  to  Weflnun- 
I         Jin\  the  fecondary  will  then  order  the  crier  to  call 
I  the  defecdant  to  produce  the  record  mentioned  in 

I  the  plea ;  at  night  draw  up'rule  with  the  fecondary, 

i  pay  8f.  bd.  \  take  a  treble  penny  (lamp  paper,  enter 

I  part  of  the  declaration  thereon,  and  then  go  to  the 

I  prothonotaries,  and  the  clerk  will  flgn  interlocutory 
I  judgoieot  i  pay  prothonotary  2  i.  clerk  of  the 
judgments  2i. ;  then  proceed  to  execute  enquiry,  if 
notice  is  given  on  the  back  of  the  iflue;  but  if  not, 
you  will  then  give  notice  forthwith,  and  proceed  as 
under  title  Interkcutory  Judgment. 

If  the  adion  be  in  debt,  enter  the  proceedings  on  If  in  debt.^ 
the  roll  as  before ;  file  warrants  of  attorney,  and 
docket  fame  on  the  day  given  by  the  record ;  lec 
Mr.  Sberwo&d  bring  down  the  roll  to  IVeJlminJier^ 
S3  before.  In  the  evening,  the  fecondary  will 
draw  up  a  rule  for  judgment,  which  expires  in 
fottr  days ;  he  certifies  on  the  rule  that  no  caure 
bath  been  (hewn ;  pay  him i«.;  then  flgn  your  judg* 
inenc  on  a  double  half-crown  flamp  paper;  tax  the 
cofts,  and  fue  out  execution.  The  fecondary  fir  ft 
certifies  upon  the  rule,  at  the  expiration  of  the  four 
^;i,  that  no  caufe  hath  been  Jhewn\  which  certificate 
you  produce  to  the  frothonotaries  clerk  at  the  timo  of 
fiinitig  jtiigment, 

X  On 
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On  a  PUa  of  Nul  tiel  Record  t9  an  AHhn  rf 
Debt  on  the  Judgmmt  in  this  Court* 

How  to  proceed,     Upom  delivery  of  the  ifliic,  enter  the  proceedings 
on  the  roll,  and  docket  fame;  which  beingdone  on 
the  day  given  by  the  record,   bavi  the  r&ll  of  the 
judgment  upon  which  you  declare  ready  filed  in  the 
treafury ;  fpeak  to  Mr*  Hopkim^  or  one  of  the  criers, 
to  bring  fame  into  court;  pay  him  6d.    Mr.  Stubbs 
2  s, ;    then  the  fecondary  on  reading  the  iffuc  join- 
ed, and  the  roll  upon  which  the  adion  is  founded, 
will,  i:.  the  evening/  draw  up  a  rule  for  judgntent, 
which  expires  in  four  days ;  pay  him  is.  file  war« 
rants  of  attorney ;   the  clerk  then  will  mark  the 
judgment  paper,  which  nnuft  be  on  a  double  2/,  6</. 
ftamp  paper,  and  fign  judgment  at  the  prothonota- 
ries  on  a  double  half-crown  ftamp  paper;  pay  pro* 
thonotaries  p,  ^d.  clerk  of  the  judgments  2/. 
Ter>n  •»<»  num-      N.  B.    Where  any  perfon  pleads  a  judgment  or 
bcrrolltobe      matter  of  record  in  the  fame  court,  the  party  fo 
•*^*°*  pleading  the  fjme  {hall,  upon  demand,  give  the  at- 

torney for  (he  plaintiff  a  note  in  writmg  of  that 
term,  and  number  roll  whereon  fuch  judgment  or 
matter  of  record  is  entered  and  filed  ;  and  in  dcfatdl 
thereof,  fuch  pit* a  is  not  to  be  received.  ^ 
Count;  palitiof.  Upon  the  iftue  of  nul  tiel  record^  if  the  record  b^ 
in  a  county  palatine,  there  ihall  be  a  writ  to  the 
chamberlain  to  certify,  l^c.  Cliff.  Ent.  148. ;  th« 
like  if  it  be  in  an  inferior  court,  Bro.  Vad.  Mecum^ 
244.  If  the  officer  does  not,  there  (hall  be  a  rule 
for  that  purpofe.     Palm.  562. 

In  this  court,  you  cannot,  after  once  a  plea  has 
been  pleaded,  plead  any  other,  as  you  do  in  the 
King's  Btnch,  without  fpecial  leave  of  the  court. 
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THERE  is  no  precife  time  fbced  upon  for  reply-  To  compel 
ing,  i^c.  the  party  \lrho  is  to  do  the  aS  gives  P'wn'"^  «• 
t  rule  for  that  purpofe,  and  the  other  muft,  within  '^^  ^' 
four  days,  reply,  6ff.  if  nor,  a  demand  being  made 
in  writing,  judgment,  for  want  thereof,  may  be 
figned  ;  and  in  order  to  compel  the  plaintiff  to  re« 
ply,  bfc.  a  rule  is  to  be  given  for  that  purpofe,  thus^ 
Dean  v.  Finn.    Rule  to  reply.  A,  K.  attorney.  Take 
this  to  the  fecondary's  office,  Mr.  Skinn^  pay  ii.  10^. 
which  expires  in  four  days  (if  the  proceedings  have 
not  laid  dormant  four  terms)  \  then  make  a  demand 
thus: 

h  tie  Common  Pleas^  Denn  v.  Ferns,    The  Defendant  Demaii^. 

demands  a  replication  in  this  caufe^  by  yoursy  &c, 

A.  K  Attorney  for  she  Defendant. 
,  When  the  time  is  expired^  and  the  replication  is 
DOC  delivered,  fearch  firft  at  the  prothonotaries 
office,  if  filed  ;  if  not,  fign  judgment  on  a  double 
half-aown  fiamp  paper ;  file  warrants  of  attorney 
as  in  other  cafes. 

If  no  proceedings  have  been  had  for  four  terms^  if  no  proceeding 
then  there  muft  fix  a  whole*  term's  rule  to  reply  ^^  ft*"  «»»»• 
given,  Vc.   (unlefs  the  caufe  has  been  ftaid  by  in- 
juoAion  or  privilege),  then  it  muft  be  given  iefore 
tie  effUgn  day. 

A  rule  to  reply,  rejoin,  f^c.  may  be  given  at  any  Whhin  wbtt 
time  in  term,  or  within  Jixteen  days  after ^  unlefs  in  ^^^\  *  '"^^  ^*f' 
Rafter  term,  then  in  ten  days.  ^  »'''•"• 

By  rejoining  gratis  is  meant  rejoining  without  RefoiAing  sratii. 
the  common  four  days  rule  to  rejoin.    'Maurice 
V,  Enwier.     Barnes  271. 

Xa  You 


3o8  SlepUcatfott>  Slejottitier,  &c. 

No  leave  to  reply     You  Cannot  have  leave  to  reply  feveral  matters ; 
fcvctti  miueri.  courts  have  never  conftrued  the  JIaU  4  W  5  Aim. 

to  extend  to  other  pleadipgs  than  fUas.  Barna  364.. 

fPTntiy  V.  Chapman. 

Nn  B.  If  you  want  time  to  reply*  fsfc.  a  judge's 

fummons'may  be  had  for  that  purpofC)   and  draw 

up  the  order  as  in  other  cafes. 


iDemnrrei^ 


I 
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IT  has  been  already  obferved  in  the  biftorlcal  part  Demorrer  con* 
of  the  ptoceedings  in  this  court,  that  a  demurrer  ^«^«  *^«  ^*^» 
confefies  the  fads  as  ftatcd  by  the  oppofite  party  to  **  *** ' 
be  true ;  but  denies  that  by  the  law  arifing  upon 
thofe  fi^Els,   any  injury  is  done  to  the  ptaintifF,   or 
tliat  the  defendant  has  made  out  a  legitimate  excufe 
according  to  the  party  which  firft  demurs,  demoratur^ 
rcfts  or  abides  upon  the  point  in  queftion. 

A  demurrer  is  either  gnural  or  fpicial^  and  both  Either  ^««r«/ or 
null  be  figned  by  a  ferjeant;  and  in  cafe  of  cxcep--fr"*^ 
tioQ  to  the  form  or  manner  of  pleadings  the  party 
demurring  rauft  fet  forth  the  caufe  of  demurrer,  or 
wherein  he  apprehends  the  deficiency  to  confift, 
which  is  called  a  fpicial  demurnr^  R.  M.  1654. 
/ao.;  but  by  a  general  demurrer  the  party  does 
not  (hew  any  particular  caufes  of  demurrer :  for  if  in 
the  pleadings  a  matter  is  infuffictehtly  aliedgcd,  fo 
that  the  court  cannot  give  certain  judgment  upon  it, 
a  general  demurrer  will  fuffice ;  and  for  want  of 
fubfiance  a  general  demurrer  is  eood« 

By  flatute  27  Eliz,   c*  5.    It  is  ena£ted,  that  After  deainner 
after  demurrer  joined,    the  judges  (hall  proceed  J<*^"«**»  ****  . 
and  give  judgment  according  as  the  right  (hallj*aJmenT.r* 
appear,   without  regarding  any  imperfediion,   de- cording  to  right, 
fea,  or  want  of  form  in  any  writ,  return,  plaint,  •'^thout,  &c. 
declaration,   or  other  pleading,  procefs,  or  caufe 
of  proceeding  (except  thofe  only  which  the  party 
demurring  Jball  fpecially  and  particularly  fet  down 
Mtid  exprrfs  with  his  demurrer)  ;  and  that  upon  fuch 
demurrer  joined  and  entered,  the  court  (hall  amend 
all  fuch  imperfedtons,  defeAs,  and  wants  of  form, 
other  than  thofe  which  the  party  demurring  (hall 
particularly  affign. 

By  the  4^3^  5  j/nn,  c.  16.     No  exception  (hall  ThefeeirceptioBf 
fcc  taken  on  a  general  demurrer  of  an  immaterial  ^*^^l^  j^^* 
traverfe^  default  of  entering  pledges  upon  any  bill  rai  dcnarrer. 
X  3  or 
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or  declaration,  default  of  alledging  of  the  bring* 
ing  into  court  any  bond^  bill,  indenture,  or  other 
deed  mentioned  in  the  declaration  or  other  plead- 
ing ;  default  of  alledgipg  of  the  bringing  into 
court  letters  teftamentary,  or  letters  of  admintf* 
tration,  the  omtffion  of  vi  et  armis^  it  contra  pa^ 
f  .'m,  or  either  of  then) ;  or  the  want  of  averment  ■ 
of  W  paratus  eft  virijUare^  or  hcc  paratut  ifl  wri' 
ficoTi  per  ricorduniy  or  for  not  alledging  pr$nt 
prttit  per  recvrdum%  or  a»|tters  of  the  like  nature. 
But  for  thefe  defcAs  a  fpicial  demwmr  aiuft  be 
delivered  over. 

Defendant  cannot  demur  to  a  declaration  in  debt, 

becaufe  it  flates,  he  Was  attached  to  anfwer  inftead 

of  fumrnQtiid.     Barnard  v.  Mp/s.     Hih  T.    1 788. 

Vide  Sir.  225.     Rep^  Imp.  Hardj  i8p.  184* 

Never  permit        This  court  never  permit  a  defendant  to  plead 

jff[J^"i"*      over  after  judgment  in  demurrer,  for  they  always 

^  hold  it  drift,  per  Gould  J.    Barnard  v.  Mofs.   But 

upon  payment  of  cofts,  and  admitting  the  plaintiff's 

right  to  the  tithes  (except  the  value),  defendant  was 

permitted  to  plead  the  general  ifTue. 

How  to  engroff      A  demurrer,  after  it  is  figned  by  a  ferjeant,  muft 

and  ddirer  i^     ^^  engrofled  on  a  treble  penny  ftamppaper,  and  cither 

filed  with  the  prothonotaries  (for  which  pay  Is,)  or 

delivered  over  to  the  oppofite  attorney  ;  if  it  be  a 

demurrer  for  want  of  form  only,  the  attorney  may» 

May  tneoa,      pn  payment  of  cofts,  have  leave  to  ameno  by  a 

(vmmons  before  a  judge. 

If  pUintifF  if  tbe  defendant  demurs,  and  the  plaintiff  withes 

inakeiap(h«     to  proceed  to  argument,   then  he  makes  up  the 

^^  book,  containing  the  declaration,  demurrer,  and 

joinder;  delivers  it  to  the  attorney  on  the  other  fide ; 

who  is  to  pay  for  fame  after  the  rate  of  4^.  per 

fbeet,  befides  the  duty,   and  alfo  for  entering  his 

pleadings  id.  p/r  iheet,  and  warrant  of  attorney. 

j«ar«cotfprnot      Court  bdd,  that  in  all  cafes  the  plaintiff's  at- 

payiqg  For  i flue  torncy  n}2iy  fign  judgment  for  refufing  to  pay  for 

orderouim        j|,g  ^opy  of  an  iffue,    or  demurrer  book;    cx- 

*  C(*pt  where  the  defendant  is  a  prifoner ;  and  in  that 

qaiip  he  is  rtftiained  from  figning  it  only  where  no 

attorney 
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attorney  appears  to  be  concerned  for  the  prlfoner*. 
Lawfiny.  HambUton.    Cooke's  Rep.  35. 

But  if  the  plaintifF's  attorney  will  not  join  in  de-  If  the  pUintift-t 
murrer»  or  deliver  the  demurrer  book  with  the  JcH J^r^^he  bo^k 
joinder  thereon ,  then,    in  oider  to  compel  him  to  for  argument, 
join  in  demurrer,   a  rule  muft  be  given  at  the  fc-  *»<>*  *<>  pocecd. 
condaries  for  that  purpofe  (pay  i/.  lo^.j,   which 
expires  infourdays^  and  make  a  demand  thereof  the 
lame  as  a  replication ;   if  he  deliver  the  joinder, 
then,  in  order  to  compel  him  to  go  to  argument, 
apply  10  the  fecondaries  for  a  rule  to  enter  the  iflfue 
within  four  days  next  after  notice,    or  a  notifra 
will  be  figned;  ferve  copy  on  the  oppofite  attorney. 
If  he  enters  the  iflue  and  does  not  proceed  to  move 
for  a  con/ilium^    you   may   move  and  proceed'  to 
argument  the  fame  as  the  plaintiff:    If  he  doea 
not  enter  the  iflue  on  record  in  time^  then  fign  a 
nmipres. 

The  plaintiiF's  attorney  having  joined  in  demur-  How  to  pr^wd 
rer,  and  the  book  delivered,  the  next  flep  to  pro-  ^®  "8«««nt« 
ceed  to  argument  is  to  make  an  entry  of  the  whole 
proceedings  on  a  roll  0/  the  fame  urm  the  ijfue  is 
jnntd'tn  dimumr^  which  you  get  of  the  prothono- 
taries ;  file  warrants  of  attorney,  docket  the  roll  at  Thit  will  ra?e  at 
pro(honotarics,  pay  for  the  entries  8-/.  per  Aieet;  ^^^J'lJ'^^^p^^ 
this  done,    make  a  brief  on  a  flip  of  paper,  and  terminum* 
write  thereon  the  name  of  the  caufe,  number  roll, 
and  the  ferjeant's  name  (fee  10s,  bd.)  ^^  To  move 
**  fir  a  con/ilium^**  (a  day  for  arguing  the  demurrer) 
fpcak  to  Mr.  Sherwood  to  take  it  to  iVeftminfter^ 
ball  (pof  31.  4^«  j,  and  on  the  motion  being  handed 
to  the  fecondary,  he  will  mark  the  roll  as  read  in 
courtly  pay  crier  |f.  in  the  evening  go  to  the  feconda- 
ries office,  and  get  rule  drawn  up  (pay  51.^,   a 
crpy  of  which  ler?e  on  the  defendant's  attorney, 
and  at  the  time  of  drawing  up  the  rule,  fet  the 
caufe  down  for  argument  with  him  (pay  is.)\  this 
being  done,  copies  of  the  demurrer  book  are  to  be 
delivered  to  the  judges,  by  the  plaintiff's  attorney, 
purfuant  to  the  following  rule  ^   pay  judges  clerks 
X4  2i. 
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* 

2  i.  each,  and  copy  the  book  on  brief  paper  for  m 

ferjeant  to  ^gue  it. 
Corfca  to  be  Formerly  copies  of  demurrers  were  to  be  deKver- 

dciivcred.  ^j  ^^  ^^^  jufticcs  one  week  before  argument,  two  by 

the  plaintiff's  attorney,  and  two  by  the  defendant's 

attorney,  and  no  argument  till  the  books  delivered. 

Rule  £.27  Car.  %. 
If  iftorney  ©f         In  cafc  the  attorney  of  either  party  (hall  not  6^* 

''nTL\bi\V^^^^^''^^^^^^^^^^^  ought,   then  if  the  attorney  on 

oUxcr  may!        the  Other  fide  will  deliver  books  to  all  the  judges 

ibret  days-  at  leaft  before  argument,  counfel  floaU  be 

beard  on  his  client's  behalf  ac  the  day  appointed, 

and  he  (hall  be  imburfed  the  charges  of  delivering 

the  two  books,  which  ought  to  have  been  delivered 

by  the  attorney  of  the  adverfe  party,  which  charges 

the  faid  attorney  (hall  be  bound  to  pa'y  upon  demand 

thereof.    Ibid.     But  now  by  rule  Mich.  6  Ge^,  2. 

Plaintiflr^s  St-    It  is  ordered,   That  the  plaintiiF's  attorney   fbaH 

iwr^iifthld*     deliver  all  the  demurrer  books  to  the  lord  chief  jufticc 

inVrer  books  Vo  *"^  ^^^  ^^^  ^^  ^^^  juftices  of  this  court,   and  the 

thejudgwtwo     defendant's  attorney  (hall  pay  the  plaintiff's  attor- 

•f'^'iMnT  "^y  ^^^  '^^  ^^  *^^  ^^^^  books,  two  days  at  Itafl  be-^ 
/on  the  day  appointed  for  arguing  fucb  demurrer^  or 
the  defendant  (hall  not  be  heard  by  his  counfel  when 
his  caufe  comes  on  to  be  argued,  unlefs  fuch  pay- 
ment be  made  as  aforefaid. 

Per  Cur.    For  the  future,  in  all  demurrer  books 

delivered  to  the  judges,  let  the  counfel's  names  be 

inferted  who  fiorned  the  pleadings,     and   let  the 

number  roll  and  day  of  argument  be  fet  down  on 

the  outfide  of  each  bookt     Trin.  17  and  j8  Geo^i. 

Barnes  164. 

If  defendant  de-      By  rule  Trm.    \o  Geo,  I.     It  is  ordered,  That 

mu.8  10  the  dc  1^  all  cafes   where  the  defendant  demurs  to  the 

ctaration,  he  ,  ..«-,.     .  .         1   r      «       • 

fliail  accept  no-  plamtiit  s  declaration,  the  defendant  s  attorney 
tkeoi  executing  or  clerk  in  court  (hall  be  obliged  to  accept  of  no- 
b^ck^of  ioinder  ^'^^  of  executing  the  writ  of  enquiry  on  the  back 
or  wbete  plaini  of  the  joindcr  In  demurrer.  And  id  cafe  where 
titF  i«  obiiaed  tj  the  defendant  pleads  fuch  a  dilatory  plea,  that  the 
in?^."Vie-t^'hen  P^aip^iff  >«  obliged  to  demur  to,  that  in  fuch  a  cafe 

on    tbe   hack  of  thQ 

fuch  demurrer. 


the  defendant's  attorney,  or  clerk  in  court,  fhall 
be  obliged  to  accept  of  notice  of  executing  a  writ 
of  enquiry  on  the  back  of  fuch  deniurrer. 

If  on  argument  judgment  goes  for  the  plaintiff.  If  judgment  be 
draw  up  the  rule  with  the  fecondary,  and  if  the  ac-  ^l'  »hc  plaintiff, 

L-  r  r     r  i_i-ii.»j  ^  iheo  how  to 

tionbeincafe,  treipais,  or  the  like,  the  judgment  proceed  in  cafe 
is  only  tnttrlocutory^  and  not  final  \  enter  it  on  a 
tieble  penny  flamp  paper,  get  it  marked  at  the 
clerk  of  the  warrants,  fign  fame  with  the  prothono« 
taries,  then  give  notice  cf  executing  a  writ  of  en- 
quiry, proceed  to  the  execution  thereof,  and 
10  final  judgment. 

But  if  the  a^^ion  be  in  debt,  then*  draw  up  the  1/  m  debt* 
nile  at  the  fecondaries,  and  get  a  double  half-crown 
ftamp  paper,  enter  an  incipitur  thereon,  and  gel  it  j^^j^ 
marked  by  the  clerk  of  ihe  warrants  ;  then  take  it 
to  the  prothonotaries,  and  the  clerk  will  fign  the 
judgment;  pay  in  all  51.  \d.  tax  the  cofts,  and 
then  you  are  at  liberty  to  fue  out  execution. 

A  demurrer  is  to  be  entered  on  the  roll  the  term 
*  it  is  joined  of.     Cortizss  v.  Munos.     Barms  328. 

Plaintiff  obtained  judgment  upon  arguing  a  de-  judgment  mnft 
murrcr  in  an  adion  upon  the  cafe,   and  proceeded  ^^  ^i^^^  **«*» 
to  execute  a  writ  of  enquiry,  without  getting  judg-  J^Herbefore'^^ 
iDent  figned  by  the  prothonotary,   the  court  held  can  give  notice 
fame  irregular,  and  fet  afide  enquiry*    Barnes  229.  of  enquiry. 
Mac  Car ty  v.  Parminter. 

If  there  be  a  demurrer  to  part,  and  an  iflue  as  to  Demurrer  to 
the  other  part,  the  iffue  generally  ftays  till  the  de-  P*'^  •"**  '*'"« 
murrer  is  argued  i  but  it  may  be  tried  firft.  ;:,r/d^«':IlVr 

argued  firft* 

Leave  was  given  to  withdraw  a  demurrer  and  Leave  given  to 
plead  ifluably  on  payment  of  cofts,  after  the  plaintiff  withdraw  a  de- 
had  loft  the  benefit  of  a  trial,  being  the  cafe  of  an  «"'««^P»«««- 
heir,  as  he  would  have  been  liable,  de  bonis  propriis. 
HuntM.Pacimort.   Cooke* s  R^p.  i^i.    Barnes  i^<. 
S.C. 

In  caufes    in   the    paper  on   points   referved  a  Argument, 
plainciff  s  counfel  is  to  begin  the  argument*     Cor^ 
def^.  Rtynoldfon.     Barnes  155, 

The 


3H 


A  deffivrrfr  on 
the  merits  it  an 
iffuabic  plea 
within  an  order 
far  time* 


BntetlBg  caofet 
to  be  argued. 


-K0  argument 
4  laft  and  4 
firft  days* 


A  general  de« 
inurrer  book» 
where  the  de- 
mnrrer  is  10 
the  declaration. 

Pemurrerf 


The  regular  pradtce  is  to  deliver  the  book  M 
the  defendant's  attorney  -,  if  he  refufes  to  accept ' 
and  pay  for  it,  judgment  may  he  figned  for  want 
thereof;  if  he  accepts  and  pays  for  it,  then  plaintiff 
is  proper  to  move  for  a  concilium^  and  proceed  to 
argument.     Sbarpe  v.  Sharpi.     Barnes  163. 

Debt  on  bond,  plea  of  MUbailmas  term,  repli- 
cation not  delivered  till  the  nth  oijunei  on  the 
J  5th  of  June  the  defendant  obtained  a  judge's 
order  for  time  to  rejoin  till  the  21ft,  pleading 
ilTuably,  &r.  on  21ft  the  defendant  demurred,  on 
which  the  plaintiff  figned  judgment.  Alotion  to 
fet  it  afide.  Court  held^  That  though  a  frivolous 
demurrer  was  not  within  fuch  ordtrr,  yet  where  it 
18  (as  here)  apparently  meant  to  try  the  merits  of 
the  caufe,  it  is  a  good  ifi'uable  plea,  vi%.  an  ifltie 
in  law,  though  not  of  fa£t.  And  as  the  pradice 
wa^  very  quick,  even  had  it  been  regular,  the 
judgment  muft  be  fet  afide  without  cods.  IVrigbt 
y.RuJftlL     2  Black.  Rep.  ^12- 

It  is  ordered,  that  no  caufe,  in  any  term  after, 
the  end  of  this  term,  be  put  in  the  book  of  this 
court  to  be  argued  after  the  laft  day  of  argument, 
unlefs  the  couit  be  thereupon  moved,  and  (hall 
order  it,     R.  T.   l2Gee.  i. 

No  argument  on  the  four  laft  and  four  fiift  dayi 
of  the  term.     N,  on  fame  rule. 

In  the  Common  Pleas. 

Hilary  Term^  in  the  30th  year  of  the 

reign  of  King  George  the  Third, 

Mddlejex^  (ff.)  John  Denn^  late  of  Wejltmnfter^ 

in  the  faid  county,  yeoman,  «^s  attached  to  anfwer 

Richard  Fenn  in  a  plea  of  trefpafs  on  the  cafe  (gaio 

the  end  of  the  declaration)  \    then  fay  ^ 

And  the  faid  "John^  by  J.  T.  his  attorney,  comes 
and  defends  the  wrong  and  injury,  when,  {5fr.  and 
fays,  that  the  faid  declaration,  and  the  matters  therein 
crintained,  are  not  fufficieot  in  law  for  the  faid 
Richard  to  have  or  maintain  his  faid  action  againft 

9  the 
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tlie  Cud  J^bn^  to  which  declaration  the  faid  Jdhn 

hath  no  need,  nor  is  he  obliged  by  the  law  of  thfc 

land  to  anfwer ;  wherefore  for  want  of  a  fufficient  ^^  *•  ^  ^^^ 

dedantion  in  this  behalf,  the  faid  J^hn  prays  judg-  weu'TVVpecial 

menr,  and  that  the  faid  RJcl^ard  may  be  barred  from  one,  muft  be 

having  and  maintaining  hia  aforefaid  adion  thereof  Ij^^^^^  b;  a^* 

againft  him^  ffc.  ^**"  * 

And  the  faid  RichardbjSj  That  the  declaration  joinder* 
aforefaid,  and  the  matters  therein  contained,  are 
fufficient  in  law  for  the  faid  Richard  to  have  his  * 
aforcGiid  adioti  thereof  maintained  againft  the  faid 
Jehu  I  which    faid    declaration,   and  the  matters 
therein  contained,  the  faid  Richard  is  ready  to 
verify   and    prove,    as  the   court    ihali    award ; 
and  becaufe    the    faid    John    hath   not   anfwer-  A  rrjoiade*' 
cd  the  faid  declaration,  the  faid  Richard pTTLysjudg-  j**®"***  ^  ^^ 
nicnt,  and  his  damages  by  occafion  thereof,  to  be  we\\!^^iunL 
adjodged  to  him,  &c»     And  becaufe  the  juftices  156. 
here  will  advife  chemfelves  of  and   upon   the  pre- 
mifes,  before,  they  give  their  judgment  thereon, 
day  is  therefore  given  to  the  faid  parties  here,  until 
in  ■,  to  hear  their  judgment   thereon,   for 

that  the  faid  juftices  here  are  not  yet  advifed  there- 
of, (Sc. 

And  the  faid  J.  as  to  the  faid  plea  of  the  faid  Demurfcr  to  a 
6*.  by  him  above  pleaded  in  bar,  fays,  that  the  plea  ^^^* 
aforefaid,  in  manner  and  form  as  the  fame  is  above 
pleaded,  and  the  matters  therein  contained,  are  not 
fufficient  in  law  for  the  faid  C.  to  bar  the  faid  A.  Tobt  iSgned. 
for  having  or    maintaining   his    aforefaid    adion 
thereof  againft  him  the  faid  C  ;  and  that  the  faid  jf» 
is  not  under  any  ncceffity,  nor  is  he  bound  by  the 
law  of  the  land,  in  any  manner  to  anfwer  thereto, 
and  this  he  is  ready  to  verify  :  wherefore,  for  want 
of  a  fufficient  plea  in  this  behalf,,  the  faid  J,  prays 
judgment,  and  his  damages,  by  reafon  of  the  pre* 
pifes,  fo  be  adjudged  to  him,  i:fc. 

And 


Jl6  WtfXIUVttt. 

Demurrer  to  a        And  thc  faid  Jphn  fays,  that  the  faid  pica  of  the 
replication.        f^^^  Henry^  by  him  above  pleaded  by  way  of  reply 
to  the  faid  plea  of  him  the  (aid  John^  by  him  above 
pleaded  in  bar,  and  the  matters  therein  contained, 
:are  not  fufficient  in  law  for  him  the  faid  Henry  to 
have  or  maintain  his  aforefaid  afiion  thereof  againft 
him  the  faid  John ;  and  that  the  faid  plea  fo  plead- 
cd  in  reply  to  the  faid  plea  of  the  faid  John  by  him 
above  pleaded  and  fet^  forth,  he  the  faid  John  is  uo* 
der  no  neceiSty  nor  is  he  in  any  wife  bound  by  the 
»  laws  of  this  realm  to  anfwer  \  and  this  be  the  faid 
John  is  ready  to  verify ;  wherefore,  for  want  of  a 
fufficient  replication  in  this  behalf,  he  the  faid  John 
prays  judgment  ;  and  that   the  faid    H$nry  may 
be  barred  from  having  and  maintaining  his  afore- 
Special  eiofci     faid  adion  thereof  againft  him  the  faid  John.    And 
^Ko^'  for  caufes  of  demurrer  in  law,  according   to  the 

form  of  the  ftatute  in  fuch  cafe  made  and  provided, 
he  the  faid  John  {hews  to  the  court  here  the  follow- 
ing caufes,(that  is  to  fay,)for  that  the  faid  plea  of  the 
faid  Hinry^  by  him  above  pleaded  by  way  of  re* 
ply  to  the  faid  plea  of  him  the  faid  Jobn^  by  him 
above  pleaded  in  bar,  concludes  to  the  country, 
whereas  the  fame  ought  to  have  concluded  to  the 
court  with  an  averment  and  prayer  of  damages,  and 
not  to  the  country  ;  and  alfo  for  that  the  faid  pica 
of  him  the  faid  Henry^  by  him  above  pleaded  by 
way  of  reply  to  the  faid  plea  of  him  the  faid  Jobn^ 
by  him  above  pleaded  in  bar  as  aforefaid,  is  in 
many  other  refpeds  imperfeA,  infufficieot,  and 
wants  form,  &r. 

Joioder.  And  the  faid  Henry  hxih^  That  the  faid  plea  by 

him  the  faid  Henry^  in  manner  and  form  afore- 
faid above  by  replying,  pleaded,  and  the  matter 
therein  contained,  are  fufficient  in  law  for  the  faid 
Henry  to  maintain  his  faid  a61ion  againft  the  faid 
John^  which  faid  plea,  and  the  matter  therein  con« 
tained,  the  faid  Henry  is  ready  to  verify  and  prove 
as  the  court  fhtfll  award.     And  becaufe  the  (aid 

John. 


John  batb  not  anfwered  the  faid  plea,  nor  in  any 
manner  denied  the  fame,  the  faid  Hinrj  prays 
judgment  and  his  damages,  by  reafon  of  the  pre- 
oiifes  Co  be  adjudged  to  him,  &f« 

And  becaufe  the  juftices  here  will  advife  them- CwriVjrfwi/kn 
felves  of  and  upon  the  premifes,  before  they  give^*** 
their  judgment  thereon,  day  is  given  to  the  parties 
here  until  \t\  fiftan  days  $f  Saint  Hilary  ;to  hear  their 
judgment  thereon,  for  that  the  faid  juftices  here  are 
not  yet  advifed  thereof.    At  which  day  here  came  ^^"  j'lJU- 
as  well  the  faid  Htntj  as  the  faid  Jobn^  by  cheir  at-  ^ 'for  tho  * 
tornies  aforefaid,  and  hereupon  the  premifes  being  pUiatiff. 
feen,  and   by  the  juftices  here  fully  underftood,  it 
feems  to  the  faid  juftices  here,  that  the  faid  replica- 
tioo,  and  the  matters  therein  contained,  are  fuflSlci- 
tnt  in  \%w  for  the  faid  Henry  to  have  his  aforefaid 
adion  thereof  maintained  againft  him  the  faid  John 
as  the  faid  H^my  hath  above  alledged.     Therefore 
it  is  confidered,  that  the  faid  ///»ry  recover  againft 
the  faid  John  his  damages,  by  occafion  'of  the  not 
performing  the  faid  feveral  promifes  and  undertak- 
ings :  but  becaufe  it  is  unknown   what  damages 
the  faid  Htnry  hath  fuftained  by  occafion  of  the  not 
performing  the  faid  feveral  promifes  and   under- 
takings, it  is  therefore  commanded  to  the  flierift^, 
&^  (Vidg  title  judgment  by  default,  and  final  judg- 
ment thereon.} 


aaue. 


J 
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'HEN  the  plea  of  defendant  ooncludes  to 
the  country,  ,the  plaintiff  may  add  the^« 
tnilitir  firihwith^  and  deliver  iflfue,  and   notice  of 
tiial :  But  when  the   plaintiff's  replication  con* 
eludes  to  the  counttyi  he  may  join  the  fimilinr^ 
make  up  the  ifiue,  and  give  notice  of  trial  fordv^ 
with:  but  if  the  defendant's 'attorney  immaUat^lf 
firikes  out  the  JimiiiUr  and  returns  the  fame,  with 
notice  indorfed  thereon,  that  be  willfiU  a  danurren 
in  the  officii  then  the  plaintiff  will  be  obliged  to  give 
8  rule  to  rejoin. 
Plaintiff  added       The  plaintiff's  attorney  in  this  caufe,  added  the 
fe"/! dcUver^  /flfiAV^r  to  ihc  end  of  his  replication,  and  deliver- 
the ifTue  without  ed  the  iffue  with  notice  of  trial  to  the  defendant's 
ruiecorejoio^     attorney,  who  received  it,  but  did  not  pay  tbeiflue 
w^cy'dWnot    money.     In  confcquencf  of  which,  the  plaintiff's 
pay  for  it-        attorney  figned  judgment,  without  giving  a  rule 
judg^ntCgned,^^  rejoin  I  Rule  to  fet  it  sfidc,  on  the  ground  that 
and     ^  »•*"**'•  a  mi /tf   rejoin  ought  to  have  ban  givtn.    Court 
(after  confulting  the  prothonotary,  who  faid  that 
the  practice  was,  not  to  give  a  rule  to  rejoin  where 
the  defendant  h;id  receiv^  the  iffue  with  the  Jimi^ 
titer  added  by  the  plaintiff,  and  not  ftruck  it  out) 
difcbarged  the  rule  with  cofts.     Boone  v.  E^i.  H. 
Black.  Rep.  254. 
Voleft  liTac  w        Unlefs  the  iffue  be  paid  for  on  demand,  judg- 
paiii  for,  nieni  may  be  figned,  contra  praSiice  in  the  a.  B. 

twenty-four  hours  is  the  limited  time  if  the  at- 
torney be  abfenc  at  ^he  time  of  the  demand  ;  the 
pradice  of  both  courts  (hould  agree  as  to  this 
point ;  and  the  prafiice  of  this  court  (if  this  ftands) 
will  be  attended  with  great  inconvenience  to  the 
agents  in  town* 

In  ^ny  other  cafe,  the  iffue  cannot  be  made  up 
until  there  is  a  complete  iffue  joined  between  the 
parties. 

In 
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In  this  court»  the  attornies  themfclves  make  up  How  to  make 
the  iffttc  in  form,  and  deliver  to  defendant's  attorney  "?  ****  '^"*» 
a  copy  thereof,  on  treble  penny  ftampt  paper  ;  he 
paying  for  the  fame  after  the  rate  of  4^.  per  (beet  (72 
words,)  and  the  duty ;  betides  the  entry  of  his 
p!ea  if  fpecial,  8^.  per  (heet,  if  it  was  not  filed,  and 
fb  rejoinder,  &r. ;  but  if  the  general  ifiue,  only  2'/« 
and  for  filing  his  warrant  of  attorney  8^.  Note,  if 
the  iflfuebeof  the  fame  term  with  the  decIar^tioi\, 
and  the  defendant  has  paid  for  one  copy  of  the  de- 
claration, he  is  to  pay  for  a  copy  of  the  declaration 
again*  as  well  as  all  the  other  pleadings  fubfequent 
to  the  declaration,  although  laid  down  the  contrary 
in  Cc9ii*s  Rip.^u 

But  if  plaintiff  charges  more  for  the  ilTue  than 
he  ought,  the  defendant's  attorney  muft  tender  the 
money  reai^y  due*  Gardner  v.  GoodalL  Barms  263. 
or  judgment  may  be  figned. 

Judgment  was  figned  becaufe  the  iflue  was  not  If  there  bet 
paidfer,  the  defendant  alledgcd  he  charged  more^'^f^^f/^^**'* 
than  was  due,  which  was  admitted.  Motion  to 
fee  it  afide.  Court  held^  it  is  fufficient  if  defendant 
be  ready  to  pay  all  juft  demands.  We  thinlc  the 
plaintiff's  judgment  cannot  (land,  being  ground* 
ed  on  an  overcharge*  But  as  it  does  not  appear 
that  defendant  tendered  what  was  juftly  due,  or  de- 
clared himfelf  ready  to  pay  it,  he  is  not  intitled  to 
cofts.  Judgment  fet  afide  without  cofts.  The 
cafe  in  C$oke*s  Rep.  93.  is  exploded.  AtUrhury  v. 
Benfen.  2  Bkck.  Rep.  1098. 

If  the  plaintiff  has  entered  an  appearance  accord-  what  defend- 
ing  to  the  ftatute,  he  may  charge  it  on  the  back  of  *"^'*  ■ttomeyt# 
the  iffue ;  and  if  the  defendant's  attorney  will  not  ^^^* 
pay  for  it,  he  may  fign  judgment. 

Where  the  defendant  is  a  prifoner,  and  be  pleads  Prifonen  do  not 
in  perfon,  the  plaintiff  can  not  fign  judgment  for  not  P^y* 
paying  fur  a  copy  of  the  iflue  or  demurrer  book. 
C§oke*$  Rip,  35*     Letwfen  v.  Hami/etcn. 

In  country  caufea  the  iffue  mull  be  delivered  to  Ib  country 
the.  agent  in  town,  and  not  to  the  attorney  in  the  ""^«v  to.wlw>« 
country  3  and  where  it   was  agreed  between  ^he  [[^^.^{iJ*j^'J,|** 

, country 
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coDnfi'v  attornies,  that  the  iflue  (hot^ld  be  deliver* 
ed  in  the  country,  and  afterwards  tendered  to  the 
agent  in  town,  and  not  paid  for,  judgment  was 
figned,  and  held  rcguUr^  C^oiis  Rep.  94..  Mmnt^ 
ftef hens. Templet.  Ibid^  10 1. 

Where  the  defendant  pleads  by  his  country  at- 
torney, and  the  iffue  is  not  paid  for  by  him,  judgment 
may  be  figned.     Moore  v.  Hodgfon,  Barnes  239. 
Atrorney  to  en-      £very  attorney  (hall  enter  his  warrant  of  attorney 
ter  bis  warrant  in  every  fult  upon  record  in  court,  on  pain  of  10  /. . 
oA  record.         gj^j  further  punifliment  by  tmprifonment  at  thedif- 
cretion  of  the  court,     30  H.  8.  c,  30./  2.  2  ^  3 
Ed.b.  c,  32.     18  Eliz.c.  14./  3, 
When  to  befil-       Warrants  of  attorney  are  to  be  filed  of  the  term 
wherein  any  exigent  is  awarded,  demurrer  or  Iffoe 
joined,  or  judgment  entered,which  ihall  firft  happen^ 
and  to   be  filed  upon  or  before  the  eiToign  day  of 
every  Trinity  term  ;  and  within  twenty-one  days 
after  the  end  of  every  other  term,     R.  H.  14  £5  15 
Car.  2.  reg.  2, 
Defendam's  at'       //  is  ordered,  that  every  plaintifPs  attorney  who 
tornfy  on  receipt  fljajj  profecute  any  caufe  to  iffue,  (hall  upon  the  de- 
for'fiiiflgwar-    livery  of  the  copy  of  fuch  iflue,  receive  of  the  de- 
rant,  fendant's  attorney   the  fee  for  filing  his  warrant 
therein  ;  and  in  cafe  the  defendant's  attorney  fliall 
refufe  to  pay  for  the  fame,  the  plaintiff's  attorney 
Ihall   fijgn  judgment   in  like  cafe,  as  if  the  de- 
fendant's attorney  had  refufed  to  pay  for  the  copy 
of  the  iflue,  or  the  entry  of  his  plea  ;  which   faid 
plaintiff's  attorney  (hall  file  as  well  the  defendant's 
as  plaintifPs  warrant  of  attorney,  before  his  making 
up  his  record  therein.     iJ,  //.  2  ^  3  Jac.  2. 
Plaint'ffto  file       The  plaintiff's  attorney,  in  any  aAion  orfuitt 
dwUtes^Tdde.'^^**  file  his  warrant  of  attorney  with  the  proper 
fendaotthe  teiin  officer,  the  fame  term  he  declares ;  and  the  defend- 
iie  appears.        ant's  attorney  (hall  file  his  the  fame  term  he  appears. 

Stat.  4^5  Jinn.  e.  i6. 
Now  let  alone        The  warrants  of  attorney  are  now  let  alone  till 
till  iflbe  enteief  the  record  is  going  to  be  pafled,  or  judgment  figned. 
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CburtbeUj  That  defendant's  attornies  muft  pay  Dcfendtnt'tit- 
for  iflue  books  at  ihcir  peril ;  and  if   they  arc  not  [JT^*'  «o  payfot 
to  be  found,  iflue  books  may  be  left  in  the  office. 
Glafack  V.  Martm.     Barnes  243. 

Iflue  left  in  the  office^  no^ce  left  under  defend-  jAoe  left  in  the 
aot's  attorney's  chamber  door  the  fame  day,  plain-  office  notice  to 
rifle's  attorney  could  not  find  defendant's  attorney  jr/hli''J/j;|  ""* 
that  day,  but  next  day  found  him  and  told  him  of  aext  day  monpy 
the  iflue  being  left  in  the  oflice,  and  demanded  the  <iejnanded,  not 
money*  which    was  refufed,    and  judgment  was  ^*^j  J^ned."**** 
figned;  court  held  it  regular.     Glafc§ck  v.  Martin. 
Barnti  243. 

The  method  of  making  up  the  ifl!ue  in  this 
court,  is  like  that  of  the  King's  Bench,  by  original, 
provided  the  proceedings  are  by  original. 

N*  B.  The  pradice  of  this  court  is  to  make  up 
the  iSoeibi/ami  ttrm  tn'wbuh  it  is  joined^  although 
the  plea  be  delivered  many  terms  back. 

Hilary  Term,  in  the  30th  year  of  the 
icign  of  King  George  the  Third. 

MtMifeXy  to  wit.     Richard  Fenn^  late  of  Wefl-  I^" >>y  •''I"*l- 
manfier  io  the  faid  county,  yeoman^  was  attached  to 
aofwer  John  Denn^  of  a  plea  of  trefpafs  on  the  cafe 
(here  go  to  the  end  of  the  declaration,  "  fuit^ 
&€.'•). 

Then  begin  a  new  line,  and  enter  the  plea,  if  it 
be  the  general  iflue,  thus : 

And  the  faid  Richard^  by  Robert  Spiggotty  his  at*  ?!<•• 
lorney,  comes  and  defends,  the  wrong  and  injury, 
when,  &V.  and  fays  that  he  did  not  undertake  and 
promire,  in  manner  and  form  as  the  faid  John  hath 
above  thereof  complained  againft  him,  and  of  this 
be  pots  himfelf  upon  the  country ;    and  the  faid 
7*^  Dmn  doth  the  like.     Therefore  the  flieriiF  is  Award  of  tbt 
Commanded,  that  he  caufe  to  come  here,  inSdays  veni^. 
of  Che  purification,  twelve,  t^c.  by   whom,   i^c* 
and  who  ijf  itber,  bfc.  to  recognize^  l^c.  becaufe  as 

M  £.  The  award  of  the  venire  is  on  the  general  v 

return  day  before  the  trial,  if  for  the  fittings  after 
Y     .  Urm\ 
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Jerm ;  if  in  urm^  then  the  iirft  general  retarn  of 
the  term. 

If  there  are  fpecial  pleadings,  viz.  plea^  nflkaiin^ 

rejoindtr^  &c.  they  muft  be  entered  exadly  follow*- 

ing  each  other,  as  they  are  delivered ;  and  ia  the 

margin  of  the  iflue  name  them,  zSypka^  nplicaiua^ 

njoindir^  i^c. 

Where  there  are      Where  there  are  two  or  more  ilTues  joined,  then, 

two  or  more  if-  after  the  words,  and  tbi  find  tlaintiff  deth  tbs  lih^ 

iSi  uplffue.    add  thcfe— Therefore  as  well  to  try  this  Fiffue,  as 

the  faid  other  ifiiie  above  joined,  theiheriffis  con- 

manded,  that  he  caufe  to  come  here»  in  throe  weeks 

of  the  Holy  Trinity^  twelve,  ^c.  by  whom,  (iu  and 

who  neither,  ^c.  to  recognize,  CsT^.  becaufe  as  wdl> 

How  to  make  up  an  ijfue^  ivbirg  the  difendatUs  plead 
feparotely. — In  this  cafe,  you  add  to  each  copy  of  the 
iflue  the  two  pleas,  and  join  the  Jimiliter  to  each  of 
them,  and  then  fay.  Therefore,  as  well  to  try  the 
iflue  above  joined  agairrft  the  faid  John  Dtnn^  as 
the  faid  other  iflTue  above  joined  agatnft  the  faid  J  A 
Nowilit  theiheriiFis  commanded,  that  be  caule  to 
come  here,  in,  &c.  (as  above.) 

How  again/I  two  defendants ^  where  one  lets  jwlg* 
ment  go  by  default^  and  the  other  pleads.'^F^o  to  the 
end  of  the  plea  pleaded  by  the  defendant,  anci  add 
the  Jifnilit^r  thereto  i  then  fay.  And  the  faid  Jpb^  in 
his  own  perfon,  comes  and  defends  the  wrong  and 
injury,  when,  i^c.  and  fays  nothing  in  bar  or  pre* 
clufion  of  the  faid  aAion  of  the  (aid  Jarms^  by 
which  the  faid  y antes  remains  therein  undefended 
againil  the  faid  Job^  for  which  the  faid  Janus  ought 
to  recover  againft  the  faid  Job  his  damages,  by  iea« 
fon  of  the  premifcs  \  but  becaufe  it  is  unknown  to 
the  court  here  what  damages  the  faid  James  hath 
fuAained  by  the  means  aforefaid  ;  and  b^aiife  it  is 
alfo  at  prefent  unknown  to  the  court  here,  whether 
the  faid  John  will  be  convided  of  the  premifes  upon 
which  the  above  ifliie  is  joined  between  the  (aid 

James 


y^mit  and  the  faid  Jobn,  or  not ;  and  becaufe 
it  is  occcflary  and  convenient  that  there  be  but 
009  taxation  of  damages  in  this  fuit ;  therefore 
let  the  giving  of  judgment  in  this  behalf  be  flayed^ 
until  the  faid  iflue  between  the  faid  Jam^  and  John 
be  determined  ;  and  as  well  to  try  the  iflue  above 
joined  between  the  faid  yames  and  John,  as  to  in* 
auire  againft  ihe  faid  J^^  what  damages  the  faid 
Jam^  bach  fuftained  in  this  behalf ;  the  {heriffs 
arc  commanded,  that  they  caufe  to  come  here,  in 
cigbe  days  of  the  purification,  twelve,  Vc»  by 
whom,  Ve*  and  who  neither,  (ffr.  becaufe  as  well. 

If  the  venue  is  in  a  county  palatine,  there  muft 
be  an  award  of  a  fpecial  venire  and  mittimus^  which 
will  be  as  follows,  after  xhcjimiliter  is  added. 

Therefore  Jet  a  jury  be  made  thereof;  and  be-  iTae  in  t  eonntjr 
caufe  the  faid  ifiue  between  the  parties  aforefaid  P*^*^**« 
ooght  to  be  tried  by  men  of  the  county  palatine  of 
Lanc^iT^  to  wit,  of  the  faid  county,  where  the 
writ  of  our  Lord  the  King  doth  not  run,  and  not 
elfewhere;  therefore  tu  t-ry  the  iflue  between  the 
parties  afiKefaid  above  mentioned,  let  the  record  of 
the  plaint  aforefaid  be  fent  to  his  majefty's  jutlices 
of  thefaid cwatty  palatine efLancofttr,  fo  that  the  fame 
juftices,  by  his  faid  majefty's  writ  of  that  county,  be 
duly  made  out,  and  to  the  (herifFof  the  fame  county 
direded;  do  command  the  fame  iherifF,  that  he 
cattfe  twelve  good  and  lawful  men,  of  the  body  of 
the  bid  county  of  Laruafler^  to  come  before  the 
faid  juftices,  at  their  next  general  feffioh  of  affize, 
lobe  bolden  for  th^  faid  county,  after  the  faid  re- 
cord (hall  be  delivered  to  them ;  each  of  whom,  &fr. 
b?  whom,  &tf.  and  who  neither,  l^c.  to  recognize, 
Vu  becaufe  as  well,  ^c, ;  and  when  the  verifica- 
cation  and  liTue  aforelaid  fliall  there  be  made  and 
tried,  chat  then  the  faid  juftices  ihali  fend  the  record 
of  the  plaint  aforefaid,  tc^etber  with  every  thing  that 
ihall  be  done  thereupon,  before  them,  in  his  faid 
majefty's  court  there,  to  his  majefty's  juftices  at 
fl^ifimnJUr  bere^  in  a  certain  day  wnich  the  faid 
Y  2  juftices 
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*  juRices  (hall  appoint  the  faid  parties  to  be  !n  the 
farre  court,  there  to  hear  judgment  thereupon. 
Welch  iflbe.  If  it  is  a  tyelcb  iflue,  to  be  tried  in  the  next  £«• 

.glijh  county,  the  award  of  the  venin  is  thus : 

And  becaufe  the  ifliie  aforefaid,  between  the 
parties  above  joined,  ought  to  be  tried  by  men  of 
the  next  Englijh  county  to  the  faid  county  of  Car" 
marthen^  and  not  elfewhere ;  and  becaufe  the  county 
of  HiTiford  is  the  next  Engli/b  county  to  the  faid 
county  of  Carmarthen^  therefore  let  a  jury  of  the 
faid  county  of  Hertford^  Iffc.  come  before  our  juf* 
tices  at  If^ejlmifi/ler^  in  eight  days  of  the  purifica* 
lion,  who  neither,  isfc,  to  recognize,  &^.  becaufe 
as  well,  ^c» 

N.  B.  In  a  ff^glcb  iflue,  when  tried  in  the  next 
Englijh  county,  the  jurata^  venirgy  and  habias  corfwa 
juratorum^  are  the  fame  as  if  the  venue  was  laid  in 
that  EngUJb  county, 
ifihere  hat  been      If  there  has  been  a  plea  in  abatement,  and  judg- 
•  P*" '"  •**•*••  ment  of  refpondeas  ou/ier  awarded,  after  which  dc* 
aMkeop^^iOiie.    fcndant  pleads  in  chief,  yet  the  plea  in  abatement 
ought  to  be  entered  on  the  iflfue,  «and  nifi  prim  re- 
cord ;  for  as  it  is  in  the  plea  roll,  it  muft  be  men* 
tioned  in  the  ^z^  ^r/«i  record,  otherwife  it  would 
not  appear  to  be  a  trial  in  the  fame  caufe,  and  judg- 
ment  would  be  arrefted.     Carth.   447.     5  Med, 

399- 
How  when  the  If  the  (herifT  be  a  party  to  ths  fuif,  go  to  the 
Ikcriffii  apiity.  guj  ^^f  ihc/imiiiter,  then  fay,  "  And  becaufe  it  is 
fuggefted  to  the  court  here,  that  the  faid  PHlliam 
Newman^  Efquire,  and  Thomas  Baker ^  Efquire,  is 
iherifFof  the  county  of  Middle/exj  It  is  therefore 
commanded  to  the  coroners  of  the  faid  county,  that 
they  caufe  to  come  here,  in  eight  days  cf  the  puri- 
fication, twelve,  tf£.  by  whom,  ^c.  and  who 
neither,"  ^c.  And  the  venirt  and  habeas  ctrfvra 
arediredcd  alio  to,  and  returned  by  the  coroners  i 
pay  them  fame  as  you  do  the  flieri£F  in  all  cafes. 

Enteriogtbe  Of  entering  the  ijpie.      By  role  WfV- l^.    (?^»  l» 

'^^  Every  iffuc  fhall  bo  cntrcd  on  record  of  the  arm 

in 
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ill  toKcb  if  iaasjoiftedi  notwithfianding  an^  confent  '^^  ^  eniemi 
given  by  the  attornies,  or  their  agents,  on  cither  .-^inld.™  "  " 
fide,  tothe  contrary,  and  that  whofoever  (hall  ofFeod 
fliall  be  deemed  guilty  of  contempt  of  this  courts 
and  be  proceeded  againft  accordingly.  The  clerk 
of  the  treafury  is  to  require  any  perfon  to  produce 
fttch  proceedings,  for  the  better  difcovering  when 
iffue  was  adually  joined.     Ibid. 

*  If  the  plaintifr's  attorney  delays  making  the  How  to  procted* 
entry,  defendant's  attorney  may  get  a  treafury  rule 
(roffl  the  fecohdaries  for  him  'to  enter  the  iflue  on 
itcwd,  *•  within  fouf  iojfi  after  notice  given  ;"  pay 
4/.  6d,  and  ferve  him  with  a  copy  thereof;  if  he 
does  not  docket  and  carry  in  the  roll  complete  be*- 
forethe  time. expired  {viz.  four  days  after  thefer* 
▼ice)|  defendant's  attorney  may  fign  a  nan  pros  for 
want  thereof.  If  the  rule  is  fcrved  on  Friday^  de- 
fendant has  all  Tuefday  to  enter  the  iflue.  Barnes 
3iS.    Margertun  v.  Fenton. 

If  tbc  adion  be  laid  in  London,  Middle/ex,  or  in  ^hen  mfe  mty 
.1  t   «•      1  •  1  vt  ttvetk  to  enter 

the  country,  defendant  cannot  give  a  rule  to  enter  ^  toivo« 

the  iffue  the  fame  term  it  is  joined,  but  mud  ftay  till 

the  next  term. 

And  if  the  plaintiff  wants  time  to  enter  the  iffue.  How  eogettlmt 
be  may  apply  to  a  judge  for  a  fummons  for  that  pur*  ^"'*'* 
poTe:  pay  2  $•  ferve  copy  on  defendant's  attorney, 
and  attend  thereon,  and  the  judge,  on  hearing,  will 
give  time  for  thatpurpofe. 

Hew  to  enter  tbeijfue  purfuant  to  the  ruU. — Get  a  How  to  enter 
toll  from  the  prothonotaries  office,  0/  the  term  '» {^t*^"„\!Ji'*" 
toUcbtbi  ijfue  is  joined  i  make  out  the  warrants  of 
attorney  of   the  fame  term,  on  a  plain  piece  of 
parchment,   thus :   In  the  Common  Pleasy  Michacl- 
nas  term^  in  the  ^othyoar  of  the  reign  o/Georgt  the 
y&Vrf.— — Middlcfex  t4f  ta/V,  Richard  Fenn  puts  in  Warrant  of  «t- 
to  place  J.  U.  his  attorney^   againft  John  Denn  ;|»^«*y^*»'P^»^' 
i^  of^  &c«  yeoman^  in  a  plea  of  trefpafs  on  the 
tofe. 

Middlefex,  to  wit.     TbefaiJ  John  Denn  puts  in  The  like  for 
tt  plaee  John  Roc,  his  attorney,  at  the  fuit  of  the  ^^^^ 
Y3 
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fold  Ricluir<f!7if  tbi  plea  afonfdid.    Take  ft  (0  At 

warrant  of  attorney  office,  and  file  it^  pay  %d,  in 

debt  cafe  w.  4.  ^.  then  take  the  roll  to  the  protho- 

notaries  i  pay  for   the  entries  8^.^(heet«  ao4 

docket  fame. 

T  hi  nature  of        u,  fl.  The  nature  of  the  a£lion  muft  beex- 

Mc^^ed!^     **    p^effed  on  the  warrant  of  attorney^  according  as  th^ 

cafe  (ball  be,  as  thus:  InapU^  oftrefpafs  and  o[* 

fault ;  in  a  pUa  ffirifpafs^  ajfault^  andfalfi  imprijii^ 

ment ;  in  a  pUa  of  irefpafs\  in  a  pUa  of  trefpajs  on 

ike  cafe ;  in  a  plea  of  trefpafs  and  ejt^meiH  i  in  4 

flea  of  dobt  i  in,  a  pUa  ef  de^inuo* 


iRaUce     ^ 


[    J«7    ] 


0tftitt  of  serial. 

NO  caufe  whatfocver  fliall  be  tried  at  «^/r/x//Nottee of  trial 
before  any  judge  or  jufticc  of  aiSze  or  »//?!» i^  «»ntry 
fnus^  or  at   the  fittings  at  Londsn  or  Wijiminfitr^        ' 
wi/r/  cbe  defendant  rejides  zhovcf$rty  miles  from  the 
faid  n^Vi  refpcdlively,  ««/<5/}  n^/K^  of  trials  in  writirg, 
bas  been  given  at  Uaft  ten  days  before  fuch  intended 
trial    Stat.  14  Geo.  2.  c.17.  f.  4. 

The  pradice  is,  if  the  defendant  lives  wiihin/ir/j>  Eight  u^%  2n 
mlti  $f  London,  eight  days  nctice,  exdufiye  of  the  day^  ''l^^^\^^^. 
iiU  hegiveUy  where  the  venue  is  laid  in  London  or  io  forty  mii^ 
Middlefex :  but  if  the  venue  be  laid  in  the  country,  ^ 

then  ten  days  exclujive  muft  he  given. 

Defendant  lived  above  forty  miles  from  London^  When  foutteta 
and  plaintiff  proceeded  to  trial  at  fittings  there,  up-  ^*3^*  »«S'**^»' 
on  ten  days  notice }  no  defence  was  made,  and  de- 
fendant infifting  that  he  was  intitled  to  fourteen 
days  notice  of  trial,  moved  to  fet  afide  the  verdi&  ; 
and  had  a  rule  to  Qiew  caufe,  which  was  made  ab«- 
Iblute.  Cur.  Before  this  a£l,  fourteen  days  notice 
was  the  fettled  pra£lice  ;  and  unlefs  necei&tated,  the 
court  will  not  be  bound  by  an  ad  made  to  take  4 
benefit  from  defendants.  The  pra£^ice  or  law  of 
the  court,  cannot  be  taken  away  but  by  negative 
words,  viz.  there  (hall  be  no  more  than  ten  days 
iKttice;  fourteen  days  notice,  notwithftanding 
this  aS,  ftiil  neceflary.  Barnes  305.  Bowler  y, 
Jenkin. 

The  defendant  a  foreigner  ufually  refiding  at  Arreft  m  Lon« 
Dunkirk^  was  arretted  in  London  the  beginning  of  J?^"'  if^^^^ 
^pril^  and  put  in  bail.     On  the  16th  oi  JpriU  he  kiirk,  four- 
left  London^  and  went  to  Scotland^  and  from  thence  tceo  dayt  no- 
to  Dublin.     On  the  18th  of  Aiay  declaration  de-  ^^*** 
livered  to  bis  attorney  in  London^  who  within  four 
davs  pleaded  the  general  ifltie.     On  the  ^sth  of 
Jday^  the  plaintiff  delivered   the  ilTue  with  eight 
days  notice  of  trial  for  the  third  of  Junij  fitting 
after  term.     Motion  to  put  off  t^e  trial*  by  ff^alker 
Y4  Jcij. 
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Serj.  for  the  defandant,  which  was  6ppofed,  (aytng 
eight  days  was  fufficient  notice.  Cur.     The  Stat* 
14  G#0.  2.  r.  17.  requires  ten  days  notice,    and 
the  pradite  of  the  court  14,  where  the  defendant 
refides  above  40  miUs  from  London ;  wherever  he 
happens  to  be  arrefted,  or  wherever  the  venue  \t 
laid.     Rule  dirch.  Brini  v.  Tort'tu   2  Bla^k.  Rgp. 
1205. 
Foarefn  diyt         Motion    to    fet  afide  verdi£l,   eight  days   no* 
?htd!frnrn{     *"^*  ^^  '"**  g*v<^n»  *"^  defendant  lived  in  Ireland^ 
living  in  Ire-     no  deftnce.     It  appeared  thit  defendant  was    in 
U&d.  town  three  months  in  lodgings   at  a  bagnio.   Cur. 

The  plaintiff  (hould  have  given  14  days  notice  of 
trial.     Rifle  abfolut'e.     Gorman  v,   BoyU*     Prafi. 
^  Reg.  388. 

^foopreceedingi  j^  jg  ordered  in  all  cafes  in  which  there  have 
whoUierta^no*  ^^^"  ^^  proceedings  for  four  terms,  exclufive  of 
tke  of  dial  to  the  term  in  which  the  laft  proceeding  was  had^  the 
be  giveni  party  who  defires  to  proceed  again  (hall   give  a 

term's  notice  to  the  other  of  fuch  proceeding  i  fuch 
notice  (hall  be  given  before  the  eflbign  day  of  the 
*    fifth,  or  other   fubfequent   term ;  that  a  judge's 
fummons,  if  no  ord^r  be  made  thereupon,  fball 
not  be  deemed  a  proceeding,  but  a  notice  of  trial, 
though  afterwards  countermanded,  (hall  be  deemed 
a  proceeding  within  this  rule.     R.  Ea^  13  G/^.  2» 
in-^l'^^oi!"^^?"'  if  the  defendant  has  delayed,  the  caufe  by  in- 
injun    00.       junflion,  then  it  being  his  delay  there  needs  not  z 
term's  notice  of  trial,  iqi  the  rule  only  extends   to 
voluntary  dilay^  by  the  plaintiff  himfelf.     B»/Mjn'tb 
v.  Phillips.     2  Black.  Rep.  784. 
Koiice  neceifMf     ^^^  *'**'  ^^^  been  put  off  lalt  term  on  motion  of 
thoosb  fitedfor  defendant  to  the  firft  (ittings  in  this  term.  And  ^^Z- 
'  acsiuin  d*j.     y^ir  for  the  plaintiff,  who  had  given  no  frc(b  notice 
of  proceeding  to  trial,  now  moved  to  put  it  off  till 
the  fittings  after  term.     The  court  granted    the 
rule,  but  doubted  the  ncceflity  of  the  motion,  it 
being  certified,  that  notice  of  trial  muft  be   given 
by  the  plaintiff,  notwiihftanding  a  fpeciai    day   is 
fixed  by  rule  of  court.    Ellis  y.  frufler.    ^  Blaci^ 
Rep.  798. 

Where 
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Where  notice  of  trial  is  given  on  the  ifluc  book,  ^.«»;««.?f  *'*^  . 
it  muft  be  given  to  the  agent;  btcaufc  the  iffuc;;;^gVven t^ 
can     be    delivered    no    where     but    in    town,  asenr  )■  town, 
titiUit  cf  trial  and  countermands^  nttias  of  ixtcuting  ^^^  o«*>erwife 
infuiriii  and  ccuatermanJs^  may  be  either  given  to  .ifoVoiiioSf ** 
tb€  attorney  in  the  country*  or  to  the  agent  in  maadi. 
town.    Attornies  in  the  country  arc  to  take  no 
notices  but  of  trial,,  inquiries,  and  their  counter- 
mands.    Tliat  countermand  of  notice  of  trial  may 
be  given  either  in  town  or  country.     Tc/bbum  v« 
HaveUcJt*     Barms  206.     M.  16  do.  2.     Mount" 
fipbm  V.  Templar.    Ceoke^s  Rip.  94. 

Suniojf  \%  actounted  a  day  in  thefe  notices,  fo  it  Sooday  ttc\»%* 
be  not  on  the  day  on  which  the  notice  is  given.        ^  *  ^^y* 

If  the  plaintiff  gives  notice  of  trial,  and  pro- If  notice  it  giv 
cceds  not»  he  cannot  try  it  without  new  notice,  as  en,  indpWatiff 
before,  unlefs  by  confcnt,  or  rule  of  court.  R.  M.  ceed  °be  moil 

1654..    f*  20.  give  new  notioe. 

Heretefore^  where  the  plaintiff  cofuiuded  in  pleading 
ad  patriam  (to  the  country)^  he  could  not  give  notice  of 
trial  till  the  difendant  bad  joined  ijfue^   which  he  was 
mt  oUigeita  do  tili  esfour'day  rule  for  that  purpofe  was  where  the  plala- 
expired^     But  now,  in  all  cafes  where  the  plain-  tiff  concludes  ad 
tiff  concludes  ad  patriam^  the  defendant's  attor- P*^*"'"*"' ^*^**«*' 

n.  •  t  ^  •   \  L      i_      I         r  ■»*  bound  to  ac* 

ney  muft   accept  notice  of  trial  on   the  back   01  ^^^^^^^^^^ 
fucb  pleading,  whether  the  fame   be  delivered   to  trial  on  the  back 
the  defendant's  attorney  or  agent,  or  left  in  the  ®f  ^*  P^*»*"«» 
proper  ofitce,  where  the  fame  may  be  left  by  the 
courfe  of  the  court,  and  fuch  notice  (hall  be  as  ef- 
ficAual  as  if  iffue  had  been  adually  joined.     7rf». 
%Gea.  I. 

N.  B.  Or  fnch  notice  may    be  given  fubfe- 
quent. 

Ordered,  That  in  every  caufe  where  the  plaintiff  when  the  plaia* 
concludes  ad  patriam^  and  gives  notice  of  trial,  on  tiff coododet  ad 
the  back  of  the  pleadings  (purfuant  to  the  R,   2  J^J'i^^^t  u 
Geo.  I.),  if  the  defendant  does  not  join  iffue  on  accept  ^  notice 
fuch  pleading  before  the  rule  be  out,  then,  after  ^^"*f^*'"V"" 
judgment  obtained,  the  defendant's  attorney  (hall  "^^^^^^J 
be  obliged  to  accept  notice  of  executing  a  writ  of  tiiai  was  liveo* 
Inquiry,  from  the  tiipe  that  notice  of  trial  was 

given 
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given  on  the  back  of  fuch  pleading  u  abovelaid. 

£.  Hil.  6  Geo.  I, 
Notice  <^  trial,       Notice  of  trial,  or  of  executing  a  writ  of  inquirj, 
erinqniry,  given  given  to  a  defendant,  when  bis  attorney  has  ap- 

t0defcnd«nt|        j     : -. J  -_- .: —      r d rr.^j    d 

food,  if  bit  »t< 
torney  it  not 
Icnown  i  aliier 
if  be  it. 


peared,  is  not  good  notice.  La  v,  Bradford.  Barms 
300.  But  when  hisaitorney  is  not  known,  then  tht 
notice  muft  be  given  to  the  defendant.  Higgins  V4 
Siiwartf  Cooke'i  Rep.  62* 


In  the  Common  Pleas. 

John  Denn  againft  Richard  Ftna: 
Kptifc  oftiUl.       Take  notice  of  trial  in  this  caufe,  for  the  (ictiogi 
after  (bis  prefent  Trinity  term,  to  be  held  at  IVtJl^ 
minfier  HoU^  in  the  county  of  Miidlefix^  listed  the 
diLy  of  February  I J  go. 
Yours,  istc. 
To  Mr.  C.  D.  Attorney  J.  L.  Attorney  fof 

for  Defendant,  Pltinti£F. 


Tbe  r.ke  for  If  it  be  in  Undon,  £iy,  «  j/t  the  Guildiiall  4/ik 

>oDaon.  44  fiVy  <?/ London ;"  if  tried  at  the  futings  whhia 

term,  then  fay,  **  To  be  tried  at  the  firjl^  fecmd^  or 
**  ^nftM^^H  within  this  pnfent  Trinity  arm  U  bi 
<«  held  at  Weftminfter  Hall,  in  the  county  «/*Middle- 
«  fex." 

If  in  the  country^  fay^  Take  notice  of  trial  in  this 
caufe  for  the  next  affixes  to  be  held  at  Oxford^  10 
and  for  the  county  of  Oxford    Dated,  Csfr^    Yourst 

Court  beld^  That  fliort  notice  of  trial  (hould  he 

at  leaft  as  much  as  is  fufBcient  to  countermand  1 

notice,  viz.  two  days*     Butter  v»  Johnfon*  Bamet 

301.  Pra£i.  Reg.  444.  S.  C. 

Kotwithftanaiog     Court  held.  That  notwithibnding  a  peremptory 

rok^n^ticTmoft  undertaking  to  try,  it  is  neceffary  to  give  notice  oJF 

beghen.  trial;  and   the  prothojiotary  refufed   to  tax  a  de^ 

fendant's  cofts,  in  attending  at  the  affiaes,  in  ex« 

pedationof  the  plaintiffs  trying  the  caufe,  as  no 

Aich'  notice  was  ^ivciu    JfieU  v.  f/^eeii.  H*  Black. 

^f.  122. 


If  in  (he  coon* 
try. 


Short  notice 
two  days* 


Countermand 
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Countermand  of  Notice  of  Trial. 


This  oiuft  be  in  writing;  and  if  the  a6)ion  be Oountermtiid <if 
in  London  or  Middleft^^  and  defendant  lives  within  *>°'J^^«^°^^5['** 
forty  miles  of  Londmy  two  days^  ixcUfiui  of  the  day  ^^^ ' 
in  which  the  countermand  is  delivered^  are  fuf- 
ficient. 

But  if  the  vtnuo  be  laid  in  the  country,  fix  days  in  thceo«iitry 
are  to  be  given  at  leaft  before  the  intended  trial,  ^^^ 
Stat,  14  G«tf.  2.  c,  17. ;  or  if  the  venue  he  laid  in 
London  or  Middle foif^  and  the  defendant  lives  above 
forty  miUs  from  l^ondon^fix  days^  at  lea(^»  muft  alfo 
be  given. 

I0  the  Common  Pleas.  Denn  againft  Fenn* 

I  herebjr  countermand  the  notice  of  c rial  given  Conntcrnund  of 

70U  in  thiscaufe.     Yours,  istc. -Which  is  di."«"^'  •^  *'^** 

reded  to,  and  ferved  on  defendant's  attorney. 

A  notice  of  trial  may  be  countermanded  in  the  May  be 
ftountry.     Barnes  yyb.  Tajhhurn  v.  Havdock.  g«tenioth« 

Noix>tiC€  Of  countermand  is  good,  if  given  q|| «**»***'/ ""'•^* 
a  Sunday.     Deighton  v,  Palton.  Cooke's  Rep.  15. 

After  a  notice  is  countermanded,  it  cannot  b« 
CMtinued .     Smith  v.  Htff.  Barnes  301. 

Although  the  record  is  made  a  rcmanet,  yet  the 
jROtice  of  trial  may  be  countermanded*  Poweyym 
IValker.  PraB.  Reg.  393. 

Jt  IS  faid  that  Saturday  for  Monday  is  good.  Staf^ 
ferd\.  Thamfon.  PraSt.  Reg.  395.  I  do  not  think 
fo,  although  fo  certified  by  the  officers  of  the 
court. 

There  was  a  four  days   notice  of  trial  for  the  Coontermtna  of 
fittings  in  term,  which  was  irregular;  and  there  V^^^*^,*^^^^^^^ 
open  the  plainrifF  gave  an  eight  days  notice,  pur*rats  ua  new 
porting,  that  the  notice  of  the  trial  of  this  caufe  was  "o^  «•  if  $i»e« 
mtinued  till  the  fittings  after  term.     Motion  to  fet  "^^^  '•»*^ 
afide  the  verdid,  and  was  infifted,  that  the  firft 
fiotice  being  a  nullity,  it  could    not  be  continued^ 
'  S  but 
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but  that  frefli  notice  ihould  have   been    given. 
Barms  97.  ciud.    there  was  alfo  a   rule    to    be 
prefent     at    taxing    cofts   taken   out,    Gould^  J. 
the  firft  notice   is    a  nullity, .  and  therefore    not 
capable  of  a  continuance.     But  the  fecond    is   a 
good  fubftantive,  new  notice,  and  gives  full   and 
^       complete  time  to  prepare  for  trial.     1  alfo  look 
upon  the  rule  to  tax  cofts  as  a  waiver.  Bldckfione^  J. 
There  is  no  fettled  precife  form  of  notice  required. 
Sufficient  if  it  apprizes  the  defendant  with  cer- 
tainty, that  the  plaintiff  means  to  proceed  to  trial. 
]t  is  indifferent  whether  he  fays  Inntw^  or  I  c»n^ 
//If  tt^  the  former  notice,  provided  there  be  fufficient 
time,  according  to  the  rules  of  the  court.     I  think 
this  in  itfeif  a  new  and  goodnotia.  I  give  no  opinion 
as  to  the  waiver,  as  I  find  the  officers  have  doubts 
about  it.     The  Idea  of  continuingy  arofe  from  the 
rule  1654,  which  allows  a  plaintiff,  who  has  given 
notice  of  trial  at  one  fitting,  but  finds  himfelf  un- 
prepared, to  give  fre(h  notice  for  the  next  fittings 
though  the  intermediate  time  (hould  be  lefs  than 
the   rules  of  the  court  require  upon  an  original 
notice.     But  the  word  c9ntinue  is  not  to  be  found 
in  the  rule,  fo  that  it  is  not  a  technical  termy  but  a 
mere  colloquial  ixprejpon,  Naros,  J.  of  the  fame  opi* 
nion.     It  it  not  uncommon  to  conftrue  the  rules 
of  1654,  according  to  the^/W/,  and  not  the  Uitcff 
as  in  the  cafe  of  rules  to  plead,  (fc.i  and  I  think  chis 
good  original  notice;  and  alfo  that  the  objection  (if 
any)  has   been  waived.     Rule  difch.   with  cofts. 
Tytcy  affignee  of  Smithy  v.  Stevcnton.  %Black^^Rgp^ 
1298. 


Continuance  of  Notice  of  Trial. 

In  London  or  \^  London  or  Middle/ex^  if  notice  be  given  of  a 

Jf^lf^J";"^.  trial' for  one  fitting,  and  the  plaintiff  be  not  provide 
cioued  CO  tht  ed  to  proceed  i  if  he  gives  notice  before  that  fitting 
fitting.  jiijj  he  ^iii  try  it  the  next  fitting,  that  to  be  held 
convenient  notice,    R.  M.  1654. yi^.  ai. 

Cur. 


Cur*  Continuing  notice  of  trial  from  one  fitting 
to  another  is  likefliort  notice,  and  notice  cannot  be 
continued  but  once,  nnuch  Icfs  from  the  laft  fitting 
to  the  next  term,  which  is  above  eight  days.  It 
is  all  one  whether  the  plainciiF  fays,  /  give  you 
uet*ci^  or,  I  continue  tpy  notice ^  provided  there  be  full 
eieht  days  notice.  Boyce  v.  TwiJI  and  others*  PraQ, 
Reg.  396.  Barnes  292.  S.  C 

Plaint  ff  *s  attorney  gave  notice  thus,  /  hereby 
nunttrmand  the  notice  of  trial  given  for  the  fecond 
fittings  and  continue  the  fame  till  the  third  fittings  Per 
cur.  After  a  notice  is  countermanded,  it  cannot  be 
continued.  VcrdiA  fet  afide.  Smith  v.  Ho ff.  Barnes 
301.  PraQ.  Rig.  394.  S.  C. 
There  muft  be  two  days  notice  of  continuance 

given,  Monday  for  Weinefday.    Price  v.  Bambridge. 

Barnes  797. 

I  hereby  continue  the  notice  of  trial  given  you 

in  this  caufc,  to  the  fitting  after  this  prefcnt  Hilary 

lerm.    Dated,  (^c. 
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Notice  of  trial 
csfiflot  be  con 
tioned  but 


Notice  eoanter* 

mandedaadcon* 
tinuedy  coiUra*  ^ 
didory. 


T«vo  days 
fiotice* 


Notice  of  con* 
tiasancc. 


Of 
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Of  i&utting  ofF  the  %mu 


IF  one  of  the  defendant's  wttnefles  be  out  of 
the  way,  and  cannot  be  fubpoena'd  to  come  to 
the  trial  of  the  caufe,  he  muft  apply  to  the  court 
to  put  fame  off,  upon  payment  of  coAs,  This 
motion  requires  mticey  and  (fffidavit  of  tht  fer^c§^ 
and  alfo  affidavit  of  the  abfence  of  the  witnela^ 
and  that  he  is  material^  where  he  is,  and  when  he 
is  to  come  to  town,  or  expeded  ;  and  the  motion 
muft  be  made  two  days  hifort  the  day  of  trials  or  the 
court  will  refufe  it.  Barms ^2.  Bourne  v.  Church. 
Sellon  V.  Chambtrlayne  444.  The  affidavit  formerly 
was  obliged  to  be  made  by  the  defendant  himfelf^ 
and  by  no  other  perfon,  Barnes  437.  PraQ.  Reg. 
405.  Carter  v.  Vppingion:  but  lately^  the  court  ob« 
fcrving  that  there  might  be  many  cafes  in  which  a 
third  perfon  could  fwear  another  to  be  a  material 
witneis,  and  defendant  himfeif  could  not^  thejr  al- 
lowed .\  third  perfon  to  make  it;  and  inftanced  a 
fadlor  felling  goods  for  his  principal^  and  employ- 
ing a  porter  to  deliver  them.  Barnes  448.  Day  v. 
Samfon. 

It  appearing,  the  witnefs  being  material  was  a 
matter  that  did  not  come  to  defendant's  knowledge 
time  enough  to  move  two  days^  betore  the  laft  day 
appointed  for  trial,  the  fame  was  put  off.  Barms 
452.  Hart  v.  IVhltlocke. 

If  a  trial  is  put  oiF,  the  praSice  is  only  to  put 
it  off  till  the  next  term,  and  not  for  a  longer  period. 
Barnes  440.  Stratford  w.MarJball.  Although  in  this 
cafe,  it  was  put  off  from  Eajler  to  Michaelmas^  be- 
caufe  fworn  that  the  witnefs  was  gone  to  fea,  and 
not  expedled  home  till  Augujl, 

The  court  fuffered  affidavits  to  be  read,  taken 
before  a  vice-conful  abroad,  to  put  off  a  trial. 
Ksrijb  v.  Kennedy.  Barnes  466. 

Take 


Take  notice^  that  this  honourable  court  will  ht  Notice  of  aw- 
OM^ved  on  Monday  next,  or  (o  foon  after  as  counfel  ^°"* 
can  be  beard,  that  the  trial  of  this  caufe  may  be 
put  o£F  until  next  Eofitr  term^  on  account  of  the 
abfeoce  of  a  material  witnefs  on  behalf  of  the  de- 
fendant. YourS)  ^c. 

In  the  Common  Pleas.  j/»  B.  againft  C.  D. 

C.  D,  of,  f^f«  the  defendant  in  this  caufe,  maketb  Affidavit  to  put 
oath  and  faith.  That  the  iffuc  was  joined  in  this  «»ff"i*l« 
caufe,  this  prefent  Hilary  term ;  and  that  notice  of 
trial  was  given  for  the  laft  fittings  within  the  faid 
term.   And  this  deponent  further  faith,  That  J.  B.  Bdievetthithe 
of,  tfr.  is  a  material  witnefs  for  him  this  deponent,  jjj*njjf^jjj 
in  the  faid  caufe,  as  he  is  advifed,  and  believes  to  Sarnes\^J 
be  true;  and  that  he  cannot  fafely  proceed  to  the 
trial  thereof,  without  the  teftimony  of  him  the  faid 
J*  B»      And   this  deponent   further  fajth,  That 
he  hath  endeavoured  to  find  the  faid  J,  B*  out ; 
and  that  he  hath  been  to  the  houfe  of  the  faid 

LB.  and  was  informed  that  he  was  gone  to 
(«r,  in  the  county  of  Devon\  and  that  he  this 
deponent  hath  fent  there,  for  the  purpofe  of  fub- 
poenaing  him  ;  but  that  the  faid  J,  B.  is  gone 
from  there,  as  this  deponent  hath  hedtd,  and  verily 
believes  to  be  true;  and  that  he  this  deponent  can- 
not  get  any  information  where  the  faid  J,  B,  is, 
but  is  informed  that  he  will  be  at  home  in  one 
month ;  and  that  he  this  deponent  hopes  and  ex* 
peSs  to  be  able  to  procure  the  prefcncc  of  the  faid 
y,B.  within  the  firfl  fittings  of  next  Eajier  term« 

If  it  appears  that  the  witnefs  went  out  of  town, 
or  abroad,  or  beyond  fea,  after  notice  given,  the 
court  will  not  put  ofFthe  trial  for  it,  as  the  defend* 
ant  might  have  fubpcena'd  hi(n  in  time.  Barnes 
442.  Bourne  v.  Church.  Affidavit  made  of  the 
abfence  of  a  material  witnefs  by  the  wife  of  the 
defendant,  held  infufficient.  Uid,  437.  Gray  v. 
Halton. 

The  rule  to  (hew  caufe  is  drawn  up  at  the  fe- 
condaries,  pay  ji.  ^  feive  copy  on  the  plaintiff's 

attorney. 


1 


33^  tCttol. 

attorntfy,  and Jhtw  ih0  original  i  then  make  affidavit 
of  the  fervice  of  the  rule»  **  and  ai  ibe/amt  time^  tbut 
youjhewed  tbt  original  rat/r  :'*  give  brief  to  a  ferjeanC 
to  make  the  rule  abfolute,  which  being  done,  draw 
up  rule  at  fecondaries,  pay  for  fame  6x.  6i. ;  get 
appointment  thereon  at  the  prothonotaries  lo  tax 
the  cods.  N,  B.  The  cofts  muft  be  paid  forthwith^ 
a'9  the  rule  is  conditional  on  the  part  of  the  defend* 
ant  to  perform. 


€qW 
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toisi  for  not  ptoteeHing  to 
%xiaU 

IN  caft  notice  of  trial  be  given,  and  ho  proceed-  Where  eofttcif 
ing,  the  defendant  lipon  motion,  16  havfc  his  •""^•a«» 
tofts  of  his  former  attendance  to  be  taxed  by  the 
^rothbnotary ;  unlefs  the  plaintiff  give  the  defend- 
ant warning  in  convenient  time,  that  he  would 
not  proceed,  or  (hew  caufe,  tb  be  allowed  by  the 
tourt  in  e^clife  of  fuch  cotls.     R.  M.  16^4..  Si£i. 

ai. 

Agreed  by  the  judges  in  the  Treafury^  that  the  ProthoooUry 
prothonotary  may  tax  cofts,  for  not  going  on  to  "'3^  ^**' 
trial  it  difcrfetion.     Ani^n,  PraSi.  Reg.  404. 

Cofts  are  to  be  paid,  notwithlianding  the  de-  Cofti  notwiih- 
fcndant  enters  a  ne  recipiatur,  becaufe  the  default  1^  f^J^^^J^*  " 
in  (ht  pltintiflF  in  hot  entering  his  caufe  in  due 
time.    DtttiL  qui  tarn  v.  Stow.    Cooie's  Rep,  66. 
Praa,  Rig.  466.    S.  C. 

It  appearing  that  the  caufe  was  entered  with  th^  No  cofta  if 
inarflial,  that  one  material  witncfs  was  ferved  with  fl^i"  u^noj^'^ii^ 
a  (ubpobna^  and  coUld  not  attend,  and  another  was  fui, 
diiablcd  by  a  fall  from  his  horfe;  the  rule  for  cofts 
for  not  prdceeding  to  trial  was  difcharged.  For  here 
the  platntifF  hath  madd  no  wilful  default,  if  he  had, 
though  he  was  executor,  he  muft  have  paid  theiil. 
OgUExtor.  V.  Meffat,  Barnes  t^^* 

Cofts  cannot  be  allowed  for  a  Witnefs,  who  kt  A  witnertoot 
out  before  the  countermand  of  notice  of  trial,  Hef-  «"«'**<'  «*ft»' 
Sir  V.  Had.  Barnes  307. 

The  prothonotaries  declared,  that  no  cofts  can  KocofitoDa 
be  allowed   for  a  rcmanet,  or  a  rcfcrrnce,  there '*J*"*J»®'* 
being  no  proceedings  thereon,  except  on  a  re-' 
fcrence  thtrre     be   an    agreement   that    the  cofts 
ibould  attend  the  event  of  it.     Brachtr  v.  Cotion* 
C$Qki$  Rep.  138. 

Z  Where 


refeieoce. 


23?  ^f<ri# 

Ttiei  not  Where  the  plaintifF  or  defendant  might  have 

prayed,  coAi.      prayed  a  talcs,  and  the  caufe  goes  off  on  that  ac- 
count, cofts'are  in  future  to  be  allowed.    Sparrow 
V.  burner.  2  f^i/.  366. 
If  application  for     It  has  been  determined,  and  is  now  thepradice 

Mve  foHSg.  ^^  ^'***  ^^"''^»  ^***^  '^  ^^  defendant  obtains  a  rule 

nuat.  for  cofts  for  not  going  to  trial,  he  (ball  not  have  a 

rule  for  judgment,  as  in  the  cafe^of  .a  nonfoiu 

Barms  316.  Ogk  v.  Mofit.     But  if  any  fubfequenc 

lache  is  made,  a  judgment^  as  in  the  cafe  of  a  non* 

fuit,  may  then  be  applied  for.     And  as  theCe  cofts 

are  always  allowed  in  the  latter  rule,  there  does  not 

feem  any  neceflity  ever  to  move  for  the  former  one^ 

but  in  cafe  it  (hould  be  thought  requifite,  the  fol- 

How  to  proceed*  lowing  18  the  mode  of  proceeding :  Go  to  JVefimnfm 

Ury  and  apply  to  the  fecoodaries,  who  will  move  lor 

a  treafury  rule,  or  give  a  brief  to  a  ferjeant  with 

,16  s.  bd.  to  move  for  fame,  which  is  granted  of 

courfe,  without  an  affidavit ;  draw  up  rule)  and 

ferve  copy  with  the  prothonotaries  appointment« 

rnent   on  plaintifTs  attorney;   pay  for  rule  61. 

When   you   attend  the  prothonotary  to  tax  the 

cofts,  you  muft  then  have  an  affidavit  of  the  fadf 

as  follows: 

Aftdavitto  jI,  B.  of  ^c.  the  defendant's  attorney  in  this 

for  n*otrSo  ^^"^*^»  roakcthoath  and  faith.  That  iffuc  was  joined 

iri«l  purfuanc  to  in  the  fald  caufe  in  Hilary  term  laft  paft,  and 

the  rule  of  M.    noticc  of  trial  was  given  thereon  for  the  fitting  after 

'  ^^*  the  faid  term;  and  that  the  plaintiff  did  not  pro* 

ceed  to  the  trial  thereof,  nor  did  he  countermand 

the  fame  in  due  time,  according  to  the  rules  of  this 

honourable  court. 

General  nih  re-     The  general  rule  refpeding  tbefe  cofts,  is»  that 

fp^ingiheic     ^jjcre  there  has  been  a  ngular  countirmand^  or  a 

^  '*  reafmabU  txoife^  why  plaintiff  did  not  proceed  to 

the  trial,  no  cofts  will  be  allowed. 

If  there  are  witneflcs  extra^  or  fubpmna^  you  may 

50  on  and  (hew  this  in  the  affidavit,  as  to  an  affi* 
avit  of  extra  cofts. 
Where  both  in-       Both  plaintiff  and  defendant  gave  notice  of  trialf 
^Mtocoas.     neijhgr  went  to  trial;  held  both  intitled  to  coftj. 
Riading  y*  Gra/ton.  Pra3.  Reg.  405. 

The 


'The  (kmand  of  cofts  to  be  paid^  muft  be  at  the  Demana. 
fimie  time  the  ruk  is  ferved.     Britton  v.  Dtcki^fm^ 
Bmnus  ilo« 

The  lulc  may  be  drawn  up  payable  io  the  de-  The  nik. 
ftodant  or  his  attorney ;  but  if  payafade  to  both, 
aod  the  auxiey  on  demand  is  refuted,  the  de^end^tnC 
and  his  attorney  rouA  join  in  the  affidavit  for  an 
attacfao^cnL    ^ 

When  the  cofts  are  taxed,  a  demand  muft  be  When  coftt  art 
made  by  ibe  defendant,  if  the  rule  is  made  payable  <^^<** 
to  him ;  if  to  iithir  him  or  bis  attormy^  either  may 
make  the  demand;  if  to  both,  then  on  fefufaf, 
make  the  fbilo wing  affidavit  to  move  for  an  attach- 
ment: 

J.iy,  €^  Vc  attorney  for  the  defisndant  in  this  Affidavit  of  at* 
attfe,  aod  Richard  Ftnur  of,  t^c.  the  above-named  ""**  J^ I**- 
defendant,  fevcraUv  make  oath  and  (ay.  And  firft  „ jjg^l^^^^^^^^ 
this  deponent  J.  Ir.  for  bimfelf  faith.  That  he  did  trial  purfuant  to 
yefterday  perfonally  ferv^  the  above  named  plaintiff  *  ^^^ 
wich  a  true  copy  of  the  rule,  and  the  protbonotaries 
aUu^itr  thereon  hereto  annexed,  and  at  th^  fame 
tiac  Slewed  him  the  faid  original  rule  and  alUcaiuri 
and  that  he  this  depooenc  did,  at  the  fame  time, 
demand  of  him  the  cofts  allowed  by  the  faid  pre* 
thoooc^ry  on  the  faid  rule,  but  that  the  faid  plain- 
tiff did  not  then,  or  at  any  time  fince,  pay  the 
iaise  to  this  deponent,  and  the  fame  now  remains 
unpaid    to   this    deponent:    And    this   deponent 
Ricbard  fentiy  for  bimfelf  faith.  That  he  hath  not 
received  the  faid  cofts  allowed  by  the  (aid  pro- 
thonocary  on  the  faid   rule  hereto  annexed,  but 
that  the  fame  now  remains  due  and  unpaid  to  this 
lleponent. 

M  B,  In  all  cafes  where  you  move  for  non- 
payment of  money,  when  the  rule  is  made  payable 
to  the  plaintiff  or  his  attorney,  both  muft  join,  and 
fwrar  negatively  to  the  receipt  at  the  time  of  the 
affidavit  being  made. 

Motion  for  an  attachment  for  the  non-payment  Affida/xt  offv 
of  8/.  8x.  cofts  allowed;  the  affidavit  ftatcd,  that  llj^^.^Jj"^^;;^^ 
#«  tr  abiut  the  ^th  of  February  laft^  he  fcrved  the  demand.^o  or 

Z   Z  rule  A^out  fach  a  Cwf 

JnXufficieau 


34^  CtidK 

rule  With  the  allocatur,  and  demanded  the  cofts  of 
plaihtiflF,  who  refured  to  pay.  Per  curiam.  The 
affidavit  is  infufficient,  for  the  words  m  9r  ahout^ 
leave  the  day  of  the  fervice  and  demand  uncertain  ; 
and  it  might  be  on  a  Sunday^  which  is  £es  mnjuridm 
So  yon  muft  amend  the  affidavit,  for  there  is  no 
rule  to  ihew  caufe,  but  an  attachtnenf  goes  at  once 
if  affidavit  be  Sufficient.  Bnttats.  ff^dbam.  2  97^ 
227. 

Ser}eant*s  fee  is  halfaguinta ;  draw  up  the  rule« 
and  then  make  out  an  attachment  againft  the 
plaintiff  as  follo\lirs  (pay  rule  6 1.  6d.) : 
Attacbveiit,  Giorge^  i^c.  To  the  (herifFof  ACddUfex  grttt^ 
ing :  Attach  J.  C,  (o  that  you  may  have  his  body 
b^ore  our  jufHccs  at  Wifitfdnfltr^  on  Friday  next 
after  the  bdave  of  the  purification,  to  anfwer  us,  of 
and  concerning  fuch  things  as  on  our  behalf  (hall 
be  then  and  there  objefied  againft  him ;  and  have 
then  there  this  writ.  Witnefs,  AUxmimr  Lord 
Lougbiffritigbf  at  fytftminftir^  the  23d  day  of 
January^  in  the  30th  year  of  our  reign.  D9i  v.  Rte. 
For  non-payment  of  8/.  4r.  cofts,  taxed  by  Mr. 
Prothonotary  DicHnsj  purfuant  to  a  rule  of  court* 
Dated  day  of  1790^ 

The  attachment  is  figned  by  the  prothonotaries, 
pay  IX.  4 i/.  feal  jd»  warrantthereon2  x.  ^d,  and 
n  to  be  returnable  on  a  day  certain,  though  the 
proceedings  are  by  original. 


tCrfal 
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%tial  hy  0ro\)<(d^ 


TRIAL  by  provtfo  is  fallen  into  difufe,  fince 
theftatiite  146^^.2.  c,  17.  where  the  de- 
fendant may  proceed  to  have  judgment,  as  in  the 
cafe  of  a  nonfuit  ^unTeis  in  feme  cafes). 

By  Jiat.  J  V  6.  fF.  3.  c.  32.  If  any  defendant  when  trial  hy 
be  minded  to  bring  the  iffue  to  trial  by  provifo,  P»^»fi»  «»y  *>• 
(when  by  courfe  he  may)  he  may  of  the  ifliiable    ^ 
term  Aext  preceding  fuch  intended  trial,  to  be  had 
at  the  next  affixes,  fue  a  new  vtnirt  facias^  to  the 
IheriflF  by  prmifoy  and  profecute  the  fame  by  writ 
of  luAias  larfifa^  l^c.  with  a  nifi  prius,  as  though 
there  bad  not  been  any  vin./ac.  fued  out  or  return- 
ed Id  that  caufe,  and  fo  as  often  as  the  matter  (hall 
require* 

A  trial  by  provifo  was  ordained  by  the  ftatute.  For  what  por* 
to  the  end  that  the  defendant  might  free  himfelf  of  poie  ordained. 
fuits  brought  againft  him,   by    trying    the   iiTue 
depending   between  them,    in    cafe  the  plaintiff 
negleAa  to  try  as  he  ought>  by  the  rules  of  the 
court. 

fiy  rule  MicL  1654.  Si^.  21.  It  the  plaintiiF  Notice, 


I  gif  e  notice  for  a  trial,  and  proceed  not,  the  defend- 


ant may  take  it  by  provifo  according  to  law,  giving 

notice  eisht  or  fourteen  days,  as  the  cafe  requireth. 

That  in  Linden  or  Middhfex^  if  no  warning  for  In  London  and 

a  trial,  then  the  defendant  not  to  take  it  by  pro-  Middkfex,  dt- 

.-*  •«/         .  L.r  jl  fendant  not  to 

vifo,  to  tfy  It  the  fame  ttrm\  but  afterwards  he  may  fry  by  piovUb, 

take  it  by  provifo  according  to  law,  giving  eight  or  famaicfm. 

fourteen  days  notice  of  trial,  as  the  cafe  requires. 

Ibid.  SaU.  652. 

The  defendant  (hall  not  try  by  provifo,  till  there  Kot  to  try  till 

be  a  laches  in  the  plaintiff,  except  in  cafes  where  ibeic  be  iachei, 

the  defendant  is  as  a  plainiiflF,  as  in  Replevinj  Probi* 

UttAH^  ^are  impedit^  which  are  to  have  return, 

confialtation,  andfuit  to  the  bi(hop.  N.  en  tbi  ruU. 

Z  3  Th^ 


34S  '  %V^^  ^  lirofiirQ. 

Record  to  be  Thff  (landing  pradice  is,  to  make  up  the  record 

made  upon  one  ^y  pyovifo,  uDon  onc  default  being  made,  the  next 

default  the  next  ^ -^  ^      c.       -tr        •   •     j        rr^-jr  <y  j 

terio.  term  after  mue  joined,     ffitlhfims  y^joms  a94 

anotbtr.  Qoihis  R$p.  lOl.  ,        ... 
If  puce  record  ii     If  the  plaintiff  ha$  once  carried  the  record  down 
carried  down,     to  trial,  and  a  new  trial  be  granted,  the  defendaot 
J^ftTby'pr'o-  cannot  move  £pr  judgincnt,  as  in  the  cifeof  a  ntn^ 
vifo.  fuir,  but  be  muft  make  up  the  record  by  prov¥o. 

Porz^ius  w.  Maddocks.  H.  Blaikf,  Rip.  loi. 
Notice  of  triii.       The  defendant  muft  give  the  Came  notice  o(  trvd 
\xy  provifp*  as  the  plaintiff  is  bound  to^ve  bifl[i« 
SwaJ^y.  Xiaver.  PraS.  R$g.  38^  tw|;.*5ighi  01 
fourteen  days.     Uarms  2999  |S.  C 
Where  both  ^ve    Where  both  give  notice  of  trial  aod  do  not  go  ta 
notice,  both  to   jj-jai^  \^i^  ^^^  intitlcd  to  cofts  for  ^t  procefdinfli 
hivecofts.         fading  v,  GrafUn.  Praa.  Rig.  405. 
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•nORMERLY  if  the  plaintiff  did  not  proceed 

t;    to  trial  after  iflue  joined,  the  defendant  was 

(after  a  rule  given  to  the  plaintiff  to  enter  his  iffue, 

and  he  bad  done  it  in  purfuance  thereof)   obliged 

to  have  a  further  rule  for  a  record  to  be  made  by 

piofifo^  if  the  plaintiff  had  made  default;  but  to 

prevent  that  expcnce,  the  Stat.  i^Gec.  2.  c.  ij. 

eoadsy  ^  That  where  any  ifliie  is  or  fliall  be  joined  Ootht  plaia* 

in  any  aftion  or  fuit  at  law,  io-aoy  of  his  Mdjefty's  *  ?'•  at^^^t^ 

'      -       ^  ,  •.,  j%     '    ^       *  r  n*  -  bring  on  »n  lUttf 

courts  of  record   at  fViflmtnJtir^  great  feflion   of  to  trial,  the 
*'«fcr,  ChefiiTf  Lancaftif^  or  Durham  \    and  the  wort  may  gltc 
plaintiffs  in  any  fuch  aaion  or  fuit  have  neglcacd^*'^*"!";  "!" 
to  bring  fuch  luueon  to  be  tried  according  to  the  fait} 
courfe  and  pradice  of  the  faid  courts  refpeaively,  it 
Iball  and  may  be  lawful  for  the  judge  or  judges,  at 
any  time  after  fuch  aegleA,  upon  motion  made  in 
open  court  (due  notice  having  been  given  thereof ), 
to  give  the  like  judgment  for  the  defendant  or  de- 
fendants in  every  fuch  adion  or/uit,  as  in  cafes  of 
oonfuit,  anlefs  the  faid  judge  or  judges  (hall,  upon 
juft  caufe  and  reafonable  terms,  allow  any  further 
time  for  the  trial  of  fuch  iffue ;  and  if  the  plaintiff 
orpiaintifislball  negleft  to  try  fuch  iflue.  within 
the  time  or  times  fo  allowed,  then  and  in  every 
ioch  cafe,  the  faid  judge,  &tf.  (bail  proceed  to  give 
^h  judgment  as  aforefaid;    and   all  judgments  •■^  <ol»««c  die 
twen  herein  (ball  be  of  the  like  effvd  MJ^wJa^cote  jiSjSSita 
upon  nonAiit,  and  no  other."    Se£l.  2.  noofuit. 

^*  Provided  that  the  defendants  (ball,  upon  fuch  Dcfcnaantto 
Jtidgnicnt,  be  awarded  his,  her,  or  their  cofts,  in  k^^^*** 
any  adioo  or  (iiit  where  he,  (be,  or  they  would,* 
open  nonfuit,  be  entitled  to  the  f^me,  and  in  no 
ether  adion  or  fuits  whatfoever.     This  (latute  does  The  flatntt  aoci 
wt  extend  to  a  writ  of  right,  foasto  give  cofts  to  the  JJJIt^/^V** 
Z  4  tenant."  '  *^ ' 
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tenant."     2  BlacL  Rep.  1093.  Niwman  v.  G^aJL 

How  to  proceed       In  order  to  proceed  to  obtal;i  this  iudgin(!nt  i^Or 
KS^t  #'  dilivirid,  and  the  plaintiff  has  not  tried   hii 

caufe  within  that  term  {the  fame  not  being  befwt  /«- 
tir$d  on  record)^  get  a  Jide  bar  rule  from  the  fecon- 
daries  office,  for  the  plaintiff  to  enter  his  iffue  on 
record,  which  expires  in  four  days  afc^r  ferviccsi 
paf  S^v  fcrye  copy  on  the  plaintiff's  attornef. 
vfr'hcn  the  four  days  are  expired,  go  to  the  pro- 
thonotaries,  fearch  with  them  of  the  term  m 
which  iffue  is  joined,  if  the  iffue  roll  is  carried 
in,  then  proceed  as  follows,  if  not,  fign  judg* 
inent  of  non  pros*  Which  fee  under  title  Non 
Pros. 

the^ifl^V*"^*'  for  the  plaintiff  to  enter  the  iffue  upon  record, 

which  if  ,he  fails  to  do,  defendant  may  have  2Lnpn 

prcs  for  want  thereof.     If  plaiptiff  enters  the  iffue, 

the  roil  muft  be  produced  in  court,  and  thereupon 

defendant  may  move  for.  a  nonfuit  upon  the  zGt  of 

If  theeiufe        parliament.     Whenever  the  court  admits  the  cauff 

&cou/;„.  ^^y^^  ^y  P'^^^V^'f'  fi^Sicitnt  to  difchargc  the  rule, 

points  future      ^be  court  appoint  a  future  day  for  the  trial,    in 

daj  for  trial.      country  caufcs  at  the  next  affizes,  in  LcncUn  or 

Mtdilefex^  at  a  fitting  at  a  convenient  diftance. 

Diggs  V.  Price.  Barnes  313.      . 

}n  the  Coqitpon  Pleas.  Denn  v.  Fenn. 

Take  notice  that  this  honourable  court  will  be 

moved  to-morrow,  or  fo  foon  after  as  counfel  can  be 

heard,  that  the  like  judgment  ma^f'  be  given  for  the 

^  *-*^?^^«"  defendant,  as  in  the  cafe  of  a  nonfuit,  purfuant  to 

coulle;  the  ftatutc  in  fuch  cafe  made  and  provided.    Dated 

this  day  of  »790* 

Yours,  l^e. 
To  Mr.  C.  D.  Attorney  J.  B.  Attorney  for 

•  .for  the  Plaintiff.  the  Defendant. " 
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|a  tbc  Common  Pleas, 

John  DiWfy  TlzintiWf 

and 
Richard  Fenn^  Defendant, 

AUxandir  Brown^  of  (ff^.  Gentlennan,  attori)ey  Affiilantf 
for  the  above  named  defendant,  maketh  oath  and 
faith,  that  iiiue  was  jott)ed  in  this  caufe  in  Mi^haeU 
mas  term  laft  paft^  and  notice  of  trial  was  given  for 
the  fitting  after  the  faid  term,  and  that  the  faid 
plaintiff  did  not  proceed  to  the  trial  thereof  pur- 
fuant  to  his  faid  notice :  A^d  this  deponent  further 
faith.    That   he  did)   on   the  day  of 

perfonally  ferve  Mr.  Charks  Doddy  attorney  for 
the  plaintiff  in  this  caufe,  with  a  true  copy  of 
the  notice  hereto  annexed. 

That  idiie  was  joiped  in  this  caufe  in  Michaef^  Ordhut,if  m 
mas  term  laff  paft,  and  delivered  to  this  deponent  n«>««««  «^<n*l 
the  day  of  laft  paft  ;/""**''*• 

that  no  notice  of  trial  was  given,  npr  did  the  plain- 
tiff proceed  to  the  trial  thereof  t^e  fittings  after  th« 
faid  term,  although  there  was  time  fufficient  to  pro* 
ceed  to  the  trial  thereof,  fince  the  delivery  of  the 
laid  iffue.  Vide  the  cafe  of  Woulff  v.  Sboilhy  further 

If  the  motion  is  made  in  the  third  term  after  iffue       • 
joined,  a  general  affiiJavit,  ^^z/Zn^,  that  iffue  wqs 
joinid  in  the  fotmer  term  is  fufficient.     H.  filack. 
Kep.  282. 

Ingrofs  affidavit  on  a  u.  6d*  flampt  paper,  fvear  N.  B.  If  tall  ia 
it  before  a  judge,  and  then  fpeak  to  Mr.  Sherwood  ^JT  ''**r?>;y. 
tp  have  the  roll  in  court  \  pay  him  3  j.  4^. }  give  cri«rtobrijigii 
affidavit  to  aferjeant,  with  a  fee  of  10  x.  bd^  and  he  into  tourt. 
will  move  for  judgment  as  in  thecafeof  anonfuit;  in 
^tbe  evening  draw  i|p  rule  at  the  fecondaries,  pay  5;. 
6d»\  ferve  copy  thereof  on  plaintiff^s  attorney  or 
clerk,  fhew  the  original,  and  on  the  day  for  (hew* 
ing  cauTe,  have  the  affidavit  of  the  fervice  ready^ 
and  add  thefe  words,  **  an4  ct  the  fame  time /hewed 
M  bim  tbi  faid  original  rule  J'*    Give  affidavit  to  a 

ferjcant 
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ferjeant  with  a  guinea,  to  move  to  make  the  mte 
abfolute ;  whicby  if  no  caufe  (hewn,  is  of  courre } 
then  draw  op  rule  at  fecondaries,  pay  6  /•  if  of 
common  length ;  take  fame  with  a  double  half- 
crown  ftampt  paper^  make  an  incipUur  of  the  de« 
ctaracion  thereon  to  the  protlionotary's  clerk,  an4 
he  will  fign  judgment ;  pay  7  ;•  4  ^. ;  then  tax  the 
.     cofts,  and  take  out  execution. 
Wbatitnettflary     On  the  part  of  the  plaintifF^  it  is  necefiary  for 
forpWotiffto    )|*,uj  iQ fljc^  fQQ,e  reafonable  caufe  why  he  did  not 
^^^  "*'  ^    proceed  to  trial  by  affidavit,  fuch  as  the  abfence  of 
a  material  witnefs ;  the  plaintiff's  own  itlnefs,  that 
the  defendant,  by  fome  zQ.  of  his,  hindered  him 
from  going  to  trial,  or  that  the  witneies  were  ill, 
or  abfent,  &^  not  to  be  met  with,  or  fame  other 
reafonable  or  unavoidable  excufe.     And  note,  a 
peremptory  undertaking  to  try  the  next  fittings  01 
affixes,  will  not  do  in  this  court. 

Where  a  countermand  is  in  due  time^  court  dire^ 
cofts  of  the  application  for  judgment  on  the  rule 
ififcharged,  to  abide  the  event  of  the  triaU     But 
ff  no  countermand,  then  cofts  to  be  paid  of  the  ap- 
plication. 
Thentmcof         If  you  £hew  the  abfence  of  a  material  witnefs, 
tbeabftnc  wiu   you  thuft  name  him,  and  that  all  endeavours  were 
Adtmna be      yc^j  j^j  g^ji  ijJjjj  ^^m^  ^jjj  fl^^  ^Yitti  he  is  to  rc- 

^"*^  turn. 

Plaintiff's  own  illnefs  was  held  fufficient  to  pre- 
vent judgment.     Clarki  v.  Gorrill,  Barnes  313. 

An  aaion  qui  tarn  is  within  the   zA^    Barms 
315.  Sugar  qui  tarn  ▼.  Wibfter. 
OUbemiaQtacea      Leave  to  aifcontinue  pending  this  rule  to  {hew 
caufe  is  wrong,  and  rule  for  judgment  abfolute. 
L^wi  V.  Peacock,  Barnes  316. 
Coftioftppll.         Where  the  excufe  is  fufficient,  as  two  witniffii 
cauom  ht\t\g  difabled  by  the  gouty  the  court  do  not  giv^ 

cods  of  the  application,  aliter^  where  it  is  infuf- 
ficient.     Jones  v.  Stephenfon.  Barnes  ^16. 
ThepUintlff         Motion  for  judgment,  as  in  the  cafe  of  a  non^ 
^.••'Vm  ^'i^^^fuit,  the  loih  of  February  1789.    Iffue  joined  in 
^  9  Mtcb^ 
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JMicj^.  tvw^  29  &f.  3.  Caufe  fiiewn  was,  thai  tbat  m  wbkh 
iffuc  was  in  faft  joined  on  the  7th  of  i^«JwA^^|J'^|;j;;;J;*^*• 
io  AL  Vac%  «nd  ftktt  a.  nolo  hmi  been  feat  to  the 
defendaoc's  attorney,  purporting  that  the.  plaintiff 
couid  not  proceed  to.  trial,  on  account  of  the 
pbAoace  of  fo«ic  of  hit  witiiefics.  Comrt  faid^ 
the  application  was  premature,  at  the  plaintiff 
had  tb€  whdi  of  the  Urm  mttt  afier  that  in  whieb 
iffue  was  joined^  to  proceed  to  trial  in.  It.  6\S* 
charged  with  cofls,  //•  BidcL  R§p.  123.  Baktr 
V.  JNewman. 

Motion  for  judgneat  aa  in  cafe  of  a  nonfuU,  wherciiTutk 
ifliie  having  been  joined  within  the  fix  firft  days  ^^f^^^^ 
bft  term,  E.  1 788,  and  no  notice  of  trial  given.,   it  1h  *  o^ft  b* 
waa  contended  that  the  plaintiff  conM  not  take  two  given  in  ch€ 
fteps  in  the  fame  tern  $  that  notice  of  trial  is  not  ^^  **'^ 
neccffiiry  to  be  given  in  the  fame  term,  in  whkh  »  - 

Ufiie  is  joined.  C^urt  wefc  of  opinion  againft  tbt 
plaintiff,  as  there  was  time  enough  in  the  term  to 
have  given  notice,  and  there/ore  made  the  rnk 
ablblttce.  Franftm  v*  Pajm.  Triuk  T.  1788*  ih 
Black.  Rep.  65. 

A  rule  was  obtained  for  jadgment,  aa  is  the  cafe  y^^n  Hfttwn 
of  a  nonfoit  on  affidavit,  "  that  ii&ie  was  joined  |^^^^'^ 
in  laft  term,  vfz.  £•  iji<i'*    The  caufe  (hewn  in  of  the  m%t,  tb« 
9r»f.  Urm  was,  that  according  to  the  praftice  of  *ffi^»^«f  fl>o»w 
thia  conrt,  defendant  was  not  intitled  to  the  judg-  ^^^^,j^Z 
ment^   without  ihewine,    that    iffue  had    been  notice  of  uul 
jfMncd  early  enough  in  the  loft  termyfor  tht  plainiiffv"^'^ 
p  bami  tried  bis  caufi  imihat  ttrm.    For  any  thing 
appearing  in  the  s^avit^  ifiue  might  have  been 
joined  laa  late  for  that  purpofe,  the  dcBndaQt  there- 
f6t€  bad  not  flated  precifely  what  waa  neceffary  to 
fopport  the  rule.     Court  (aid.  In  the  next  term 
fucfa    a   general  affidavit  would  have  been  fu(w 
ficient.   RMUdsfck  tV9uJfe  v.  Sbolls.  H.  Black.  Rip. 

Though  6irther  time  for  going  to  trial  bad)  been  'P^^  fvtthn 
fti^enf  y^t  ufw  reafonabif  caufe  it  may  ftill  be  en**  ^jio/clok 
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krged,  notwithftandir^  the  rule  be  pcremptorf, 
Barnes  315.  Milton  v.  TerrtU* 

If  cofts  are  given,  plaintiff  muft  profecute  Ae 

rule,  and  pay  cofts^  or  judgment  may  be  iigned  by 

leave  of  the  court,  as  the  rule  is  conditional. 

This  jQ^cmeot       Judgment  may  be  had  in  cafe  of  a  nonfuit  in 

may  be  had  is    replevin  in  this  court  (Barms  317.  though  the 

tip  €?»•  jjr^  g^   1^^^^  determined  the  contrary.    Bnulj^  v. 

Scott.) 
After  a  year*!        In  Trinity  term,    16  Geo*  3.  iffue  was  joined; 
t!2-I!!!rr"^«  J*  Defendant  moved  for  judgmenc  as  in  cafe  of  a  non* 
cailTof a  nonfott,  fuit  $  on  Ibewing  caufe.  It  was  contended,  that  as 
maybe  moved    qq  proceedings  bad  been  for  twtlve  months^  neither 
toja'i  jDcSec.    P*^^?  could  now  proceed  without  a  term's  notice 
%o  the  other,  which  had  not  been  given  previous  xo 
this  motion.  But  the  court  held,  that  the  rule  of  the 
13  Geo*  2.  does  not  extend  to  motions  oS  this  fort 
being  made  previous  to  the  fiatute,  fo  determined 
formerly  in  Roe  v.  Dunning,  Barnes  308. ;  but  oQ 
hearing  the  merits,  the  court  difcharged  the  rule 
on  the  ufual  terms.   2  Black.  Rep.  1223.  Maniy 
V.  fVortly. 
How  f»  proceed       If  the  court  let  the  plaintiff  off  upon  a  pe- 
^J"Jj;;^"p^^^Jremptory  undertaking,  and  he' does  not  bring  on 
fttleobuined.     the  iffue  to  be  tried  in  purfuance  thereof,  the  de- 
fendant's attorney  may  apply  for  an  office  copy  of 
that  rule,  and  move  the  court  for  the  like  judg- 
ment as  in  the  cafe  of  a  nonfuit,  for  not  having 
brought  on  the  trial  purfuant  to  that  rule,  which 
will  be  granted  to  (bew  caufe ;  and  N.  B.  Notice 
ihould  be  given  of  this  motion  a -new; 
AlSdatit.  J^  B*  of  ^c.  attorney  for  the  above  named  de- 

fendant, maketh  oath  and  faith.  That  this  honour^ 
able  court  was  moved  latt  Trinity  term  for  the  like 
judgment  as  in  the  cafe  of  a  nonfuit;  and  upon  | 
(hewing  c^ufe,  the  plaintiff  peremptorily  undertook 
to  bring  on  the  iffue  to  be  tried  at  the  fittings  after 
the  faid  term,  whereupon  the  annexed  rule  was 
N.  B.  Let  thii  roade:  And  this  deponent  further  faith.  That  the  | 

he.  a.  ihc  cafe  u.  pj^innff  fet  down  his  caufe  for  trial  at  the  faid  fit-         | 

tings. 
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ting9»  but  withdrew  his  record,  and  did  not  pro« 
ceed  to  the  trial  thereof  purfuant  to  the  faid  an- 
nexed rule. 

Give  this  affidavit  to  a  ferjeant,  with  lOr.  6d.  Affidavit  of  ftr* 
to  move;   in  the  evening  draw  up  the  rule  at  T*^*°^ ***•"»• 
Ae  fecotidarieS)  pay   6/.  j   ferve  copy  on  plain-  ^****"*"* 
tiff's  attorney,  make  affidavit  of  the  fervite  there* 
of;  give  it  to  a  ferjeant,   fee  t  /.   is.   to  make 
it  abfolute ;  and  then  ;n  the  evening  draw  up  the 
rule  at  fecondaries)  pay  6i.  and  fign  the  judgment 
tt  before. 


I 
I 
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Xxial  at  Bar. 

TRIALS  at  bar  very  feldom  hafipeft,  and 
unlefs  it  appears  to  the  courts  that  a  quefiion 
of  law  of  feme  nicety  will  artfe,  and  thai  this  will 
be  fo  complicated  with  a  matter  of  fad,  that  the 
whole  mauer  mufl  be  deterniined  by  the  jury,  under 
the  dirediiion  of  the  cburt,  it  will  not  be  graoted. 
Thefe  trials  are  appointed  by  the  /fah  of  IViftm,  2. 
where  the  caufe  requires  magnam  examinationem.  It 
has  been  granted  in  this  court  in  an  adion  for  mm, 
con.  upon  an  aflidavit  of  defendant,  that  he  had  up* 
wards  of  twenty  witnefles  to  be  examined,  plaintiflF 
having  liberty  to  examine  a  witnefs  before  a  judge, 
and  defendant  waiving  his  privilege .  of  parlia* 
ment»  Barms  438.  Lord Hilfborough  v.  Jeffer^iu 
They  are  to  be  tried  by  a  fpecial  jury. 
Afpecial  jury  m  An  adion  of  Covenant  upon  a  charter  party  was 
^""**I*f  *j/f *  tried  at  the  bar  by  a  fpecial  jury  of  the  citizens  of 
harioMtddicez.  £^^^^^^  ^|,q  all  confentcd  to  be  fwom,  and  waived 

any  privilege  as  citizrcns  of  London^  in  not  being 

obliged  to  go  out  of  the  city  to  ferve  on  juries. 

Lockytr  v.  Eaft  India  Company,     2  ^f^Uf.  1 36. 

Grants  in  Motion  in  ejeAment  for  a  trial  at  bar  was  made 

^^ut^t^""^  before  appearance,  and  granted  for  the  next  term, 

being  Eafttr  arm.     If  plaintiff's  nootion  had  not 

been  received  before  appearance,    no  trial  at  bar 

could  be  appointed  till  next  Hilary  term*     Roev* 

^Doi,     Barnes  455. 

Cport  not  boona      CuT.   We  are  not  according  to  the  courfe  of 

by  ihe  viitte  of  the  court  bound  down  by  the  value  of  the  premifes 

the  premifet,      j^  queftion,  which  is  fworn  to  be  loa/.  per  atin. 

As  to  RnSt  examination  it  is  neceflary  in  all  cafes, 

and  is. nothing  with  rcfpedt  to  a  trial  at  bar.  When 

a  long  caufe  is  to  be  tried,  the  judge  will  take,  a 

day  extraordinary  at  the  afiizes,     fro^  v.  IVadcock* 

Barnes  447. 

Motion 
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Motion  oiade  id  M.  Term  1788*  for  a  trial  at  Motion  in  iif.r. 
bar  iQ  the  next  term,  which  was  refufed,  that  term  Hir/Telm^'^"** 
being  ao  ifluabie  tcrai.     Corp.  of  Unddn  v.  Corp.    ^  *   ^"^ 
pf  Lpm.    H.  Blackf.  Rep.  111. 

After  ifliie  joined  (except  in  ejeflment}  you  may  CionotmwretiU 
iiKWe  to  have  a  trial  at  bar  {but  this  cannot  be  had  *ft«  »fl"«i<»i«^ 
in  Isnden^  the  citizens  not  being  to  be  brought  out 
of  theicitjf)  Y  nor  are  they  allowed  in  ifluable  terms, 
x»or  the  fame  term  the  motion  is  made.  Cooke's  Rep. 
66. 

In  e)c£iment,  the  affidavit  flioutd  date.  That  What  tffiiavtt  . 
the  cftatc  for  which  the  fame  is  brought  is  of  the  e>a4I«^***** 
yalueof  per  emmmn    that  there  are  many  ^ 

witncfle^  to  be  produced  on  each  fide,  feveral  of 
whom  refidc  in  remote  parts  in  B.  and  //^*  and 
odiers  in  L.  and  At. ;  and  that  deponent  is  ad* 
vifcdy  and  believes,  that  the  leflbrs  of  the  plaintiff's 
title  will  lA  a  great  meafure  depend  on  the  dedudHon 
of  a  long  and  intricate  courfe  of  fucceffions  and 
defoeots,  and  the  eSeds  and  operation  of  feveral 
deeds  and  family  fettlements,^  and  that  a  variety  of 
pcNnts  of  law  and  other  qiKftioos  will  arife  at  the 
crixl ;  and  deponent  conceives,  and  is  advifed,  it 
will  be  necelTary  chat  the  caufe  fliould  be  tried  at 
the  bar  of  this  honourable  court  by  a  fpecial  jury 
of  the  county  of  S,  where  the  eftates  in  qucftion  lie, 
if  the  court  Aall  fo  think  fit,  and  not  before  any 
ooe  judge  of  affize. 

Upon  the  above  affidavit  being  made,  give  it  to  a  How  to  obum 
ferjeant,  and  he  will  move  for  a  riile  toihew  caufe,  ^^ 
draw  up  rule  with  the  fecondary,  pay  him  5/.  bd. 
Sav€  copy,  and  (hew  the  origioah    On  the  day  of 
ftewing  caufe,  make  a  brief  of  affidavit,  give  fame.  There  nvft  be 
aod  the  affidavit  of  the  fervice  of  the  rule,   with  3  tppo>o<'"«o» 
0»iitiinoa  to  move,  to  make  it  abfolute;  which,  iffJ^^^^^L^ 
done,   draw  up  the  rule,    pay  according  to  the 
length,  becaafe  in  this  rule  is  contained  a  rule  for 
•  ijpecial  jury ;  make  two  copies  thereof,  ferve  one 
OR  the  under- iberiff^  and  the  other  on  the  attorney 
of  the.  other  fide,  with  the  prothonotarief  appoint-     - 

ment 


35^  ^^fti  ^t  yBat^ 

ihefnt  tfierccjfn;  attend  on  the  pro'thonotary,  anJ  Kc 
Ivil)  name  48  jurors,  pay  him  a/.  2X.  flier  iff  a/.  2i.  ; 
pay  clerk  to  the  prothonotaries  y.  for  copy  (each 
fide).  When  this  is  done,  Knd  you  are  ready  ttf 
(Irike  the  twenty-four,  get  a  frefli  appoihtment  on 
the  rule  for  that  purpofd?  from  the  prothoootary  ; 
ferve  copy  of  rule  and  appointofent  6n  the  oppofitd 
attorney;  attend  prothonotary,  and  be  ^ilt  ftrike 
out  at  your  requeft  twelve  on  each  fide.  MB.The 
plaintiff's  attorney  begins  firft  tofirike:  this  being 
done,  a  fpecial  bab.  iorp,  juraiorum  is  made  out  as 
hereafter. 
Thougb  trial  it  JVIthough  the  trial  is  appointed  by  the  court,- 
tppointed,  yet  y^j  ||j^  plaintiff  is  at  liberty  to  couhtermand  the 
f^uAtermaDd.  notice  Of  trial,  and  the  fame  cannot  be  agaia 
brought  to  trial,  unlefs  fome  day  be  appointed  by 
the 'court. 

Whereas  rules  for  trials  at  the  bar  of  this  court, 

are  ufually  granted  one  or  itiore  terms  before  fuch 

trials  are  appointed  to  be  heard  %  and  that  the  writs 

of  habeas  corpora  for  fummoning  the  juries  for  fuch 

trials  are  made  out  upon  veniris  returnable  in  the 

preceding  term ;    fo  that  the  attornies  for  plaintiffit^ 

in  fuch  trials  have  always  opportunities  of  giving 

timely  notice  to  thh  court  of  the  certain  days  wheii 

fuch  trials  are  to  come  on.     And  forafmuch  as 

their  neglediing  to  give  fuch  notice,  is  fouAd  to  ht 

to  the  prejudice  of  other  fuitors  in  this  court.  Now 

for  the  preventing  of  any   prejudice  or  incon* 

venience  that  may  happen  from  fuch  negligence^ 

Attorney  Ibr  the  It  if  ordered.    That  the  attorney  for  the  plaintiff^ 

W  T'lrr^'n'of  ^^  ^^^^y  ^*"'^»  which  in  fuch  cafe  &all  come  to  b* 

xhitlrm^iut    tried  at  the  bar  of  this  court,   fliall,   before  the 

notice  to  the     effbign  day  of  the  term  in  which  fnch^  cavfe  Jhati 

chief  proibooo.  ^^  appointed  to  be  tried;  gifrc  notice  to  thfe  chief 

of  the  day  it  is  prothonotary  of  this  court,   or  the  fecondary,   of 

appointed.         the  day  on  which  the  caufe  is  to  be  tried,  that 

the  fame  (as  is  ufuai)  may  be  put  down  in  the 

And  in  cafe  of    court  book  provided  for  that  purpofe.     And  in 

fu?h'^ofe  Aaii  ^^^^  ^^^^  aiiomics  (ball  neglea  fo  to  do,  thai 

not  be  tried.  thCtt 


%titil  ac  Bat. 
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t^cD,  without  cnotion,   and  the  fpecial  direction 

tf  this  court,   fuch  caufes  ihaU  not  be  tried  that 

teniL    R.  HiL  9  Ann. 
N.  B.  By  this  rute.it  appears  that  the  fecondary 

enters  the  caufe,  as  on  a  demurrer,   and  a  day 
k  fixed  by  the  court  on  application. 

By  rule  Af.  3  G^o.  2.   It  is  ordered.   That  in  Copies  of  the 
all  cavfes  which  (hall  be  tried  at  the  bar  of  this  '^""^^^^J^'J^l 
court,  the  lord  chief  juftice,   and  the  reft  of  the  ^^^  jaascs. 
jttfifces  of  the  faid  court,  fhall  refpefttvely*  have 
copies  of  the  iiTues  in  the  faid  caufes  delivered  to         « 

them  four  days  before  the  time  appointed  for  trial 

of  fuch  caufes. 

The  court  will  grant  a  new  trial  after  a  trial  at 

bari  upon  proper  caufe,  the  fame  as  in  other  olfes. 


At 
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special  Slurp, 

TrdSrul'^*"/^^^^    brief    to.  a   fcrjeant  with   the  name 
a  pecw  jury,     ^j  ^f  jjjg  caufe,    and   indorfe  thereon,  **  TV 
mwe  for  a  fpicial jury\^  (fee  lO/.  Sd.)  he  will- 
ftgn  it,    carry  it  to  the  fecondary,  and  he  will 
draw  up  rule  (pay  him  55.);   get  an  appoiotmeot 
thereon   from   the  prothonotary  to  nominate  the 
forty-eight,  ferve  copy  on  the  attorney  of  the  other 
fide,   and  the  (herifF  alfo  muft  be  ferved }   attend 
prothonotary,  and  he  will  nominate  the  forty-eight 
(pay  prothonotary  2/.  25.    fheriff  2A  2i«};   when 
this  is  done,  prothonotary's  clei k  makes  out  copies 
for  each   party   (pay  him  55.).     When  you  are 
ready  to  ftrike,  then  apply  to  the  prothonotary  for 
another  appointment;    ferve  copy  rule,  and  that 
appointment  on  the  attorney ;  attend  the  prothono- 
tary again,  and  he  will  ftrike  out  twelve  on  each 
fide,  beginning  witb  the  plaintifF  firft  ;    the  clerk 
Cannot^go  OB     then  makes  copies  of  the  twenty-four,   to  try  the 
SirfT'  olnt^^*  '^"^»  *"^  *  fpecial  writ  of  babtas  c9rpora  juratorttm 
sncnr/^citbVto  i^ucs  for  that  purpofe.     In  ftti&ntU^  if  defendant 
nominate  or      moves  for  the  jury,  he  ought  to  fue  out  the  writ  of 
^"''•*  habeas  corpora  jurat orum  (but  this  is  fettled  amongfl 

fair  pradifers  amicably,  which  ought  always  to  be 
the  cafe.} 
Hoeoftsor*  The  perfon,  or  party,  who  (hall  apply  for  a 

fpecial  jury  ihali  fpecial  jury,  (hall  not  only  bear  and  pay  the  fees 
w-.  th?/«dgr'  for  ftriking  fuch  jury,  but  (hall  alfo  pay  and  dif- 
certify.  charge  all  the  expences  occafioned  by  the  trial 

of  the  caufe  by  fuch  fpecial  jury ;  and  (hall  not 
have  any  farther  or  other  allowance  for  the  fame 
upon  taxation  of  cofts,  than  fuch  perfon,  or  the 
party  would  be  entitled  unto  in  cafe  the  caufe 
had  been  tried  by  a  common  jury,  unUfs  tbo 
judgif  before  whom  the  caufe  is  tried^  Jball^  im» 
mediately  after  tbi  trials  certify  in  open  cotertj  vndtr 

bis 
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hh  bandf  upon  the  back  of  ibo  record,  thai  the  fame 
was  a  caufe  proper  to  be  tried  by  a  fpecial  jury. 
Stat.  nGeo.  2.  r.  i8. 

The  court  declared  they  would  not  extend  the 
%St  further  than  to  the  ftriking ;  the  other  reafon* 
aWe  cofts  relating  to  the  fpecial  jury  are  to  be  paid 
aod  allowed  to  the  party  obtaining  the  verdid  in 
fttchcafe.  Eyles  Sort*  v.  Smart.  Cookers  Rep.  139. 

No  perfon  who  (hall  ferve  upon  a  fpecial  jury ,  or  Nooe  to  take  • 
be  returned,  ihall  be  allowed  to  take  for  fuch  ferving  ««« ^^^^^J 
00  any  fuch  jury,  more  than  the  judge  who  tries  SUtc  thoTiU 
the  caufe  fliall  think  juft  and  reafonable,  not  ex-  •  view, 
ccediag  iL  js.  (except  in  caufes  wherein  a  view 
bath  been  direfied).     Same  Stat. 

N.  B.  If  a  jury  be  nominated^  the  change  of 
fteri£  makes  no  di£Ferencei  for  the  fame  jury  will 
io  flotwithftandiog. 
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p*y  for  rule  Si.  Tj^ORMERLY  thcrc  could  not  have  beciD  a 

X/    wtw  in  perfonal  anions,  but  upon  withdraw* 

ing  of  a  juror  after  they  were  fworn,  And  confent 

of  the  parties  by  a  rule  of  court*    Now  by  the  aft 

View  may  be     4^5  ^^^A*  ^*  i6.  /«  8.  it  may  be  granted  in  any 

grtnted  !n  any    a£iion  brought  in  the  courts  at  Wiflminftif^  where 

•a^  where      ^eceffary^  the  "better  to  underftand  the  evidence 

^  upon  the  trial ;  in  which  cafe  the  courts  may  order 

fpecia)  writs  of  dtftnngasj  or  hahtas  urp§ra^  to  the 

(herifF,  requiring  him  to  have  fix  of  the  jurors»  or  a 

greater  number  of  them»  ai;  the  place  in  queftion, 

feme  convenient  time  before  the  trial ;  who  fliall 

have  the  matter  fliewn  to  them  by  two  perfons 

named  in  the  writ  of  habeaf  corpora  juratormm^  and 

appointed  by  the  court ;  and  the  faid  (heriff  exe- 

cuting  the  writ  is  efpecially  to  return  view  ffoit 

accordingly. 

In  the  Common  Pleas. 

Hilary  Ternif  in  thi  Tfathyear  of  the  rgign 
of  King  George  thi  j^/. 

Dinn  V.  Fefifim  the         day  of  Fehruarj, 

The  rule,  1790.     //  is  ordered^  at  the  inftance  of  the  plaintiff^ 

That  a  fpecial  writ  of  habeas  corpora  juratorum^ 
dire£led  to  the  (heriff  of  O^/i^r^/r^,  according  to 
the  form  of  the  (latute  in  that  cafe  made  and  pro* 
vided,  {hall  iilue,  by  which  the  faid  (heriff  fhall 
caufe  the  place  in  queftion  to  be  (hewn  to  fix  or 
more  of  the  jury,  impanelled  and  returned  to  try 
the  liTue  between  the  faid  parties,  or  as  many  more 
of  them  as  he  (hall  think  fir,  to  take  a  view  of  the 
place  in  queftion,  on  Monday  the  day  of 

next,  at  eleven  of  the  clock  in  the  fore* 
noon  of  the  fame  day  ;  which  faid  jurors  (hall  meet 
at  the  houfe  of  John  Cook^  known  by  the  name  or 
iign  of  the  Blue  Boar  in  Osford^  who  (ball  then  an^ 
^  there 


there  be  refreOied  at  the  equal  charge  of  the  h'li 
parties ;  and  that  J$hH  Du  on  the  pan  of  the  plain- 
tiff,  aod  Richard koi  on  the  part  of  the  defendant, 
named  in  the  faid  writ,  (ball  (hew  the  place  ia 
qiieftion  to  tbofe  jurors,  yet  no  evidence  (hall  be 
tken  and  there  given  to  the  faid  jurors  ;  and  the 
iberifF of  Ox/^r^iV/  {hall»  by  a  fpecial  return  upoa 
the  faid  writ,  certify  to  the  jufticea  of  aflize,  that 
the  (aid  view  was  had  according  to  the  command  of 
the  laid  writ« 

On  the  motion  of  f /r- 1 
jeant  Bond,  for   the  f  By  the  Court. 
plaintiflF.  J  FotkirgiiL 

W.  C.  of,  Ue.  gentleman,    maketh  oath  and  Affidavit  for  a 
faith,  That  the  plaintifPa  declaration  in  this  caufe  *^**^* 
is  for  a  trefpais  fuppofed  to  have  been  committed  by 
the  defendants  on  the  plaintiff's  hnd  or  premifes  : 
And  this  deponent  further  faith,  that  he  is  informed,  Tobe  tngroM 
and  verily  believes,  That  the  faid  defendants  cannot  **"^*'*jJi*„^** 
fafely  proceed-  to  the  trial  of  this  caufe,  without  a  ^""^  *"'* 
.view  firft  had  by  fome  of  the  jury  intended  to  be  irn* 
panelled  to  try  the  iflue  in  this  caufe. 

In  adions  for  trefpafs  on  land,  or  cafe  for  nui«  In  what  t6Hoq^ 
6nce8,a  view  may  be  requifite ;  and  in  adions  for  '** ^J^*'*  *** 
wafte  it  is  granted  on  the  face  of  the  declaration  ; 
but  /or  obftruding  a  water-courfe,  it  was  denied  of 
courfe  without  affidavit.     Jn9n.     Barnes  467.  So  How  to  proceed. 
that  in  all  other  adions  (except  wafte)  affidavit 
Biiift  be  made  of  its  being  requifite  and  neceflary  to 
have  a  view  ;  and  it  is   to  be  given  to  a  ferjeant* 
with  a  fee   of  lOi.  6d.  to  move,  draw  up  rule 
with  the  fecondary,  pay  8j,  ♦  apply  to  the  oppofite 
attorney  for  the  name  of  the  fliewer,  and  have 
your's  ready,  fo  that  the  rule  may   he  properly 
filled  up,  and  alfo  the  houfe  where  the  jurors  are 
to  meet;  the  day  and  hour  muft  be  inferted.  N.  B. 
V  the  oppofite  attorney  will  not  name  a  viewer, 

*  Covatry  affiiavit  21.  filiog. 
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you  get  an  appointment  from  the  prothonotary, 
who  if  be  does  not  attend  will  name  one  for  him. 
•—But  you  muft  have  a  name  to  give  the  protho- 
notary. 

When  the  rule  is  drawn  up^  ferve  copy  on  the 
oppofite  attorney;  leave  the  original,  with  the 
names  of  the  jurors  (if  fpecial)  with  the  iherifF;  if 
common,  he  has  them,  and  he  will  fummoo  the 
jury,  pay  him  2/.  2i.  his  fee  for  attendance  i/.  i#. 
and  ru>  evidence  is  to  be  given  on  the  view,  but 
the  premifes  only  are  to  be  (hewn.  In  town  it 
is  not  ufual  to  refrelb  the  jury,  as  heretofore,  with 
dinners,  but  in  the  country  it  is,  and  at  the  ex- 
pence  of  both  parties.  N.  B,  In  vacation, 
you  rnay  have  a  judge's  order  for  a  view,  upon 
producing  the  affidavit  to  the  judge,  by  con- 
fent  i  if  not,  you  may  have  a  fummbos  for  that 
purpofe ;  the  judge  cannot  make  an  order,  unlefs 
the  attorney  on  the  other  fide  cpnfents  to  it ;  but 
if  he  does  not,  then  the  judge  will  order  the  pro- 
ceedings in  the  caufe  to  be  fiaid,  and  in  both  cafes 
aferjeant's  hand  is  requifite  after  the  order  obtain- 
ed i  fee  lOi.  bd.  rule  i$,  filing  order  is. 

Court  heldy  That  on  a  view  th^Jhiwers  majjbtw 
marksy  boundaries^  &c.  to  enlighten  the  viewers^ 
and  may  fay  to  them,  '<  thefe  are  the  places  which 
^<  OH  the  trial  we  Jball  adapt  our  evidence  to.**  If  an 
antient  man  be  produced  to  the  viewers,  and  he 
bad  acquainted  them  that  he  had  known  the  place 
many  years,  and  given  an  account  of  the  boundary, 
^c.  this  would  be  improper,  bccaufe  it  is  giving 
evidence  before  the  trial.  GoodtitU  v«  Clarke.  Barn. 

457- 
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33itml>  of  5Btfi  ^xiu&   by 
DrtgtnaU 

THE  record  is  to  contain  the  whole  pleadings*  K.B.iBiJi*U 
to  be  engrofled  fairly  on  a  double  half-crown  >^u«*  ^«  ^'^ 
ftaroped  parchment,  and  made  up  by  the  attorney  ^Yh^tcrm  the 
for  the  plaintiflT  (onlefs  the  caufe  is  carried  down  ifToe  if  joined 
by  provifo,  then  by  both  attornies,  if  they   think  ■«<'  deUrered  i 
proper);  and  in  this  court  the  placita  is  wrote  but  {^'m^wWch 
once  (ixcipt  on  thi  death  or  change  of  a  chief  jufliciy  the  caofe  u  to  W 
«r  //  be  an  old  record)^  in  which  cafe   you  write  a  ^"«<*« 
fecond  placita  exafUy  as  the  firft,  of  the  term  in 
which  the  caufe  is  to  be  tried  ;  therefore    it  is 
neceflary  in  all  cafes  to  leave  afpace  for  the  fecond 
pledta. 

Pleas  41/ Weftminfter  before  Alexander  LordKocotd* 
Loughborough,  and  bis  companions^  juftices 
of  our  Lord  the  King^  oftbebencb^  of  Hilary 
Term  in  the  thirtieth  year  of  the  reign  of 
our  Sovereign  Lord  George  the  Thirds  by  the 
graceof  God  of  GrcsLt  Britain,  France,  and 
Irelandy  Kingj  Defender  of  the  Faithy  &c. 

Roll  346. 

ASddlefeXy  to  wit,  Richard  Fenn,  late  of,  Vc» 
gentleman,  was  attached  to  anfwer  John  Dennof  z 
plea  of  trefpafs  on  the  cafe,  and  whereupon  the  faid 
J^hn^  by  J.  S.  his  attorney,  complains.  That  where* 
«,  &c.  (to  the  end  of  the  iffite  verbatim)^ 

If  (here  be  a  demurrer  to  any  of  the  pleading!, 
and  the  caufe  is  to  be  tried  before  or  after  that  be 
<lifpofed  of,  all  the  proceedings  muft  be  entered  on 
the  nifi  prim  record. 

If  on  a  plea  in  abatement,  and  a  refpondeas  oufler  if  on  1  plea  la 
ii  awarded,  and  afterwards  the  dcfendaflt  pleads  in  ■^atemen^iiiib* 

A  -uuf   pleidingt  mull 

Aa4  chief,  £.„,,^ 
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The  day  of  the 
alfizes.    '' 


chieF,  and  there  is  a  verdi£l  for  the  plaintiff^  jet 
Che  pleadings  mud  be  entered  on  record,  or  it  is 
good  caufe  for  judgment  to  be  arretted  ;  for,  as  it 
inuft  bb  entered  on  the  roil  (which  is  in  court },  fo 
it  mud  be  mentioned  on  the  nifiprius  record,otber- 
wife  it  will  not  appear  to  have  been  a  verdifi  in  the 
fame  caufe.  Ld,  Raym.  329. 

Mddlifix,  (ff.)  The  jury  between  J  An  Demti 
plaintiff,  and  Richard  Finn^  lateof,  (^c.  gentle- 
man, in  a  plea  of  trefpafs  on  the  cafe,  rs  refpiied 
here,  until  in  fifteen  days  from  the  day  of  Eafttr 
(the  return  of  the  habeas  corpora  juratorum,  md 
which  Jhould  be  the  next  return  after  the  day  of  trial) f 
unlefs  Alexander  Lord  Loughborough^  the  king's  chief 
juflice  of  the  bench  here,  afligned  by  form  of  the 
flatute  in  that  cafe  made  and  provided,  (hall  iirft 
come  on  Saturday  the  13th  day  of  February  (the  day 
of  the  futings)i  at  Wejiminfter^  in  the  tounty  of 
Middlifex^  in  the  Great  Hall  of  Pleas  there,  for 
default  of  the  jurors,  becaufe  none  of  them  did  ap- 
pear. Therefore  let  ths  (heri6F  have  the  bodies 
of  the  fevera]  pcrfons  mentioned  in  the  panel  an- 
nexed to  the  writ  oi  habeas  eopora  juratorum.  And 
be  it  known,  that  thejuftices  here  in  court,  in  this 
fame  term,  delivered  a  writ  thereupon  to  the  de- 
puty (heriffof  the  county  aforefaid,  to  be  executed 
in  due  form  of  iaw,  l^c 

N.  B.  If  the  caufe  is  to  be  tried  in  Londan^  lay, 
*^  at  the  Guildhall  of  the  city  of  London."  If  at 
the  affizcs,  "  unkfs  his  majeftfs  jufiices  affigmd  to 
««  take  the  ajjizesin  and  for  the  county  of  Oxford  /ball 
•*  fr/I  come  on        the  day  of  March,  at  Ox- 

*'  ford,  in  the  faid  county,  according  to  the  farm  rf 
**  thejiatute  in  that  cafe  made  andprovidedyfor  dtfauk 
**  of  the  jurors ^  becaufe  none  of  them  did  apptar^ 
"  Therefore,*'  t^£.  (as  before). 


A  phcita  on  the 
removal  of  the 
chief  jttfttce  ilk 
tcrai. 


Picas  at  WefJminftcr  before  Sir  William  de 
Grey,  Knight,  and  his  brethren,  jufiices  of 
his  Majtfiys  court  of  Common  Bench^  en  the 
morTow  of  the  Holy  Trinity,  in  eight  days  of 


ibi  Ho]y  Trioity,  andinfiftttn  dayi  if  tbt 
Holy  Trinity,  ^^  hif^re  Sir  Henry  Gould, 
^agbt^  and  Sir  Qeorge  Nares,  Knigbt^juf- 
ticis  0/  the  /aid  c^urt^  fram  ibi  day  of  we 
Holy  Trinity  in  tbrtt  waks^  in  Trinity 
l#rm,  in  tbe  twmiiitb  yior  ^f  tbe  reign  ofomr 
Stvireign  Lord  George^  tbe  Thirds  by  the 
grace  tfGtA  of  GftztQt\x%\n J  France,  and 
Ireland,  King^  Defender  of  tbe  Faiiby  &c* 

When  the  nift  frius  record  is  prepared,  take  it  Town  ana 
with  the  warrants  of  attorney  to  the  clerk  of  the  ^^"J^'jj^  *• 
warrancf,  who  will  mark  the  record,  then  go  to  the 
prothonotariet  office,  who  figns  the  record ;  pay 
If.  and  for  entering  the  liTiie  %$,  a  count,  or  if 
fpecial  Bd,  per  Iheet,  unlefi  the  entries  are  before 
paid  for :  the  clerk  will  mark  the  record,  and  give 
yoo  a  roll  to  enter  the  pleadings  thereon,  which 
will  be  at  a  future  day;  then  go  to  the  clerk  of  the 
treafury,Mx.y(;^rw,at  the  chief  juftice's  chambers, 
who  will  examine  and  fee  that  the  jurata  is  right  s 
he  will  feal  the  record  ;  pay  him  at  the  fittings  is, ; 
at  affize  bd. ;  and  alfo  to  him  as  clerk  of  the  trea- 
fury  21.  for  the  fir  ft  three  {beets,  and  4^.  for  every 
other  flieet ;  and  ar.  2d.  for  the  feal.  If  three  weeks 
after  term  21.  for  a  judge's  warrant* 

Set  down  tbe  caufe  with  the  chief  juftice*s  mar*  la  t«wii  h«w  10 
ihal ;  pay   him    1 3/.  9^.  5  leave  tbe  record  and  *■"'  **"^ 
babeas  corpera  juratorum^  with    the  flieriiF's  panel 
annexed  thereto,  which  you  will  get  returned  with 
him.     Records  of  nifi  prius  for  the  affizes  fliall  be 
figned  by  the  prothonotaries,  and  figned  and  fealed    • 
by  tbe  clerk  of  the  treafury  within  three  weeks 
next  after  tbe  end  of  every  Hilary  term,  and  of 
every  Trinity  term^  and  not  afterwards,  unlefs  by 
order*     Trin,  09  Car.  2.     The  cJerk  of  the  trea- 
fury (hall  not  fign  or  feal  any  record,  unlefs  tbe 
fame  fliall  be  firft  figned  or  ftamped  by  the  clerk  of 
the  warrants.     HiL  2^3.  Jac.  2. 

Apply  to  the  judge's  marflial,   at  the  judge's  How  to  enter 

lodgings  in  the  country:  deliver  him  the  record,  *'»«'"V^««^'>« 

^jcoMtiy. 


$6i 


Attefidaace, 


Wbeo  ne  reclpia* 
tur  may  be  en- 
tered in  'London 
and  Middlefae% 


Ne  recipittbr 
nay  be  entered, 
vniefi  the  rctfbrd 
of  nifi  print  be 
broDght  in* 


No  record  to  be 
yeceived  after 
term  in  Middle- 
lex,  Qoieft  en- 
tered wttliiQ  one 
day  after  laftday 
of  cury  term  • 
nor  io  London, 
vnle's  the  day 
before  the  ad- 
journment day. 


and  writ  of  habeas  corpora  jut  atorum^  with  the  (he- 
riff's  panel  annexed  ;  pay  him  ly* 

N.  B,  Get  habeas  corpora  juratorum  returned  by 
the  iherifFat  the  affixes ;  the  i/enm  is  returned  in 
town  by  tbeagent  of  theunder-'AieriiF;  pay  2s,6d.p 
which  is  fentwith  the  record  into  the  country. 

Attendance  is  given  to  pafs  records  for  London 
and  Mtddlefex^  at  the  chief  juftice's  chambers  in 
Sirjeanfs  Inn^  from  ten  to  one  in  the  morning, 
and  from  five  to  feve^n  in  the  afternoon;  and  for  the 
ailizes  at  the  fame  time,  during  the  time  of  the 
affizes. 

All  attornies  that  (hall  have  any  records  of  mji 
prius^  to  be  heard  before  his  lordfhip,  in  the  GuiU^ 
halt,  London,  or  at  Wef.minfter-HaU^  (hall  enter  the 
fame /tew  days  at  the  lead  exclufive,  before  the  day 
of  trials  or  in  default  thereof  a  ne  recipuiiur  may  be 
entered.     R,  E.  i  Jac.  2. 

Ne  recipiaturs  (hall  be  allowed  to  be  entered  for 
the  fittings  of  nifiprius  after  every  term,  unlefs  the 
iccordsofnifiprius  and  writs  be  made  upand  brought 
into  court  on  or  before  the  days  and  (ittings  ie« 
fpedively.     Not.  HiL  8  Geo.  i. 

Refoived,  that  in  London  and  Mlddlefex^  ne  red' 
piaiurs  may  be  entered  after  eight  of  the  clock 
in  the  evening  the  day  next  but  one  before  the  day 
of  fitting.  Mayy.  Annls.  Cookers  Rep.  37.  Al- 
tered to  nine  o'clock  after  the  term. 

No  record  or  writ  of  nifi  prius  will  be  received 
at  any  fittings  after  term  in  Middlefex^  unlefs  de* 
livered  to»  and  entered  with  the  mar(hal,  within  a 
day  after  the  laft  day  of  every  term  ;  nor  at  any  fit* 
tings  after  term  in  London^  unlefs  delivered  to,  and 
emred  with  the  mar(hal  the  day  before  the  day  to 
which  the  fittings  in  Z>«ff^ii  (ball  be  fir  ft  adjourned: 
And  every  nifi  prius  caufe  in  London  or  Middle fex 
roufl  be  tried  in  the  order  in  which  it  is  entered  (be- 
ginning with  remanets),  unlefs  ordered  to  the  con- 
trary by  the  judges,  on  reafonable  caufe  (hewn. 
Not.  Eajl.  2  Geo.  3. 

Ordered 


Ordered  by  all  the  judges  in  England^  that   no  Time  a^potnN 
writ  and  record  of  nift  priut  fliall  be  received  at  the  ^<*  f®'  «»«ering 
affixes,  in  any  county  in  England^  unlefs  they   (hall  ^n^thrcucuiii, 
be  delivered  to  and  entered  with  the  marOial,  before 
Che  firfi  fitting  of  the  court,  after  the  commiffion 
day ;  except  in  the  counties  of  York  and  Norftlky 
and  there  the  writs  and  records. (hall  be  delivered  to 
and  entered  with  the  mar(bal,  before  the  firfl  fitting 
of  the  court,  on  the  fecond  day  after  the  commif- 
fion day ;  otherwife  they   (hall  not  be  received  : 
And  every  caafe  (hall  be  tried  in  the  order  in  which  Caofesto  (>e 
it  is  fo  entered,  without  any   preference  or  delay,  »"cd  io  the  or- 
unlefs  it  (hall  be  made  out  to  the  fatisfaSion  of  the  ^^^^"^  "'**• 
judge,  in  open  court,  that  it  is   impradicable    or 
inconvenient  fo  to  do  $  who  thereupon  may  make 
fuch  order  for  the  trial  of  the  caufe  fo  put  ofF,  as 
to  him  (hall  feem  juft.     And  it  is  further  ordered,  A  lift  tobe  nude 
thai  a  li(t  of  the  caufes  when  fo  entered  as  afore-  ^^^^^l^'^^^*  ' 
faid,  (ball  be  made  by  the  mar(bal,  and  forthwith  *°     "  ^^' 
fixed  up  in  fome  public  place  in  the  nifiprius  court, 
there  Co  remain  duringtbe  whole  time  of  the  affixes. 
R.  H.  14  Gio.  2. 

Jf  you  fee  the  caufe  down  to  be  tried  for  the  firft^  V  caofe  fetdowa 
fiCBnd,  or  laftjiiiing'xn  term,  the  fame  mult  be  en-  1:^.7, 'J^^fl^ 
cered  tw^days  before  fuch  fitting,  including  the  day  ihefi^tiof. 
in  which  the  caufe  is  entered. 

If  for  the  fitting  after  term^  then  theAj^  day  of  u  for  the  fitting 
the  term  will  do  ;  and  the  day  before  the  adjourn-  after  term. 
raent  day,  before  nine  in  the  evening,  or  a  ne  red'- 
fiatkr  may  be  entred. 

If  the  caufe  is  not  tried  the  day  of  the  fitting,  Remanet  hovto 
you  muft  apply  to  the  mar(hal  to  get  it  made  a  ***  "*****• 
temanetj  pay  bim^j. ;  get  your  habeas  corpora  jura^ 
torvviy  and  alter  the  return  to  the  next  return  day 
after  the  next  fittings,  and  refeal  it;  pay  I^/.;  annex 
ic  to  the  record  again,  and  get  the  elerx  of  the  trea- 
fury,Mr,y/^nVi,to  alter  the  jurata  to  the  fame  re- 
turn as  the  habeas  corpora  juratorum  ;  there  is  no  oc- 
cafion  to  have  a  new  panel  returned,  nor  a  new 
fiimp. 

6  After 


3^4  %tmb. 

Vcftireind  ha.  Aftcf  you  have  ingroOed  the  record,  then  make 
c€ff.}uraioittin.  ^m  2L  venire  facias  ^  and  habeai  corpora  juratorum\^X, 
the  venire  returned  at  the  (berifF's  ofRce  in  Middk^ 
Jix^  T$ok's  Courts  Curfitof  Street  I  if  \n  Lopukn^  in 
Grocer^ s  Alley ^  in  the  Poultry  ;  pay  in  MiddUfix 
14^.  %d.\  London  41.  4^. ;  if  fpecial  8i.  8i«  An- 
nex the  panel  to  the  writ  of  habeas  corpora  jaratormn^ 
and  pin  them  to  the  record. 

▼f jure  facial,  Gecrge  the  Third,  by  the  grace  of  God,  of 
Gnat  Britain^  France  and  Ireland^  Klingy  De- 
fender of  the  Faith,  &rr.  To  the  (hcriffof  A//<Att. 
fex^  greeting:  We  command  you,  that  you  cavfe 
to  come  before  our  juftices  at  Weftminjlir^  on  the 
octave  of  the  purification^  twelve  free  and  lawful  men 
of  the  body  of  your  county,  each  of  whom  baling 
ten  pounds  of  lands,  tenements,  or  rents  by  the 
year,  at  leaft,  by  whom  the  truth  of  the  matter 
may  be  the  better  known,  and  who  are  in  no  wife 
of  kin,  either  to  John  Denn^  the  plaintiff,  or  to 
.Richard Fenn^  late  of,  Wtf.  defendant  (if  tbo defend* 
ant  be  declared  again/I  as  executor  or  adminijirator^  be 
mufi  be  here  defcribedas  in  the  pleadings )y  to  make  a 
certain  jury  of  the  county  between  the  parties  afore- 
faid,  in  a  plea  of  trefpafs  on  the  cafe  (as  the  a^ion 
is)j  becaufe,  as  well  the  faid  Richard  as  the  faid 
John  (the  party  who  fir  ft  takes  the  ijfue)^  between 
whom  the  matter  in  variance  hy  have  put  them- 
felves  upon  that  jury ;  and  have  there  the  names  of 
the  jurors,  and  this  writ.  Witnefs  y//fx<9n^//r  Lord 
Loughborough^  at  Wejiminfiery  the  23^  day  of  Janu'» 
0ry^  in  the  30th  year  of  our  reign. 
Ijifcrt  caofe  of  Infcrt  the  caufe  of  adion  in  the  venire,  as  the 
■aiofl  as  it  hap*  cafe  (hall  be,  thus:  if  in  debt  fay,  inapleaofdebt  % 
F**»»  if  in  cafe,  in  a  plea  of  trefpafs  on  the  cafe ;  if  in  af- 

fault,  in  a  plea  of  trefpafs  and  affauli  \  if  for  aflaulc 
and  imprifonment,  in  a  plea  oftrefpafs^  affauh>^  and 
falfe  imprifonment  \  if  in  ejedment,  inapUaoftref 
pafs  qnd  eje£iment  \  if  in  covenant,  in  a  pita  of  broach 
of  covenant  I  if  in  replevini  inapUa  of  taking  and 


2tecertr«  3^5 

unjm/lhf  detaining  bis  cattle ;  if  in  detinue,  in  a  pUa 
pf  detinue. 

Where  one  lets  judgment  go  by  default,  and  the  Venire  where 
other  pleads  to  iffue,  after  the  words,  to  make  a  ^V**  P*^**^*/"^ 

J.      .  ,  ,  .  f       -  .  ,    the  other  lett 

jury  of  the  county  between  the  parties  arorefa id,  judgment  so  by 
add  tbefe  wardsj  as  wel!  as  to  try  the  iflue  between  defauiu 
the  faid  y^bn  and  i2/V£tfr^  joined,  of  a  plea  of  tref- 
pafs  on  the  cafe,  as  to  enquire  what  damages  the 
iaid  yfbn  hath  fuftained,  by  reafon  of  the  not  per- 
forming the  faid  promifcs  and  undertaicings  by  the 
faid  S.  made,  as  for  his  co(h  and  charges  by  him 
fuftatned  in  this  behalf,  whereof  it  is  confidered, 
that  the  faid  Jebn  ought  to  recover  his  damages  ; 
becaufe,  as  well  the  iaid  S.  as  the  faid  Jobn^  be- 
tween whom  the  contention  thereupon  is,  have  put 
themfelves  upon  that  jury,  and  have  there  the  names, 
(fe.     Witnefs,  faTf. 

If  the  defendant  carries  down  the  record  by  pro- 
Tifo,  the  writ  of  venire  runs  thus: 

And  have  there  the  names  of  the  jurors  and  this  By  ^tife. 
writ;  provided  always,  that  if  two  writs  fhall  there- 
upon come  to  you,  that  you   only  return  one  of 
them  to  our  faid  juftices  at  ff^e/iminjterj   at  the 
time  aforefaid.  Witnefs,  &c. 

You  carry  this  writ  to  the  protbonotaries  to  be 
figned  :  pay  is.  ^d.  fcal  yd. 

Take  it  to  the  (berift's  office,  with  the  baleas 
earp^ra  juratorum,  and  get  them  returned  by  the 
fberiff,  pay  14/. 

George  the  Third,  by  the   grace  of  God,  of  Ha6«afl  corf«ni 
Groat  Britain^  France^  2nd  Ireland^  King,l)efendcr3^"^'«™- 
of  the  Faith,  ifc.  To  the  flierifFof  Middlffex^  greet- 
ing :  We  command  you.  That  you  have  before  our 
juftices  at  Wefiminjier^  in  fifteen  days  from  the  day 
of  Eafter  (the  next  return  after  the  trial),  or  be* 
fore  tiie  right  honourable  Alexander  Lord  Lough" 
borough^  our  chief  juftice,  afligned  to  hold   pleas 
in  our  court  of  the  Bench,  by  force  of  the  Aatute 
in  fuch  cafe   made  and  provided,  if  he  (hall  firft  Thsdiyof  the 
come  on  Saturday  x\it  1 3th  day  of  Februafyy  at  fVe^-  ^'"Ji^j,^^''^"^- 


t/hr^Hally  in  your  county,  the  bodies  of  the  fe-  [^^  ^^{^^ 
▼era!  perfons  named  in  the  panel,  annexed  to  this 
a  '    writ. 
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writ,  jurors  fummoned  in  our  court  before  our  juf- 
ticcs  at  IVeftminJleTy  between  John  Denn,  plaimifF, 
zni  Richard  Finn  y\zxt  ofWeftmtnJIer^xn  yourcountys 
cnerchant,  defendant,  of  a  plea  of  trefpafson  (he  caf<; 
(as  the  adion  is),  to  make  that  jury  ;  and  have 
there  this  wri%  Witnefs  Alexander  Lord  LougA^ 
borough^  at  Weftmwjier^  the  1 2th  day  of  February^ 
in  the  30th  year  of  our  reign. 

Thefe  writs  are  printed  upon  a  2r.  6^.  ftampt 
parchment,  and  may  be  had  at  the  (lationers  in 
blank.  Take  the  ha.  cor.  jurat,  to  the  chief  juf- 
tice's  chambers,  Serjeant* s  Inn j  with  the  wn/r/,  and 
iherifF's  panel  annexed  thereto;  pay  for  figning 
ha,  Corp.  is.  gd.  feal  7 A  (leave  ventre  and  panel 
with  him) ;  get  a  return  thereof  by  the  (her iff,  pay 
141.;  unlefs  you  have  already  paid  for  it  at  the 
time  of  returning  the  venire. 

If  ioLoodoo.  If  thecaufe  is  to  be  tried  in  London^  fay,  ^^  If  he 
• '  Jhallfirft  come  on^  ice.  at  the  Guildhall  of  the  city  rf 
«  London." 

If  tt  the  affile?.  If  at  the  aflizes,  *«  or  before  our  juftices  ajfigned  /# 
'*  take  the  ajjizes  in  and  for  the  county  ^Oxford,  if 
*'  they Jhall firjl  come^  on  the  day  cf 

•*  at  Oxford,  in  the  faid  county^*  as  b^ 

fore. 

This  rule  is  to  be  obfervcd  in  caufes  tried  in  Lan^ 
don  and  Middlefexy  for  the  fitting  after  term  re- 
fpeding  the  tefie  and  return  of  the  venire^  and  ha^ 
beai  corpora  juratorum. 

Tefteof  tenire  Your  venire  muft  bear  tefie  on  th^frfi  day  of  the 
•nd  ba.corp.  by  ferm^  on  which  ifiue  is  joined,  and  returnable  the 
""•'    •  laft  general  return  day  of  the  term  j  and  the  tejie  of 

the  habeas  corpora  on  the  quarto  die  poft  of  the  return 
day  of  (he  venlrt\  and  the  return  thereof  (hould  be 
on  the  iirfl  day  of  the  next  term,  being  the  next 
genera!  return  day  after  the  caufe  is   to  be  tried. 

N.  B. 


r 
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N»  B.  There  1$  naoccafion  iotfifUin  days  between 
the  iefie  and  return  of  either  of  thefe  writs.  See  Sttt. 
l^Car,  2.  c.  2./  2. 

If  to  be  tried  at  the  afHzes,  the  venin  is  made  If  at  the  affixes. 
returnable  the  laft  general  return  of  the  liTuable 
term,  and  tefted  the  firft  day  of  that  term  ;  the  he 
teas  corpora  will  bear  tejie  the  laft  day  of  the  term^ 
returnable  l\\tfirft  return  of  the  next  termziitx  the 

George^  &c.  To  the  flicriffs  of  London,  greeting:  Hil>eai corpon 
We  command  you.  That  you  have  before  our  juf-  CK^^^  * 
tices  at  Wejiminftery  in  fifteen  days  from  the  day  of 
Eafiery  or  before  the  right  honourable  JUxander 
JLord  Loughboroughy  our  chief  jufiice  affigned  to 
hold  pleas  in  our  court  of  the  Bench,  b^  form  of 
the  ftatute  in  that  cafe  made  and  provided,  if  he 
(ball  firft  come,  on  the  day  of 

at  the  Guildhall  of  the  faid  city,  the  bodies  of 
Thomas  Gorman,  of,  tf  f .  George-  Peters^  of,  ^c. 
(here  put  the  names  and  places  of  the  fpecial  jurors 
from  the  prothonotaries  paper  exa£lly},  merchants^ 
jurors  fummoned  in  our  court,  before  our  juftices 
at  WefiiAinftir^  (^e.  (the  fame  as  in  the  common 
one). 

And  if  there  is  a  view  to  be  had  in  the  caufe,  add  If  there  be  a 
after  the  words  (to  make  that  jury)  thefe :  And  fn^^^^^  ^^  ^^^ 
the  mean  time^  according  to  the  form  of  the  flatute 
in  fitch  cafe  made  and  provided^  we  command  you^ 
1  hat  you  have Jix  of  the  fir ji  twelve  of  the  faid  jurors^ 
«r  as  many  more  of  them  as  you  JbaU  think  fit  j  to  take 
0  view  of  the  place  in  queftion^  on  the  day 

rf  at  (as  in  the*  rule)  in  your  city^ 

and  proceed  from  thence  to  view  the  faid  place^  in  the 
frefence  of  John  Doe,  on  the  part  of  the  plaintiff, 
««i^  Richard  Roe,  on  the  part  of  the  defendant ^  ap* 
pointed  by  our  court  of  the  Bench,  to  fhew  the  faid 
place  tofuch  of  the  faid  jurors  as  fball  come  to  view 
the  fame  ;  and  that  you  make  appear  to  our  faidjuf 
tices  at  Weftminfter,  on  the  faid  day^  in  what  man" 
ner  you  JbaU  have  executed  this  our  precept ^  and  that 

you 
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Cmmtiet  paU» 


If  itttmuf  into  a 
coaoty  pilatiot* 


tobeingroffed 
on  a  sj.  6d, 
fianpt  parch- 


ym  bavi  thin  this  .writ.  Witnefs  AUxaniif  Lord 
Zsougbborcugh,  ^iWtfiminfier^  the  I2th  day  of  A* 
bruary^  in  the  36th  year  of  our  reign* 

In  actions  brought  in  counties  palatine,  00  jury 
procefs  is  ifTued  out  of  the  courts,  but  a  mittimus 
of  the  record  to  the  juftices,  commsinding  them  to 
caufe  a  jury  to  be  fummoned  to  try  the  ifiue  be* 
tween  the  parties^  and  return  the  fame  when  tried 
to  the  court,  being  the  only  writ  fued  out  here  on 
this  occafion,  as  follows : 

Gtorge  the  Third,  ^c*  To  our  juftices  of  oor 
county  palatine  of  Cbiftgr^  greeting :  The  tenor  of 
a  certain  record  before  our  juftices  at  Wtftminfiir^ 
between  A.  B.  plaintiff,  and  C.  D.  late  of,  &f.  de- 
fendant in  a  plea  of  trefpafs  on  the  cafe.  We  fend 
you  inclofed  herein,  commanding  that  you  (having 
infpedted  the  fame],  by  our  writ  of  our  faid  county, 
do  command  the  (neriffof  the  fame  county,  tbabe 
caufe  twelve  free  and  lawful  men  of  Che  body  of 
the  Taid  county,  to  come  before  you  at  your  next 
ieffion,*  after  this  writ  ihall  be  delivered  to  you, 
each  of  whom  having  10  /•  a  year  at  leaft  of  lands, 
tenements  or  rents,  by  whom  the  truth  of  the 
matter  may  be  the  better  known  and  inquired  into; 
and  who  are  in  no  wife  related  cither  to  the  did  A. 
or  to  the  aforefaid  C.  to  recognixe  and  make  a  jury 
of  the  county,  between  the  faid  parties  in  the 
plea  aforefdid  ;  becaufe  as  well  the  faid  A.  as  the 
faid  C  between  whom  the  controverfy  is,  have  pat 
themfelvcs  upon  that  jury ;  and  alfo  that  you  make 
fttch  further  procefs  againft  the  faid  jurors,  (b  to  be 
impanelled  between  the  faid  parties,  as  are  in  this 
behalf  ufed  and  commonly  made,  according  to  the 
law  and  cuftom  of  the  faid  county,  until  the  iflue 
aforefaid,  between  the  faid  parties,  (hall  be  fully 
tried  ;  and  when  the  verification  and  iflue  aforefaid 
(hall  be  there  made,  and  tried  before  you,  then  do 
you  fend  the  record  of  the  faid  plaint,together  with 
every  thing  that  fliall  then  and  there  be  done  before 
you  therein,  and  alfo  this  writ^  before  our  juftices 

at 


at  Wifiwinftir^  at  a  certain  day  which  you  (hall  ap- 
point to  the  fatd  parties,  to  be  there  to  hear  judg- 
ment thereupon.     Witnefs  AUxander  Lord  Lough''  . 
iimtghy  at  IVeftminftir^  the  12th  day  of  February^ 
in  the  30th  year  of  our  reign* 

Take  this  to  the  prothonotaries  j  pay  figning  is. 
4^,  ftal  id. ;  the  vtnire  is  made  out  in  the  teunty 
palatini^  and  annexed  to  the  wrtt«  ' 


B  b  fe^ubpocna. 


r 
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rF  you  have  witnefies,  and  they  will  not  appear^ 

_[  make  out  a  fubpcena^  as  follows : 

Subpaiii  td  tef.     Genrgi  \\it'Y\k\x^^  l^c.    To  J^bn  Dpe^  Ritbmrd 

tificAodum.        Ro^^  j^hn  StablcSy  and  Henry  Flux^  greeting  :  Wc 

command  and  firmly  enjoin  you  and  each  of  you, 

that  laying  all  other  matters  afide,  and  notwith* 

N.B.  Foot  wit-  (landing  any  excufe,  you  be  in  your  proper  perfons 

puHnTniful,.   ^^^^^^  ^^^  "8^^  honourable  AUxandfr  Lord  Lwgb* 

pans.  borcugh^  our  chief  jutt ice  of  the  Bench,  on  Mwndtty 

the  day  of  nexr,  at  the  Guildhall  of 

the  city  of  London^  by  nine  of  the  clock  in  the 

'  forenoon  of  the  fame  day  (if  at  Weflminfter^  fay  **  at 

"  IVeftminfter- hall^  in  the  county  of  Middle/ex*)  ; 

if  at  (he  aflizes,  fay,  (^^  before  our  juftices  affigned 

**  to  take  the  affizes  in  and  for  the  county'of  Qr- 

**  ford,  at  Oxford  in  the  faid  county,  by  nine  of 

**  the  clock  in  the  forenoon  of  the  fame  day  in  the 

<<  Great  Hall  of  Pleas  there"),  to  teftify   all   and 

lingular  what  you  or  either  of  you  know,  in  acer« 

tain  caufe  now  depending,  and  undetermined  in  our 

court,  before  our  juftices  at  Weftmnftmr^  between 

*john  Denn^  plaintiff,  and  RicbardFenn^  late  of,  i^c. 

yeoman,  defendant,  in  a  plea  of  trefpafs  on  the  cafe 

^  (as  the  adion  is),  on  the  part  of  the  plaintiiF;  and 

this  you,  or  any  of  you,  are  not  to  omit,  under  the 

penalty  upon  each  of  you,  of  one  hundred  pounds. 

Witnefs    Alexandir    Lord    Lougbberougb^  at  IVift* 

minjier^  the  I2lh  day  of  February^  in  the  30th  year 

of  our  reign. 

This  is  already  printed,  and  may  be  had  at  the 

ftationers,  on  a  2i.  bd,  ftampt  parchment  i  no pra* 

eipe  for  it  is  required,  but  take  fame  to  the  proUlo- 

notaries  office,  and  get  it  figned,  pay  is.  feal  7^.; 

witneft muft be  and  each  witnefs  muft  be  ferved  with  a  copy;   and 

fer^cd  perfooally  jf  |„  j^^^  ^^        -j    ^^        jj^  jf    j^   ^^^  cOUntrv,    ihc 
fo  as  to  ground  f  »  j         .   '',  . 

an ittacbmeot,   P^^^Y    <cult  have  his  expeoces    tendered    him; 

a  nor 
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nor  will  the  court  grant  an  attachment  without  ana  reirontbie 
perfinal  ferinciy  and  the  witneflTes  arc  to  have  rea*  "P«nc««  tender- 

r      LI      M*  ^  if  in  th«  " 

finabUnsttce.  ^^^^ 

I  do  not  find  an  inftancein  the  books  of  an  at- 
Cadnnent  having  ifilied  againft  a  witnefS  for  his 
Don-attendance. — This  court  have  faid— we  (hall 
never  lay  it  down  as  a  general  rule,  that  an  at* 
tadiment  (hall  go;  for  wilful  contempts  and  afis 
ID  defiance  of  juftice,  we  might  grant  an  atcach- 
^  incnt.  Stepbenfon  v.  Brooke,  Pra£l,  Reg.  .^45.  And 
fo  it  was  faid  in  Strech&ux,  v.  Wheeler^  Barnes  497. 
and  in  Huffe  v  Fowh^  Barnes  33.  The  court  denied 
themie,  and  faid  it  is  never  granted.  Plaintiff  m&y 
bring  his  adion  on  Stai^  5  Eliz.  c.  9.  /  12.  Bu^ 
in  Bredie  v.  Tidtle^  Barnes  35.  the  court  there  faid 
that  in  fomc  cafes  they  will  grant  attachments  againft 
Wftnefles  for  not  attending  trials. 

Motion  for  an  attachment  for  non-attelidance,  Attichmeat 
afidavit  ftated  that  2f.  td,  was  paid,  and  a  promife  ^e-'ufcd.  % 
to  bear  all  expences.     That  a, place  was  taken  ih 
the  coach  for  her,  and  (he  undertook  to  go. 
When  the  coach  was  ready,  (he  confined  herfelf 
and  refufed  to  go.     Court  refufed  the  attachment, 
faying  it  might  afford  a  dangerous  precedent,   by. 
which  witnefles  coming  from  their  places  of  abode 
to  attend  at  trials,  might  be  deprived  of  the  repay- 
ment of  their  necelTary  expences  ;  the  whole  of  go« 
ingand  returning,  and  alfo  during  their  neceflfary 
ftay  there^  ought  to  be  tendered  to  them  at  the  time 
of  ferving  fubpoena,otherwife  an  attachment  would 
not  lie.     Fuller  v.  Prentice.     H.  Black.  Rep.  49. 

If  any  perfon  has  in  his  poiTeilion  any  deeds,  irHfH*,^r.  m 
writings,  books  of  account,  or  other  things,  which  j^^^^^P°^*=*^* 
it  may  be  neceiTary  to  produce  on  the  trial   of  the     "' 
caufe,  or  on  the  execution  of  a  writ  of  inquiry,  he 
ihould  be  ferved  with  a  copy  of  zfubfoena  duces  te^ 
aan^  commanding  him  to  bring  with  him  and  pro- 
duce the  fame ;  but  if  the  plaintiff  or  defendant  are 
to  produce,  or  the  attornies  on  either  fide,  then  a 
wtice  to  them  Jeer  thatpurpofe^   explaining  the  deed. 
tie.  will  be  Utfficient. 

B  b  2  George 
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SabpoBoa  docet 
tecum* 


Udbedt  corpus 
ad  tefiifiiaitdttm 


Affidavit  ia  or- 
d^  CO  obtain 
habeas  corpus  ad 
ttftificandum. 


Habeas  corpus 
ad  ttfli6candui7i» 


Garge^  &c.  as  in  the  former  one,  as  far  as  the 
place  oftrial ;  then  fay*  And  that  you  bring  with 
you,  and  produce  at  the  time  and  place  aforefaid, 
a  certain  deed  or  inftrument  in  writing,  bearing 
date,  Cffr.  (defcribe  the  thing  to  be  produced),  and 
then  and  there  to  teftify  and  (hew  all  and  fingular 
thofe  things  which  you  or  either  of  you  know,  or 
the  faid  deed  or  inibument  doth  import,  of  and 
concerning  a  certain  afiton  now  in  our  court  of  the 
Bench,  depending  between  (as  in  the  former  one.) 

If  a  witnefs  fhould  be  detained  in  prifon,  the 
following  habeas  corpus  ad  uftificandum  may  be  bad 
to  bring  him  into  court  as  an  evidence,  on  leaving 
which,  and  paying  for  the  return,  the  gaoler  muft 
bring  him  up ;  but  there  muft  be  an  affidavit  to 
ground  the  writ. 

A,  B.  of,  isfc,  plaintiff  in  this  caufe,  maketh 
oath  and  faith.  That  J.  B.  now  a  prifoner  for  debt 
in  his  majefty's  prifon  of  the  Fleets  is  and  will  be 
a  material  witnefs  for  this  deponent  at  the  trial  of 
this  caufe  ;  and  this  deponent  further  faitb,  Tbtt 
he  is  advifed  and  verily  believes,  that  he  cannot 
fafely  proceed  to  the  trial  of  this  caufe  without  the 
ccftimony  of  the  faid  J.  B, 

This  affidavit  muft  be  engrofTed  on  a  treble  fix* 
penny  ftamp,  and  fworn  before  a  judge,  who  oa 
reading  the  affidavit  will  grant  his  j^at  for  iheba' 
beas  corpus  \  ingrofs  the  habeas  corpus  ad  ieftificandum 
on  a  5f.  ftampt  parchment  firil,  and  take  fame  to 
the  judge  with  the  affidavit,  and  he  will  indorfehis 
name  on  the  writ ;  pay  him  4/.  and  %s.  fwearingaf- 
fidavit ;  take  it  to  the  prothonotaries,  pay  i;.  ^i^ 
figningffeal  'jd.  \  carry  writ  to  the  warden  (or  other 
gaoler  in  whofe  cuftody  the  prifoner  is),  pay  him  for 
his  return  of  habeas  corpus  <)s.  id.  if  one  caufe. 

George  the  Third,  i^c.  To  the  warden  of  our 
prifon  of  the  Fleets  greeting  (or  to  the  perfon  in  vA^fi 
cuflodf  he  is)  :  We  command  you.  That  you  have 
the  body  of  John  IVall^  in  our  prifon,  under  your 
cuftody  as  it  is  faid  detained  under  fafe  and  fecure 
conduct,  by  whacfoevcr  name  the  faid  John  IVoU 

may 
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may  be  called  in  the  fame,  before  the  right  ho- 

nourabk  y//r;rtfW/r  Lord  Loughborough^  our  chief 

juftice  affigned  to  hold  pleas  in  our  court  of  th^ 

fiencb,  at  Weftmnftir-  HalU  in  the  courty  o\  Mid- 

I  iUfix^  or  at  Guildhall,  in  the  city  of  London,  on 

I  the  day  of  (if  at  the  aiS^cs,  be^ 

fori  ourjufiicit  ajpgmd  to  hold  the  affivui  in  and  fof^ 

tbecouHty  of  Oxford^  on  MondsLy  the  day  of 

nexty  at  Oxford  in  the  faid  county)^  by  nine 

of  the  dock  in  the  forenoon  of  the  fame  day,  there 

to  teftify  the  truth,  according  to  his  knowledge,  in 

I         acertaincaufe  now  depending  in  our  court  before 

ourjuftices  ;  and  then  and  there  to  be  tried  between 

7^*  Demiy  plaintiff,  and  Richard  Fenn,  late  of,  (!fc. 

I         defendant,  ini  a  plea  of  trefpafs  and  aflault  (as  the 

'  aftioD  is),  and  immediately  after  the  faid  John  Wall 

iball  then  and  there  have  given  his  teftimony  be* 

fore  our  faid  chief  juftice,  to  return  him  the  faid 

I         Jdm  Wall  to  our  faid  prifon,  under  fafe  and  fecure 

I         condud;  and  you  have  there  this  writ.     Witnefs 

jBexander  Lord  Loughborough,  at  JViftnunftefy  the 

ladi  day  of  February^  in  the  30th  year  of  our  reign. 


Bb  3  Of 
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•  Of  examining  Witnejfes  on  InUrrogatmes. 

Hoi«  to  applj  In     If  after  iflTue  delivered,  and  notice  of  trial  given, 
term.  ^  witncfs  that  is  material  on  cither  fi(Je,  is  going 

abroad  or  beyond  fea,  fo  that  be  cannot  be  had  at 
the  trial,  the  party  who  wiflies  for  his  teftimony 
on  an  affidavit  of  the  fa<£^,  and  being  a  material 
witnefs  for  the  defendant,  without  whofe  teftimony 
he  cannot  proceed  to  trial,  may  apply  to  the  court 
two  days  before  the  trial^  for  leave  to  poftpone  it 
till  the  next  term,  on  account  of  bis  abfence, 
bu(,  this  Tule  cannot  be  obtained  without  con* 
fent  on  the  part  of  the  plaintiff^:  For  crofs 
examination  cannot  be  fupplied  by  depofitions. 
Barnes  447.  Froft  v.  IVbadcock.  If  he  refufe  to 
confent,  or  to  admit  the  faft,  the  court  will  affift 
the  other  party  by  putting  off  the  trial. 

I  think  notice  is  proper  to  be  given  before  the 
motion  to  the  oppofite  attorney  '*  To  put  off  the 
**  trial  on  account  of  the  abfence  of  J.  B.  a  material 
*<  fviinffs  fur  the  defendant**  until  the  frft fating 
within  the  next  term  5  make  affidavit  of  the  fcrvicc 
thereof,  then  givle  affidavit  to  ground  the  tnotioni 
and  of  the  fervice  of  the  notice  to  a  fcrjcant  to 
move,  fee  lox.  bd. ;  draw  up  the  rule  at  feconda? 
ries,  pay  7/.  ferve  Tame  and  make  affidavit  of  the 
fervice,  ^^  and  of  Jhevnng  the  original  rule  \^  give 
it  to  a  ferjeant,  with  a  brief  of  the  affidavit  to 
make  abfolute,  fee  \l  ij. ;  which  if  done,  dra«f 
up  rule  abfolute  at  the  fecondaries,  pay  for  faroeyf* 
and  ferve  copy  thereof  on  the  oppofite  attorney. 
N^  B.  Notice  mufl  be  given  on  the  other  fide,  of 
the  time  he  is  examined,  fo  that  the  other  party 
may  be  at  liberty  to  file  interrogatories^  and  crofs- 
examine  him  on  his  part^ 
HowiaTacitkn.  U  it  is  in  vacation,  application  muft  be  made  in 
a  fummary  way;  apply  to  a  judge  for  a  fum- 

moDS 
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motts  for  that  purpofe,  pay  2  s. ;  fcrve  copy  on- 
oppofite  attorney  ;  and  when  you  attend  the  judge, 
produce  to  htm  the  affidavit,  though  I  think  It 
WduM  fave  time  to  give  a  copy  at  the  tinre  of 
ferving  the  Aimmons,  and  on  attendance,  if  the 
motntf  doirients,  the  judge  will  make  an  order. 

ij  SkiU    13  Gee.  3,   f.  63.     Where  the  caufe  if  the  caufeof 
df  sidiOA  arifes  In  India^    and   a  fuit  is  brought  J^j?"  »"^"  >* 
tlKteupoti  in  any  of  the  king's  courts  at  Wejlrfdn^  "  ** 
Jitf^  ibe  court  is  impowered  to  ifTue  a  commiffion 
to  examine  witnefles  upon  the  fpot,  and  a  mode  is 
marked  out  for*  traofoMtting  the   depofitions  to 
England. 

After  a  rule  or  order  is  made,  the  witnefs  is  to  After  ni»c  made, 
be  x^txa  to  the  judge's  clerk,-  who  examines  him,  ""^l  witnefs  10  bt 
MM  the  inter  rogatories  are  to  be  left  there,  and  he  judge's  ckik. 
IB  tobe  fworn  upon  them  ;  after  he  is  examined  on 
boih  fides,   the  judge's  clerk  delivers'  out  copies 
of  the  depofitions  taken,   to  the  attornies,   upon 
payment  of  11^.  per  (beet ;    and   for  filing   the 
interrogatories,  2i. 

The  interrogatories  are  to  be  figned  by  a  ferjeant ;  in*errog;itorfei 
pay  him  according  to  length  ;  but  if  fmall  1/.  ir. ;  ^^  •»«  H^^* 
iagiwri  them  on  a  double  1  zd.  fhmpt  parchment. ' 

hUrr^gatwies  to  he  aimmtfiered  to  John  Black,  The  form  of  !<•• 
a  witmfs  U  be  produced^  Jworn^  and  examined  ^'J^^S^Y^^J  /*" 
on  tie  pari  and  behalf  of  ^oh  n  Denn,  plaintiffs  pUintiff. 
4ind  Richard  Fenn,  /t?/^  (/London,  merchant^ 
defendant^   before  Sir  Henry  Gould,  knight ^ 
one  of  the  jvfticee  of  onr  lord  the  king  of  the 
Benebf  purfuant  to  a  rule  of  the  faid  eourt^ 
made  on  the         day  of 

in  the  30th  year  of  the  reign  of  his  majefty 
king  George  the  Third ;  or  if  it  be  by  virtue 
of  an  order,  fay  (purfuant  to  an  Order  of  the 
feid  juflice  of  our  lord  the  king  gf  tbeBench, 
made  the  day  of  1790) 

Bb4  Do 
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loiprifliit* 


Lad  iQterro|t« 


Interrogttoriet 
for  defeadaat. 


Do  you  know  the  parties.  plaintiflT,  and  defend^ 
ant,  in  the  title  of  thefe  interrogatories  named,  or 
either,  and  which  of  them;  and  how  long  have  you 
known  them,  either,  and  which  of  them  ?  Deaare 
the  truth,  and  your  knowledge  herein, 

Laftly,  Do  you  know  of  any  other  matter  or 
thing,  or  have  you  heard,  or  can  you  faj  any  thing 
touching  the  matter  in  queilion,  in  this  caufe,  that 
may  tend  to  the  benefit  and  advantage  of  the 
complainant  in  this  caufe,  befides  what  you  h^ve 
been  interrogated  unto  i  Declare  the  fame  fully, 
sind  at  larg^,  as  if  you  had  been  fully  interrogated 
thereto. 

y.  e.  B. 

Intirrogatmis  U  bt  adminlftifiito  Richard  Fenn» 
a  witmfs  tobi  produad^  fworn^  and  examined 
en  the  part  and  btbalf  of  CD.  the  defendant^ 
at  the  fuit  of  A.  B.  before^  &c.  as  in  the 
Other, 


If  til«  WltQCfs 

doet  not  fo  after 
bffifts  examined, 
the  interroga* 
torict  Aal)  not 
be  read. 


Affidavit  to 
groopd  DottoB 
for  a  witoefa  to 
be  examiocd 
npoo  intcrroga- 
priea. 


If  a  witneft  going  to  fea  be  examined  upon 
interrogatories  before  a  judge,  and  the  trial 
conies  on  before  he  is  gone,  his  depofition  (hall 
not  be  read,  but  he  rouft  appear;  for  the  rule 
in  fuch  cafe  is  made  on  a  fuppofal  of  his  abfence. 
Sali.  691. 

J.  F.  of,  i^c.  mariner,  late  mailer  of  the  fhip  Z>« 
the  above-named  defendant,  maketh  oath.  That 
this  adion  is  brought  againft  him  for  an  afTauIt, 
fuppofed  to  have  been  committed  by  him  on  the 
faid  plaintiff,  who  was  a  mariner  belonging  to  the 
faid  Ihip,  and  on  board  the  (hip  £•  in  the  month 
of  Fibruary  laft,  when  the  faid  afiault  is  charged  to 
have  been  committed :   And  this  deponent  further 

faith.  That  PT.  S.  of ,  merchant,  was  a  p^f- 

fenger  on  board  the  faid  L.  at  the  time  the  faid 
affault  is  fuppofed  to  have  hsppened,  and  is  as  this 
deponent  is  advifed  and  verily  believes  a  material 

witnefr 
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witneis  for  him  in  bis  defence  to  the  faid  afiion, 
and  wtt&out  wbofe  teftlmony  thb  deponent  cannot 
fafcly  proceed  to  the  trial  thereof;  and  that  the 
faid  IV.  S.  if  about  to  leave  this  kingdom  on 
Mmday  or  Tuifilay  next,  or  before,  as  he  baa 
inionned  this  deponent,  and  as  this  deponent  vcril/ 
Micves* 


9tUf. 
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Brief.  rr^HE  brief  Is  ioflru^ions  Co  counfti.  Tor  fup^ 

I  porting  the  party's  cafe  in  whofe  behalf  it  U 
made  up  and  delivered,  for  calling  .witQcfies  to 
prove  or  difprove  fuch  matters  as  may  benefit  or 
prejudice  the  client,  and  for  properly  conducing 
the  caufe  through  the  courfe  of  the  trial ;  and  to 
this  end  it  (bould  contain  the  nanus  of  thi  parties^ 
an  ahfiraR  of  the  pleadings^  tbi  cafe  truly  fiattd^ 
with  fuch  obfervations  thereon  as  may  be  judged 
'  neceflary  an(f  proper;  and  laftly,  tho  names  of  ihi 
vjttnejfesy  with  a  {hort  mention  (as  an  index  to  the 
cafe,  by  way  of  proof)  of  what  they  refpc^ively 
kQow  in  fupport  thereof,  that  the  counfel  may  not 
be  at  a  lofs  to  call  the  proper  witnefs,  for  proof  of 
particular  fad^s,  as  may  be  neceiTary. 

In  this  brief  the  names  of  the  plaintiff  and  de- 
fendant are  only  once  ufed,  which  is  placed  at  the 
.  '    top  of  the  (heet  thus. 

Between  John  Denn^  plaintifi^ 
In  the  Common  Pleas.  and 

Richard  Fenn^  defendant. 

London^  (fs.)  The  plaintiff  declares,  for  that 
whereas  the  defendant,  (^c,  here  ftate  Ihe  counts  as 
fhort  as  you  can  to  the  end  of  the  declaration  :  then 
the  plea,  replication,  rejoinder,  ^c. ;  afterwarda 
the  cafe  and  evidence. 

For  the  benefit  of  the  clerk  I  (hall  feled  a  few 
of  the  general  heads  and  leading  maxims,  relative 
to  the  law  of  evidence. 
Bfidcnee.  As  in  public  judicatures  it  is  neceffary  to  fearch 

into  the  truth  of  fads  as  they  really  are,  hence 
whatever  may  be  exhibited  to  a  court  or  jury, 
whether  it  be  by  matter  of  record  or  writing,  or  by 
the  teSimony  of  witnefles,  in  order  to  enable  them 
to  pronounce  with  certainty  the  truth  of  any  matter 

ia 


in  dirptite,  whether  fuch  matter  relates  to  a  perfon's 
life,  liberty,  or  property,  is  called  evidence. 

Upon  an  adion  of  debt,   when  the  defendant  io  debt  on  boa4 
deoies  his  bond  by  the  plea  of  non  efi  fa£fum9  and  °'  ^^^* 
the  iflue  is,  whether  it  be  his  deed  or  no,  the  plaintiff 
nuft  prove  the  due  execution  of  it  by  the  fubfcrib- 
ing  witoefs,   or  if  dead  the  hand-writing  of  the 
obligor  and  witnefs,  as  alfo  his  death. 

Evidence  in  the  trial  by  jury  is  of  two  kinds.  Two  kindt  of 
cither  written,  or  parol,  that  is,  by  word  of  mouth,  «"<*«»<*• 
Written  frotfs^  or  evidence,   are,    i.  Records^  and 
2.  Amient  duds  of  thirty  years  Jianding^    which 
prove  themfelves   (unlefs  erafed  or  interlined  in 
macerial     matter).     Bull.    251.    But   3.   Modern 
dttdsy  and  4.  Other  writings ^  mud  be  acteded  and 
verified  by  parol  evidence  of  at  lead  one  of  the 
fubfcribing  witnefles.     And   the  one  general  rule  Beft  evMeocc  to 
that  runs  through  all  the  doArine  of  trials  is  this,  ***  •"'•^ 
that  the  heft  evidence  thi  nature  of  the  cafe  will  admit 
rft  fi>aU  always  be  required^   if  pe(fible  to  be  had  ; 
but  if  not  poflible,   thin  the  beft  evidence  that  can  be 
bad  Jhali  be  allowed,  Carth.  220.   Sho.  R.  39.    For 
if  it  be  found  that  there  is  any  better  evidence  than 
is  produced,  the  very  not  producing  it  is  a  pre- 
fumpcion  that  it  would  have  deteded  fome  falfe- 
-  hood  that  at  prefent  is  concealed.     Thus  in  order 
to  prove  a  leafe  for  years,   nothing  (hall  be  admit- 
ted but  the  very  deed  itfelf,    if  in  being  ;    but  if 
that  be  pofitively  proved  to  he  burnt  or  deftroyed 
(not  relying  on  any  loofe  negative,  as  that  it  can- 
not be  found,  or  the  like),    then  an  attefted  copy 
nay  be  produced,   or  parol  evidence  given  of  its 
contents.     Mod.  4.     Str.  401.  526.     Sa/Jt.  287. 
So  no  evidence  of  a  difcourfe  with  another  will  be  Dircoaife  no 
admitted,  but  the  man  himfelf  rouft  be  produced  ;  «'»<*«"««• 
yet  in  fome  cafes   (as   in   proof  of  any.,  ^#»^rtf/ General cuflomt^ 
atftoms,  or  matters  of  common  tradition  or  repute)^  ^^^*y  evidence 
the  court  admit  of  hearfay  evidence,  or  an  account  ^ 
of  what  perfons  deceafed  have  declared  in  their  Pife- 
time:  but  fuch  evidence  will  not  be  received  of  any 
particular  fa£ls.     1  Mod.  283. 

But 


;j8o 


IBmf. 


Books  of  ac- 
couot. 


Who  art  good 


Wbco  a^n1tted.  But  thoqgh  hearfay  be  not  allowed  as  dfre£l  cVh' 
dence,  yet  it  may  be  admitted  in  corroboration  of  a 
witnefs's  (eftimony,  to  Chew  that  he  affirmed  the 
fame  thing  before  on  other  occafions,  and  that  he 
is  fiill  conftant  to  himfelf.  Ibid.  So  too^  books  of 
account  or  (hop-book&are  not  allowed  of  theinfeUes 
to  be  given  in  evidence  for  the  owner,  after  the 
year  by  ftat.  7  Jac.  i.  c.  12.  nor  of  themfelvcs, 
within  the  year,  without  fome  circumftances  to 
make  it  fo :  but  a  fervant  who  made  the  entry  may 
have  recourfc  to  them  to  refrefh  his  memory  :  and 
if  fuch  fervant  (who  was  accufiomed  to  make  thefe 
entries)  be  dead,  and  his  hand-writing  proved,  the 
book  may  be  read  in  evidence*  i  Salk,  285. 
BuU.iji*  The  ftatute  excepts  accounts  between 
merchant  and  merchant,  in  the  ufual  intercourfe 
of  trade. 

All  perfons,  of  what  religion  or  country  they 
may  be,  that  have  the  ufe  of  their  reafon,  are  to  be 
received  and  examined,  except  fuch  as  are  infa- 
mous, {!fr.  Sa!L  690.  Bull.  288.  or  fuch  as  are 
interefted  in  the  event  of  the  caufe,  Ce.  Lit.  6. 
lb.  237 ;  but  it  muft  be  a  prefent,  not  a  future 
contingent  intereft.  i  Salk,  283.  287.  The 
hufband  cannot  be  a  witnefs  for  or  againil  the 
wife,  nor  the  wife  for  or  againft  her  hufband, 
becaufe  their  interefts  are  the  fame  (unlefs  in  cri- 
minal cafes).  Ibid.  Bail  cannot  be  a  witnefs, 
unlefs  exonerated.  Sir,  436.  All  others  are  com- 
petent witnefles,  though  the  jury,  from  other  cir* 
cumftances,  judge  of  their  credibility.  Vidi  Sir. 
140.    I  P.fy.  239.    Sir.  1 122. 

But  no  other  relation  is  excluded,  becaufe  not 
abfolutely  the  fame  in  intereft.     Bull,  283. 

A  party  interefted  for  the  fake  of  trade  and  the 
common  ufage  of  bufmefs,  may  be  a  vwitnefs,  as  a 
porter  in  a  (hop,  or  banker's  clerk.  Ibid.  284.  So 
a  party  interefted  where  no  other  evidence  is  reafbn* 
ably  to  be  expedied,  as  on  the  ftatute  of  hue  and 
cry.  Ibid.  So  where  he  acquires  the  intereft  by  his 
own  z£X  after  the  party,  who  calls  him  as  a  witnefs, 

has 
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has  a  right  to  bis  evidc^nce.  Ibid.  Siln.  586* 
3  Liv,  132.  .So  where  the poflibility  of  intereft  is 
V€iy  remote.  2  Lev.  231. 

One  witnefs,  if  credible,  is  fufHcient  to  a  jury  of  One  wltaefi, 
any  (ingle  fa£l,  though  undoubtedly  the  concurrence 
of  two  or  more  corroborates  the  proof.  Carth.  1 44. 
The  civil  law  requires  two.  Show,  158.  3  Mod,  283. 

In  anions  on  genera]  ad3s  of  parliament  thQ 
printed  fiatute-book  is  evidence  ;  but  not  on  private 
ads.  There  the  party  muft  have  a  copy  compared 
with  the  parliament- roil. 

Records  exemplified  under  the  broad  feal  may  be  Recofth* 
admitted  in  evidence.     BuiL  223.     But  the  exem- 
plification of  deeds  under  the  broad  feal  cannot.  Ibid, 

If  a  verdict  is  to  be  given  in  evidence,  an  office-  Verdia. 
copy  of  the  whole  record  mufi  be  made  by  the 
proper  officer,  examined  and  fworn  to.  Gilb.  25. 

No  verdi£t  (hall  be  given  in  evidence,  but  between 
fucb  who  are  parties  or  privies  to  it,  1  Ray.  730.  i 
with  this  reftridion,  that  it  is  of  a  matter  which 
was  an  iHue  in  the  former  caufe.  Hob.  53.  Fidi 
Cartb.  131.     2  Sir.  1151. 

When  a  writ  is  only  inducement  to  the  a£lion.  Writ. 
the  taking  out  the  writ  may  be  proved  without  any 
copy  of  it :   but  when  the  writ  itfelf  is  the  gift  of 
the  adion,  you  mud  have  a  copy  from  the  record. 
Bull.  230.     Vide  I  Ray.  733. 

Where  a  deed  is  inroUed  (purfuant  to  the  fiatute],  Btrgkiflaadftle, 
the  indorfemcnt  of  the  inrollment  is  evidence,  with* 
out  further  proof.    Bull,  q.%^,  251.    3  Z/x;.  387. 

Where  a  fine  is  to  be  proved  with  prociamationc^ 
the  proclamations  muft  be  examined  with  the  roll. 
Ih'td.    AUen  13.    Clay,  51. 

As  to  recoveries.  When  you  (hew  a  modern  RccofCTici* 
recovery,you  muft  prove  feifln  in  the  tenant  to  the 
precipe.  In  an  ancient  recovery  fcifin  will  be  pre- 
fumed,  efpecially  where  pofleflion  is  gone  agreeable 
CO  it  ever  fince.  i  MJ»  i\j.  Vidi  Siat.  14 Geo.  2. 
€.  20.    Hdi  2  Sir.  liCg. 

An  anfwer  to  a  bill   in  chancery  is  evidence  Aof«er  m 
againft  the  defendant,  but  the  bill  and  anfwer  muft  «*»*»'*'y* 

be 
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Probate,  &c» 


Rolls  of  court 
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General  charac* 
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be  read  rrom  an  oi&ce  copf ,  (worn  to  be  examined. 
The  office  copies  of  depofitions  are  evidence  in 
chancery,  but  not  at  common  law,  without  exa-< 
mination.  Bull.  225.  231.  233,  234.  A  decree 
may  be  given  in  evidence  between  this  fame  parties^ 
or  any  claiming  under  them.     2  Mod.^  231. 

An  affidavit  made  in  any  caufe,  proof  of  fuch 
caufe  depending,  and  thai  fuchaffidavit  was  afed  by 
the  party,  would  perhaps  be  fufficient  proof  of  its 
being  fworn.  i  Show.  397.  ^«.  if  his  hand-writing 
(hould  not  be  proved. 

When  a  poftea  is  good  evidence,  i  Sir,  162.  it 
is  evidence  of  a  trial,  but  not  of  a  verdid. 

Probate  of  a  will  or  letter  of  adminiftration  under 
feal  is  good  evidence  as  to  the  perfonal  eftate.  BuU. 
242.    Vide  Ray,  405.      i  Sid.  359. 

The  rolls  of  a  court  baron  are  evidence;  for  they 
are  the  pxjblic  rolls  by  which  the  inheritance  of  every 
tenapt  is  preferved.     Bull.  243. 

The  regiftcr  t)f  chriilenings,  marriages,  and 
burials  is  good,  or  the  copy  of  it,  copied  exa6^Iy, 
and  examined  from  the  original.  Ibid*  Cro.  EUtu 
411.     ^tf^r45r. 

A  copy  of  the  admiffion  to  a  copyhold  eftate  if  good' 
evidence,  2  Barn.  406.  examined  by  the  court  rolls. 

In  all  cafes  v/hcre  a  general  <:hara<^er  or  behaviour 
is  put  in  ifTue,  evidence  of  particular  fads  may  be 
admitted  ;  but  not  where  it  comes  in  collaterally. 
BuU.  291. 

Ambiguitas  verborum  lativs  verificatione  fuppUtur^ ' 
jwm  quod  ex  fa^o  oritur  amb/guum  verificatione  fa&i 
tollitur. 

In  every  iflue  the  affirmative  is  to  be  proved ;  but 
when  fo  proved,  the  other  fide  may  conteft  it  with 
oppofite  proofs.  But  to  this  rule  there  is  an  excep* 
tion  of  fuch  cafes,  where  the  law  prefumes  the 
affirmative  contained  in  the  iflue.     BulL  293. 

That  no  evidence  need  be  given  of  what  is  agreed 
by  the  plead ingf>.     Ibid. 

That  whenfoever  a  man  cannot  have  advantage 
of  the  fpecial  matter  by  pleading,  he  may  give  it  in 

evidence 


evidence  on  the  general  ifiue.     2  Roll.  Ab.  682. 
Co.  Lit.  283.     I  Jen.  240. 

If  the  fubftance  of  the  ifiue  be  proved,  it  is  fuffi-  Subftance  of  the 
cient  Co.  Lis.  282.    Hob.  53.  55.    2  Rol.  706.    *'^"=* 

Where  the  iflue  is  joined  on  the  point  of  the  Mo<h  gt  ftrma.' 
adion,  there  modo  ot  forma  is  mere  form  ;  and  need 
not  be  proved.  Co.  Lit.  281.  But  when  a  colla- 
teral point  in  pleading  is  traverfed,  then  modo  et 
forma  is  of  the  fubftance  of  the  ifliie,  and  muft  be 
proved.     Ibid. 

If  brief  is  in  an  ejedimentcaufe,  follow  thefe  rules:  Ejeffmenei 
I.  Begin  with  the  perfon  feifed  in  fee  of  the  pre-^"*^' 
mifes  under  whom  the  lefTor  of  the  plaintiff  claims; 
deduce  the  title  from  fuch  perfon  fo  feifed,  fetting 
f9rth  the  dates  and  contents  of  the  conveyances,  and 
ftate  how  they  are  executed,  whether  by  livery  of 
feifin,  or  by  inrolment,  by  leafe  and  releafe,  or  by 
fine  and  deed  of  ufes,  if  in  by  purchafe,  prove  the 
deed. 

If  witnefles  are  dead,  prove  they  are  fo,  and  the 
hand-writing,  with  that  of  the  grantor.  If  not  an 
old  title,  prove  the  perfon  feifed  and  in  poflef&on^ 
under  whom  you  claim. 

2«  If  by  will,  the  original  mufl  be  brought;  and  ifcUimbjrwiU. 
one  of  the  witnefies  if  he  proves  the  other  were 
there  prefc  nt,  it  is  fufficient.  2  Peere  IV.  Rep.  509, 
510. 

3.  If  plaintiff  is  inbydefcent,  prove  the  anceftorOefceat. 
feifed  in  fee  under  whom  you  claim,  fet  forth  and 
prove  your  pedigree,  which  is  generally  put  in  the 
brief,  thaccounfel  may  comprehend  it  without  per- 
plexity: alfo  fet  forth  defendant's  title  fo  far  as  you 
have  knowledge,  with  obfervations. 


^oileat 
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Aiibciate  ia*  J^O&TBA  18  a  return  of  the  judge  before  whom 
dorfwthepoileay  /^  the  caufe  IS  tried,  after  a  verdifl  of  what  was 
!£!7*?!2^  <'onc  therein,  and  is  indorfcd  on  the  back  of  the 

toe  baut  01  re*    .  .  >•       h  ■ 

cord.  ^ifi  pr*^^  record. 

When  the  caufe  is  tried  at  the  (ittings  in  Lsnim 
or  Middlifix^  the  aflbciate  indorfes  the  ptflga  upon 
the  back  of  the  record,  (if  the  defendant  does  not 
within  time  either  move  in  arreft  of  judgment,  or 
for  a  new  trial);  call  on  Mr.  Bearcrofi'z  clerk, 
LincolrCs  Inn^  for  fame,  then  get  it  damped  with 
a  double  half-crown  ftamp  at  the  flamp-office,  the 
day  70U  are  intitled  to  fign  jud|ment9  go  to  the 
prothonotaries  office,  pay  lot  the  ugning  of  judgment 
7/.  4^.  'j  take  the  poftga  to  one  of  the  prothono* 
taries,  and  he  will  ux  cofts  thereon. 

N.  B.  There  is  no  rule  given  for  judgment  in 

this  court,  but  you  wait  the  time,  i.  /•  the  four 

days. 

clerk  of  tSst      Every  clerk  of  aflize,  and  the  aflbciate  to  the  lord 

Aldi*^3!rr"     chief  jufticc,  fluli  make  returns  oipojieas  upon  le- 

twniof  po'^at,  ^ords  iiTuing  out  of  this  court,  whereupon  any  pro* 

fte.  to  protho*  ce^dings  have  been  by  virtue  of  any  writ  of  nifi 

nottriet,  prius^  diftringas^   or  habeas  corpora  juratorum^  and 

caufe  the  fame  to  be  delivered  to  the  prothonotaries 

of  this  court,  upon  the  quarto  d'u  poft  of  the  return 

of  the  writ  of  nifi  prius  in  bank,  on  pain  of  20  L 

and  (hall  take  the  fees  due  to  them  refpe&ively  for 

the  return  of  every  j>o/lea,     R.  E.  2  Jac.  2.   and 

take  the  fees  for  the  return  thereof.   • 

Poftct  to  be  l«rt      Where  final  judgment  (hall  be  Cgned  upon 

iTnti*  w*^*.*°^^^'  ^^  iiffw//i/iViM,  they  (hall   immediately  be 
jmng  j   I-     j^^^  ^.^1^  ^^^  ^^^^^  ^j.  ^^^  judgments  of  the  pro- 
thonotaries,   and  (hall  not  afterwards  be  uken 
out  of  the  office  without  leave  of   the    court. 
R.  Trim  13  Geo.  2. 

9  PoJIeM 


T$flia  may  be  amended  by  the  judges'  notes  or 
certificate,     ff^diiamt  v.  Jonts.     Cooke* s  Rep*  118. 

It  was  ordered,  that  the  aflbciate  do  amend  the  ^^^  tmendtd^ 
pojiea  in  court;    that  defendant   have  four  J«y«atoto«SIL 
after  the  amendment  to  move  ia  arreft  of  judgment* 
JUmkfy  V.  Smitb.   Barms  449* 


Cc  ^ajcii 
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Tiiiag  coSi  if    |  F  there  are  extra  cods,  an  affidavit  of  the  expenses 
•*^  i  18  nccefTary  to  be  ihade  before  taxation;   in 

country  caufes,  affidavits  are  generally  made';  and 
if  fworn  there,  one  of  the  fecondaries  will  mark 
it  before  the  cofis  are  taxed ;  he  is  fuppofed  to  make 
an  office  copy,  for  which  he  is  paid  Sd.  per  flieett 
befides  damps  i  but  if  the  office  copy  is  not  wanted» 
then  on  payment  to  the  fecondary  of  8d»  per  (heeCt 
he  will  permit  you  take  the  original  to  tax  the 
cofts,  which  the  prothonotary  keeps,  and  fends 
over  to  the  fecondary  to  file ;  and  N.  B.  It  is  ufual 
to  fend  the  copy  of  affidavit  to  the  oppofite  attorneys 
for  which  is  allowed  4^.  per  (beet. 
Notice  to  tu.  It  is  alfo  ufual  among  fair  pra&ifers,  to  give  the 
oppofite  fide  notice  of  taxing  cofts,  without  a  rules 
but  if  you  cannot  rely  on  the  attorneyy  then  apply  to 
the  fecondaries  office  for  a  fide  bar  rule  to  be  pre« 
fent  at  taxing,  pay  47. 1  ferve  copy  on  the  attorney 
of  the  other  fide,  and  be  then  muft  give  notice* 

If  either  party  (hould  die  before  execution  ifluej 
then  the  judgment  muft  be  revived  by  Jii.  fa* 
Stat.  8  &r  9  /^.  3-  f.  10. 

AlHdint  of  in-  In  the  Common  Pleas,  Denn  v.  Feme. 

cidie  cofli.  J  2  ^f^  ^^^  ^y^^  plaintiff  in  this  caufe,  and  CL 

B,  of»  iic,  attorney  for  the  above-named  plaintiff, 
feverally  make  oath,  and  fay;  And  firft  this  depo- 
nent C  B.  for  himfelf  faith.  That  notice  of  trial 
was  given  in  this  caufe  for  the  laft  affizes,  to  be 
holden  at  Oxford^  in  and  for  the  faid  county,  and 
that  he  did  caufe  three  fubpeenas  to  be  iffued  out  on 
the  part  of  the  faid  plaintiff,  and  that  J.  L.  of,  &r, 
C. L.  of,  Csff.  E.T.  of,  l^c.  G.  H.  of,  fefr.  J. K. 
of,  ^c.  (hire  infcrt  the  names  of  the  witnejfes^  and 
tbiir  places  of  abodfy  with  their  addition  of  trade^  &c.) 
were  all  qf  them  feverally  fubpceoa'd  on  the  part  of 
1  the 
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the  i^hintiff,  and  that  the  place  of  refidence  of  the 
bid  jf.  L»  C.  L.  and  G.  H.  is  diftant  from  this 
deponent  twdve  miles:  And  this  dtponent  further 
faith,  That  all  the  faid  witnefles  were  material  and 
iicceflary  for  the  faid  plaintiff;  and  that  the  faid  jf. 
L»  &r.  were  all  paid  with  their  fubpcenas  is.  each^ 
and  that  the  faid  jf,  L.  ^c.  (here  again  name  thetvit* 
^ffes)  were  nectflarily  abfent  from  their  places  of 
abode  in  going  to,  and  returning  from  the  faid  af- 
fixes, three  days  ;  and  this  deponent  was  alfo  necef- 
farily  abfent  from  his  p^ce  of  abode  three  days ; 
and  that  the  ufual  place  of  abode  of  the  faid  if.  L^  is 
difiant  from  Oxford  thirty*feven  miles;  and  that 
the  ufual  place  of  abode  of  the  faid  C  L*  is  diftanc 
from  Oxford  ten  miles  (go  on  andjhew  the  diflana  of  ' 

mry  toitnefs  from  the  ajfxe  town):  And  this  dq>o- 
neat  further  faith,  That  the  faid  jf,  L,  was  very 
old  and  infirm,  and  that  he  was  obliged  to  hire  a 
poftchaife  for  her,  from  her  place  of  abode  to  the 
faid  affizesy  and  back  again  (file  the  faid  A.  L.  not 
being  able  Co  travel  in  any  other  way),  and  chat  he 
did  pay  for  the  fame  the  fum  of  5/.  lOr.  1  sitid  that 
he  did  alfo  pay  to  her  for  her  lofs  of  time,  trouble, 
and  expence,  the  fum  of  4/.  4/.  •*  And  this  deponent 
further  faith,  That  he  did  pay  to  the  faid  C  L. 
£«T.  G.  H.  ^c,  for  their  lofs  of  time,  trouble,  and 
expence,  the  fum  of  3/.  lOr. :  And  this  deponent 
further  faith.  That  his  biief  confifted  of  five  (heets 
of  paper,  and  that  he  did  pay  to  Mr.  Bearcroft  with 
bis  brief  and  clerk  4/.  6r.  bd.  and  to  Mr.  Baldwin  N.B.Thebrieft 
and  bis  clerk  2/.  4/.  bd,  and  the  following  court  fees :  J^f  J  '^  ,u  ^^ 
to  the marflial  for  entering  the  caufe,  lis, ;  to  the  c«Ph« 
jury,  tipftaff,  and  bailiff,  14/.;  to  the  marfhal  and 
crier,  171.  |  and  to  the  aflbciate,  1/.  i^i.bd,:  And 
this  deponent  A.  B.  for  himfelf  faith,  That  he  did 
pay  for  the  expence  of  himfclf  and  witnefTes,  pend« 
ing  the  faid  trial,  the  fum  of  5/  lOi,  bd. 

It  is  impoffible  to  form  a  general  precedent  for  an 

affidavit  of  increafed  cofls,  as  every  caufe  varies  fo 

C  c  2  suidi 


much  10  expence  and  circumftances ;  therefore  yoKf 
have  nothing  more  to  do  than  ftate  the  fads ;  but  it 
muft  be  with  certainty^  as  the  prothonotary  cannot 
afcertain  the  expenccs  of  the  witnefTes  without,  and 
with  that  you  are  to  (hew  that  every  thing  is  luajjarj 
and  material  as  far  as  your  beliif  gus^  to  be  produced 
on  the  part  of  your  client ;  and  the  ptaa  of  ahiioi 
your  witniffis  muft  alfo  hcjhniony  with  their  diftanct 
from  the  plaa  where  the  affiius  are  beUt  >n<^  ^^ 
time  they  were  neceflarily  going  to  and  returning 
from  the  affixes ^  other wifi^  they  cannot  be  allowed 
for. 


fyfttiA 


I    3^9    1 

^pttiai  Witxhitt. 

IF  there  be  a fpecisil  vtrdiQ,  the plaintifPs  attor-  How  to  pracetd 
ncy  with  the  defendant's  generally  get  it  fettled,  o?  •  fp«oM  ?«'•• . 
by  the  two  ferjeants  who  fign  the  fame,  which  is  * 
then  left  with  the  aiTociate  to  be  copied  for  each 
party  %  pay  8^.  pir  iheet  $  after  it  is  done,  take  it 
to  Mr.  Sherwood  at  the  prothonotaries,  who  will 
make  fix  copies  thereof,  viz.  four  for  the  judges^ 
and  two  for  the  ferjeants  on  each  fide ;  pay  for 
fame  2/.  4^.  per  fliect.  This  the  plaintiflrs  attor- 
ney does,  and  delivers  three  to  the  defendant's  at* 
tomey;  if  he  does  not  pay  for  them,  then  the 
plaintiff's  attorney  may  deliver  the  four  to  the 
judges  ;  pay  each  clerk  is. ;  and  when  it  is  entered 
OQ  the  roily  give  brief  to  a  ferjeant  with  loi.  (>d, 
to  move  for  a  confiUum^  who  iigns  it ;  take  it  to  the 
fecondariea  at  Wefiminjler^  and  have  the  roll  in 
court;  they  will  inark  the  roll,  and  in  the  evening 
draw  up  rule  for  conjilium  with  the  fecondaries, 
pay  51.  $  fet  the  caufe  down  with  them,  pay  is, ; 
ferve  copy  of  the  rule  on  the  oppofite  attorney }  ' 
give  brief  to  a  ferjeant  to  argue;  if  judgment  is 
given,  draw  up  rule  with  the  fecondary,  pay  5;. ; 
dien  tax  the  cods  as  in  other  cafes. 

By  rule  At.  1654,  /  aj.     That  on  finding  fpe-  Coqnfel  to  fob* 
dalveidias  where  the  points  are  fingle,  and  not[;^''^^^' P^^* 
complicated,  and  no  fpecial  conclufion,  the  coun-    ^       "* 
fel,  if  required,  do  fubfcribe  the  points  in  queftion, 
and  agree  to  amend  omiifions  or  miftakes  in  the. 
mejke  conveyance,  according  to  the  truth,  to  bring 
the  point  in  queftion  to  judgment. 

That  unneceflTary  finding  of  deeds  in  bac  verba^  Deedi  to  be 
where  the  queftion  reds  not  upon  them,  but  are^o^'n^*  according 
only  derivation  of  title,'  to  be  fparcd  j  and  found  ^  ***•  f«»>ft*n«. 
fliortly  according  to  the  fubftance  they  bear  in  re*' 
ference  to  the  deed,  as  feofment,  leafe,  grant.  Vc» 
Ibid. 

C  c  3  By 
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Copici  of  fp-cial  By  rule  £.27  Car.  2.  It  is  ordered.  That 
mujjfrl  t"o*be*'  ^"^^^V  attorney  (hall  deliver  true  copies  of  the  re- 
delivered  to  the  cofd  of  fpecial  vcrdi^s  to  the  refpe^ive  juAicesof 
juflicet  one        this  court,  by  the  fpace  of  one  whole  week  at  the 

r»y?  "^'^^  ^^^  '<^**  n^*^  ^f^'«  ^^«  ^*y  appointed  for  fuch  argu. 
*  mcnt ;  namely,  the  attorney  for  the  plaintiff,  one 

pllinti^*t,  *«nd  ^^py  thereof  to  the  lord  chief  juftice,  and  another 
two  by  the  de- to  the  fenior  judge;  and  the  attorney  for  thede* 
fendant'i  »iwr- fgpjant^  likc  copics  on'  each  of  the  other  two 
'*^-  '    juRices. 

Kor  liny  trgu*  That  no  argument  by  counfel  on  either  fide  (hall 
inent,  till  the  be  heard  at  the  bar,  until  books  be  delivered  to  all 
vered*        ^  *"  the  judges  :  provided  ncverihelefs,  that  in  cafe  the 

._  '  .  attorney  of  either  party  (ball  not  deliver  books  as  he 

Attorney  on  ei-         •      -^  •        -r    .  •  .        /«  •      r 

ther  fide  inty    ought,  then  if  the  attorney  on  the  other  fide,  tor 

deliver  all  (he  expediting  his  client's  caufe,  will  deliver  books  to 
books,  ind  fhtil  jjjj  jj^g  judges,  threi  dayi  at  the  leaft  before  the  ar- 
tfio!!S**"xt  in"'  gunient,  counfel  (hall  be  heard  on  his  client's  be- 
c^ftf,  half  at  the  day  appoitited  \  and   the  attorney  deli- 

vering books  as  aforefaid,  (hall  be  imburfed  the 
charges  of  delivering  the  two  books,  which  ought 
to  have  been  delivered  by  the  attorm-y  of  the  advcrfc 
party  ;  which  charges  the  faid  attorney  Qi^^l  ^ 
bound  to  pay  upon  demand  thereof.     Ihli. 

And  laftiy,  it  is  ordered.  That  if  the  charges  of 
delivering  the  faid  two  books  (hall  not  be  paid  be- 
fore judgment   (hall   be   given  in  the  ca«le,  the 
charges  of  deliveiing  the  faid  books  (hall  be  allow- 
ed upon  taxing  co(ls ;  and  in  that  caf':  the  attorney 
(hall  not  be  compelled  to  pay  the  faid  Cofts.     But 
XT  r^b'^'at-  '^  "°  ^°^^  ^^^  ^^  ^^  ^^y^^^  in  the  cafe,  then  tbcat- 
uchneatl  ^  *   'torney  making  default  in  delivering  books  as  afore- 
faid, (hall  be  compelled  to  pay  the  charges  of  the 
^•copies  fo  delivered  by  the  attorney  of  the  advcrfc 
^  partv,  by  attachment  or  otherwife  as  the  cotut 
ibal)  think  6t.     Ibid, 

N.  B.  The  court  will  refufe  to  hear  counfel  upon 
the  argument,  unlefs  the  books  are  paid  for  by  the 
defendant's  attorney.  Note  on  the  above  rule,  re* 
fcrence  to  M*  6  G<o.  2.  r/j?.  3. 

,    Sptcid 
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Special  Cafe. 

Another  method  of  finding  a  fpecial  ?erdid».is  Special  caft. 
when  the  jury  find  the  verdict  generally  for  the 
plaintiffj  but  fubjed  neverthelefs  to  the  opinion  of 
the  court  above  on  a  fpecial  cafe  ftated  by  the  fer- 
Jeants  on  both  fides,  with  regard  to  a  matter  of 
law ;  which  has  this  advantage  over  a  fpecial  ver- 
did,  that  it  is  attended  with  much  left  expence,  > 
and  obtains  a  much  fpeedter  decifion ;  the  poftea 
being  ftaid  in  the  hands  of  the  officer  of  ir^ />r/W 
(afibciate)  till  the  queAion  is  determined,  and  the 
verdict  is  then  entered  for  the  plaintiff  or  defendant 
as  the  cafe  may  happen :  But  as  nothing  appears 
upon  the  record  but  the  general  verdi6^»  the  partiea 
are  precluded  hereby  from  the  benefit  of  a  writ  of 
error,  if  dtiTatisfied  with  the  judgment  of  the  court 
upon  the  point  of  law. 

If  a  fpecial  cafe  be  made,  then  it  is  fettled « by  How  to  proceed, 
the  two  ferjeanta  and  figned  ;  and  the  aflbciatc 
makei  a  copy  for  each  party,  pay  him  8^.  per  (beet 
then  give  brief  to  a  ferjeant  to  move  for  a  concilium^ 
draw  up  rule  for  argument  with  the  fecondary; 
lienre  copy  on  the  oppofite  party  ;  make  four  copies 
of  the  pleadings  and  cafe  for  the  judges}  each  at- 
torney makes  two.  The  plaintiff's  attorney  de- 
livers two,  viz.  one  to  the  chief  jufiice^  and  one  to  the 
Jenior  judge ;  and  the  defendant's  attorney,  to  the 
other  two  judge $. 

In  a  cafe  for  the  opinion  of  the  court,  the  fa£U  What  it  wfjbk 
proved  at  the  trial  ought  to  be  ftated,  and  not  the  ^  ^^^ 
evidence  of  the  fads  only ;  thus  in  trefpafs  on  « 
copyhold,  it  is  not  enough  to  ftate  that  the  admif- 
fioo  of  plaintiff  was  proved,  but  muft  ftate  that 
^txxkixS  had  titU  orpojfefjkn.  2  fVilf  163.  Pal* 
mer  v.  Jobnfon. 
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Of  :^tte(Hn5  the  giuugment^ 

Arref»of  judg*    A  RRESTS  of  judgment  arire  from  iotrrnfic 
n^t«  j^\  caufes  appearing  upon  the  face  of  the  record  ; 

for  a  judgment  can  never  be  arrefted,  but  for  tbat 
which  appears  on  the  face  of  tht  record  itfslf^  Lord 
Raym.  132.  The  court  after  verdid  will  do  every 
thin^  they  can  to  help  the  declaration^  and  will 
fuppofe  every  thing  right,  unlefs  the  contrary  ap- 
pear on  the  record,  1  ffllf  255.  but  not  after 
judgment  by  default,  2  Bur»  899. 

After  verdi^l,  a  man  may  alledge  any  thing  in 
the  record  in  arreft  of  judgment,  which  may  be 
affigned  for  error  after  judgment,  2  Roll.  Ab.  716. 
So  after  interlocutory,  before  the  principal  judg- 
ment, Cro,  Eiiz.  914.  235.  And  judgment  after 
verdi6i  (hall  not  be  arretted  for  an  obje£lion  that' 
would   have    been    good  on    demurrer,    3   Bur*' 

1725. 

After  jodgment      After  judgment  on  demurrer,  defendant  fhali  not 
on  damorrer,  ^^  ^^^^q  judgment  on  the  return  of  the  ifl- 

ihall    not  move       .         r  "'       •         .  •    •      ■  ■  i 

to  arreft  the    .quiry^  for  an  exception  that  might  have  been  taken 
judgment.         on  arguing  the  demurrer;  fecus  in  cafe  of  judgment 
by  default,  or  if  the  fault  arifes  on  the  writ  of  in- 
quiry or  verdid.     Sir.  425. 
Motion  before        Motion  in   arreft  of  judgment,    in  this  court, 
appearance  day.  ^^yft  j,^  ^gj^  before  or  upon  the  appearance  day  of 
the  return  of  the  habeas  corpora  juratorum^  Barnes 
If  moved  on  laft  445.    Lyte  V.  Rivers.     And  if  it  is  moved  on  the 
^y  notice.        |^jj  ^^y  ^f  itTxti^  there  muft  be  notice  given  of  the 
motion,  which  will  require  an  affidavit  of  the  fer- 
vice.     Camp  v.   Gale^  Cooie's  Rep,    107.    Barnes 
247.  S.  C. 
When  not  to  be     Judgment  fliall  not  be  arretted,  becaufe  the  de- 
•rreflcd.  fendant's  name  is  put  in  two  counts  inftead  of 

plaintiff's,     3  TUlf.  40.  Richards  v.  Symonds. 
How  to  nore.        If  the  party  moves  in  arreft  of  judgment,  the 
roll  muft  be  brought  into  court  upon  the  motionf 

and 
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and  marked  by  the  fecondary  ;  pay  treafury-kcepet 
1  J.  fecondary  is,  crycr  6d. ;  alfo  if  there  be  a  ver- 
did,  you  miift  defire  the  aflbciate  to  have  the  re- 
cord of  ttifi  prius' in  court  the  day  you  mean  to 
move;  pay  him  6j.  id. ;  give  brief  to  your  feijeanr, 
to  move,  **  that  the  entry  of  the  final  judgment  be 
^^Jlayfd  until  tht  court  Jhall  otherwife  order.'*  In  the 
evening  draw  up  the  rule,  which  will  be  in  thefe 
words :  '•  Upon  reading  the  record  of  nift  prius  The  rule,, 
between  the  faid  parties,  it  is  order ed^  that  the  ent^y 
ef  final  judgment  upon  the  Vifdif^  found  f^r  the 
plaint -jfiT  be  Jlayed  until  this  aurt  be  moved  on  3^- 
half  of  the  plaintiffs  and  ft)all  othcrwife  order :  let 
notice  of  this  rule  be  givm  to  the  plaintiff,  hi^  attor^ 
my  er  agf:nij  and  let  ^notice  of  the  motion  to  dif-^ 
charge  this  rule  be  given  to  the  defindant^  his  attorney 
or  agent ;"  pay  ferjcant's  fee,  one  guinea  at  Icaft^ 
rule  y.  \  fcrve  copy  on  plaintift's  attorney. 

If  the  plaintiff  means  to  difcharge  the  rule,  he  How  plaintiff  it 
iniift  give  notice  thereof  thus  :  "  lake  notice^  that  ^  proceed. 
this  honourable  court  will  be  moved  to-mornw^  or  fo 
foon  after  as  counfel  can  be  heard^  that  the  rule  made 
in  this  caufe  the  day  of  laft  m^y 

he  difcharged'*  Serve  copy  on  defendant's  attor- 
ney, and  make  affidavit  of  the  fervice  ^  give  brief 
to  a  ferjeant,  and  he  will  then  argue  the  point; 
fee  difcretionary. 

If  judgment  is  arrefted,  then  draw  up  rule  in  the  How  to  proceed 
evening  with  the  fecondary  (pay  5/.)  j  ferve  copy  «nujJ««neot  ir- 
on plaintiff's  attorney  ;    there  are  no  cofts  allowed  ^  *  * 
in  this  cafe.  Cowp.  Rep.  407. 

If  the  rule  is  difcharged,  then  plaintiff's  attorney  V  role  dif- 
draws  up  rule,  and  n>ay  proceed  to  tax  his  cofts  in  «^*'8^*** 
the  ufuai  way. 

If  you  move  in  arreft  of  judgment  on  the  in-  How  towoTe 
quifition,  and  the  fame  is  not  t^ken  from  the  fheriff,  "P^"  "  *"»'"*- 
give  him  notice  to  produce  it  in  court,  in  order  to 
move  for  the  rule  ;  pay  him  6j.  id.  ;  make  affidavit 
of  the  fervice,  left  he  Ihould  not  produce  the  fame. 
If  the  plaintiff's  attorney  has  it,  then  give  him  no-* 

tice 
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tice  eo  produce  it,  and   make  the  like  affida?it; 

then  proceed  as  before.  « 

KuUtobeab.        With  regard  to  arreft  of  jadgnienf  upon  matter 

ftrved  in  arrtft  of  law,  this  rulc  is  to  be  obfcrved,  «*  That  what- 

otjadgment.      ^^^  ^^  alUdged  in  arrefi  of  judgnuntj  muftbifucb 

matUr  as  would^  upon  dimurnry  have  ban  fufficiiwi 

to  overthrow   the  aSiUn  or  plea**      But  this  rule 

will  not  hold  i  converfo^  viz.    <*  That  every  thing 

that  may  be  alledged  as  caufe  of  demurrer  will  be  good 

in  arrefl  of  Judgment ;  becaufi  many  omijfions  and  ir- 

fe&Sy  if  not  taken  advantage  of  in  time^  are  cured 

after  verdi^  by  thejlaiutes  ^jeofails." 

If  the  rule  is  difcbarged,  then  plaintiff's  attorney 
draws  up  the  rule,  and  may  proceed  to  tax  his  cofti 
in  the  ufual  way,  on  the  pojlea  or  inquifition. 


0i^ 


I    395    I 

^etD  %xiaU 

NEW  trials  were  granted  before  1655.  ^^* 
I38,  466.  Trials  by  jury  in  civil  caufe^ 
could  not  fubfift  now  without  a  power  fomewhere 
to  grant  new  trials,     i  Burr,  390. 

A  new  trial  is  retrying  the  caufe  before  another  Newtriil^whaii 
Jury ;  but  with  as  little  prejudice  to  either  party,  as 
if  it  bad  never  been  heard  before.  }}fo  advantage  is 
taken  in  the  former  verdi<!%  on  the  one  fide,  or  the 
rule  of  court  for  awarding  fuch  fecond  trial  on  the 
other  i  and  the  fubfequent  verdid,  though  contrary 
to  the  firft,  imports  no  title  of  blame  upon  the  for- 
mer jury,  who,  had  they  poflefied  the  fame  lights 
and  advantages,  would  probably  have  altered  their 
own  opinion.  The  parties  come  better  informed, 
thecounfel  better  prepared,  the  law  is  more  fully 
uoderftood,  the  judge  is  more  mafter  of  the  fubjed  j 
and  nothing  is  how  tried  but  the  real  merits  of  the 
cafe.  A  fufficient  ground  muft,  however,  be  laid 
before  the  court,  to  fatisfy  them  that  it  is  neceflary 
to  juftice  that  the  caufe  (hould  be  further  confider- 
cd ;  nor  do  the  courts  lend  too  eafy  an  ear  to  every 
application  for  a  review  of  the  former  verdict. 
They  muft  be  fatisfied  that  there  are  ftrong  proba* 
bte  grounds  to  fuppofe  that  the  merits  have  not  been 
fairly  and  fully  difcuiled,  and  that  the  decifion  is  not 
agreeable  to  the  juftice  and  truth  of  the  cafe. 

lo  Duckif  V.  fVood^  Ld»  A/,  faid.  That  there  power  oT  court 
was  no  doubt  but  that  the  court  had  the  power  oi^  E""^*  *«• 
taking  the  opinion  of  a  fecond  jury  in  any  cafe 
where  'the  damages  were  exceffive ;  but  thefe 
queftions  depended  on  their  own  circumftances,  on 
which  the  court  would  exercife  their  difcretion* 
TirmRep.  277.  i  F.  Vide  2  fFlif.  405.  3  ffi/f.  62. 

If  the  party  againft  whom  the  verdid  i^  obtained  Moft  be  move^ 
Ofi    trial,    or  judgment  on   inquiry   of  damages,  *®' ^'/»^' *'' •" 
wiihes  for  a  new  trial,  or  in<juiliiion,  be  muft  move  j!/^!^"^^ 

for  oftbi  ba.  €ff* 
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jurat,  unieri,  for  the  fame  before  or  on  the  appearance  day  of  the 
*t"*^  **^  return  of  the  habeas  corpora  juratorum^  or  inquiry 
^^  •  (if  by  original),  unlefs  the  foundation  of  the  mo- 

tion be  fome  matter  difcovered  afterwards,  Barnes 
443.  JVUls  V.  Bennett.  PraSI.  Reg.  410.  5.  j^^j 
but  if  it  be  returnable  on  a  day  certain,  theay^ttr 
days  inclujive  of  the  return  day  \  and  the  motion  is 
generally  made  on  an  affidavit  (unlefs  it  arifefrema 
verdiSf  glv^n  contrary  to  evidence^  a  mifdiredion  of  the 
judge  at  nifi  prius,  2  IVilf  273.  or  where  the  jury 
have  given  excejftve  damages)^  of  fome  new  matter 
being  difcovered  fince  the  trial.  How  v.  Strod/t> 
Though  the  Where  verdifts  have  been  given  contrary  to  evi- 

ftrength  of  efi-  dence,  or  whcre  there  bath  been  no  evidence  at  all 
•gainft^the  ver-  ^°  fupport  fuch  verdi^ls,  the  court  have  granted  new 
dia,  new  trial  trials  ;  but  if  there  hath  been  a  contrariety  of  evi- 
fcfufed.  dence  on  both  fides,  the  courts  have  never  granted 

new  trials,  notwithftanding  the  judge  (before  whom 
the  caufe  was  tried)  hath  been  of  opinion,  thatthe 
ftrength  and  weight  of  evidence  was  againft  the 
verdia.  3  Wilf  1^1.  Swain  v.  HalL 
Court  win  not  After  a  verdift  on  the  honeft  and  juft  fide  of  the 
grant  a  new  trU  caufe,  the  court  Will  fupport  it  if  poffible,  and  oot 

al.  where  there  g^^^t  ^  ^^^^  j^Jal.  2  If^Hf  306.  GoJJin  V.  IVlU 
has  been  a  ver-  ^    f  ;  .         j    ^  J 

dia  on  the  '«^^- 

bone  ft  fide. 

Seldom  granted  ^^  ^'l  motions  for  ncw  trials,  it  is  abfolutely  pc* 
in  aOions  for  ceflary  for  the  court  to  enter  into  the  nature  of  the 
^<>'**»  caufe,  the  evidence,  fafts  and  circumftances  of  the 

cafe,  as  for  a  jury.  The  law  has  not  laid  4own  what 
fhall  be  the  meafure  of  actions  of  tort ;  the  meafure 
is  vague  and  uncertain^  depending  upon  a  vaft  va- 
riety  of  caufes,  fadts  and  circumftances.  Torts  oc 
injuries  which  may  be  done  by  pne  man  to  another 
are  infinite  j  in  cafes  of  criminal  converfatioQ* 
battery,  imprifonment,  ilander,  malicious  profe- 
cuiion^,  ^c.  the  ftate,  degree,  quality,  trade,  or 
profcflion  of  the  party  injured,  as  well  of  the  pcr- 
fon  who  did  the  injury,  muft  be  and  generally  ar^* 
confidered  by  a  jury  in  giving  damages. 


It  is  very  dangerous  for  the  judges  to  intermeddle 
in  damages  for  torts  ;  it  muft  be  a  glaring  cafe  in- 
deed of  outrageous  damages  in  a  tort,  and  which 
all  mankind  at  iirft  blufli  mud  think  fo,  to  induce 
a  court  to  grant  a  new  trial  for  exceilive  damages, 
Hucile  V.  Money.  2  IVilf  206. 

After  a  nonfuit  by  order  of  the  judge  improperly,  Ne«»  triil  grint* 
the  court  granted  a  new  trial  without  cofts.  3  Wilf.  ^,  *^*«'  •  «>'*- 
146.  Bujcall  V.  Hogg, 

It  is  faid  that  in  eje£ime.nt,  where  a  verdi<St  is  Granted  now  in 
for  the  defendant,  ir  is  not  ufual  to  grant  a  neW  «jeftmcnt. 
trial,  becaufe  the  plaintiff  may  bring  a  new  eject- 
ment, and  no  other  difadvantage  happens  to  him  ; 
but  where  the  verdidl  is  for  the  plaint ifF,  a  new  trial 
b  often  granted  j  for  theh  the  confequencc  of  not 

f^iriming  a  new  trial  is  the  alteration  of  the  pofTef- 
lonof  the  premifes.  See  Barnes '4/^0,  Baker  v. 
Petcbgr. 

A  new  trial  not  granted,  becaufe  the  counfefl^ew  trial  not 
thought  it  prudent  to  6mit  evidence  which  they  had  Joinfci' th« "ht 
in  their  briefs,  and  might  have  offered  in  mitiga- it  p?oaent  doc 
tion  of  damages  ;  nor  becaufe  another  jury,  in  a  «o  call  e?i<Sencc 
caufc    between    the   fame   parties  nearly  fimilar,  J^**^^J.^^^^** 
where  fucb  evidence  was  offered,  gave  a  different 
▼erdid.     2  Black.  Rep,  802.    Spong  v.  Hogg. 

Vcrdifts  have  been  frequently  fet  fide  for  cxcef-  VerdiAi  may  be 
five  damages,  but  never  f6r  fmallnefs  j  ^^^  ^^  ^^  ct(Cw^\J^[^' 
adion  againft  a  tavern-keeper  for  imprifonment  a  bat  not  for 
few  hours,    300/.  was   given,  2   fflif,    160. ;  fo  rmillnefi  1  and 
againft  a  journeyman  printer,  for  fix  hours,  200/.  •'^*"  *^*  ^•r 
1  frtlf.  205«    Huckle  V.   Money  \  fo    agamft   the  uweifooable, 
king's  meflengex  for  imprifonment  of  ah  attorney,  court  will  not 
1000/.  for  fix  days,  2  mif.  244.  Boardmon  v.  JTJ*  •  "•^ 
Carrington ;  fo  in  an  aifaulr  about  the  property  cS  a 
turtle,    20o/. ;    for  a  malicious  profecutioo  of  a 
baronet,  1 0,00c/.  2  Black,  Rep,  iS*?-   The  court 
refufcd  a  new  trial. 

It  is  (eldom  granted  but  upon  payment  of  cofts,  Seiaongtantd 
uniefs  the  judge  fpecially,  at  niji  priuSy  order  it  td  •"^**»»  **• 
t^  moved  for ;  but  it  is  difcretionary  in  the  court. 

13  If 
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Jndge  feaai  hit      If  the  Cflure  be  tried  before  a  judge  ofztto&it 
leport.  court,  it  is  faid,  an  afSdavit  of  what  pafied  at  tM 

trial  muft  be  produced,  as  a  tiecefiary  foundation 
for  this  motion.  Barnes  447. 
There  may  be  ■      Cur.  We  defire  to  be  underftood,  that  this  court 
cafe  in  torts  to  does  not  fay,  or  lay  down  any  rule,  that  there  can 
teUU  *  "''      never  happen  a  cafe  of  fuch  exceffive  damages  in 
torts,    where  the  court  may  not    grsnt    a  ne# 
trial ;  but  in  that  cafe,  the  damages  muft  be  moU'* 
ftrous  anc)  enormous  indeed,  and  fuch  as  all  man- 
kind muft  be  ready  to  exclaim  againft.     Seardmori 
V.    Carrington.  2   ff^ilf,  250.    Sharpi  v.    Brici*  2 
Black.  942.  S.  C. 
Variance./  Variance  between  the  iflfue  book  and  record  of 

,  nifipriusy  after  a  defence  made  at  the  trial,  court  re* 
fufed  a  new  trial.    Mather  v.  Brinker,  %  Wilf.  243^ 
&ir.  1131.  Vide  Barnes  464.  Fiub  v.  Nunn. 
Dircevtryofoew      Difcovery  of  new  evidence  by  the  attorney  of  aft 
•vidciice.  executor,  defendant  (then  abfent  from  Engkni)^ 

though  in  the  adual  cuftody  of  the  attorney  hiiit^ 
felf,  yet  not  known  to  him  fo  to  be,  is  a  ground 
for  a  new  trial.  Broadhead  v.  MarJhalL  2  Blad* 
Rep  955. 

Where  there  are  tWo  contrary  verdids^  and  the 
latter  is  fatisfadory  to  the  Court,  the  lofing  party  is 
not  intitled  by  any  rule  or  praSice  to  a  third  triaL 
Parker  v.  jin/ill.  2  Bla.i.  Rep.  963. 
How  to  proceed.  It  is  a  rule  to  fliew  caufe,  and  notice  of  fuch  motim 
muji  be  given  \  becaufe  the  rule  muft  be,  «^  And  that 
•*  all  proceedings  in  the  meantime  he  Jlaid**  Give 
your  former  brief  to  your  ferjeant  to  move«  with 
an  affidavit  of  the  fa£ls  ;  draw  up  rule  at  fecoo- 
daries,  ferve  copy,  and  fliew  the  original ;  fpe^k  io 
the  clerk  of  the  judge  who  tried  the  caufe,  for  bis 
teport,  who  will  (if  of  another  court)  fend  it  to  the 
pujfne  judge;  if  of  the  fame  court,  he  will,  on  its 
being  called  on  for  argument,  report  it  to  the 
court ;  and  if  he  declares  himfelf  fatisfied  with  the 
verdidt,  it  hath  been  ufual  not  to  grant  it  on  ac<» 
count  of  its  being  a  verdid  againft  evidence :  on 

the 
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the  other  hand,  if  he  declares  himrelf  diflatisfied 
with  the  verdifl,  it  is  pretty  much  of  courfe  to 
grant  it. 

If  the  verdi£l  is  fet  afide,  and  a  new  trial  granted,  How  to  proceed 
draw  up  rule  at  fecondaries,  and  fcrve  it;  and  if  ^^/^e;«"»iA  be 
It  be  on  payment  of  cofts^  an  appointment  mutt  be 
taken  from  one  of  the  prothonotaries  on  the  rule  ; 
fcrve  copy,  attend  the  taxation  of  the  cofts ;  when 
taxed,  they  mud  be  paid,  as  the  rule  is  condi- 
tional. And  note,  the  nifi  prius  record  need  not 
be  ingroflcd  anew,  but  the  jurata  muft  be  altered 
as  to  the  return  ;  and  if  the  caufe  is  not  tried  the 
iame  term,  then  it  muft  be  refealed,  and  paid  for 
a-new  to  the  clerk  of  the  treafury :  and  you  muft 
ha? e  a  new  venire^  and  habeas  corpora^  if  not  tried 
the  fame  term;  aliter^  not.  Add  a  new  placita 
to  the  record  of  the  term  in  which  the  caufe  is  to 
be  uied  a*new« 
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Of  2l>otfteting  and  carrptng  in 
the  3aoU0. 

FORMERLY  the  rolls  of  EaJ^r  term 
were  taken  in  and  filed  with  the  prothono- 
tary  on  or  before  the  firft  day  of  Trinity  term  i 
thofc  of  Trinity  term  on  or  before  Michailmoi  day  j 
of  Michaelmas  term,  at  or  before  the  6th  of  Jf^' 
ary\  and  thofe  o(  Hi/ary^  four  days  befort  iajiir 
Whfo  to  docket  day,  R,  E.  34.  Cb,  2.  But  now,  by  indulgence, 
thofe  of  Michaelmas  term  are  taken  in  and  docket* 
cd  in  Hilary  term,  thofc  of  Hilary  in  Eafier^ 
Eafter  in  Trinity  term,  and  of  Trinity  in  Mich' 
aelmas',  otherwife  it  muft  be  filed  with  the  clerk 
of  the  eflbigns,  pay  i  j. 

Take  fame  to  the  prothonotaries,  with  the  ed- 
tries  thereon  complete,  if  you  have  figned  final 
judgment}  if  not,  a&  far  as  you  have  gone  in  the 
caufe :  if  the  entry  of  the  iflTue  or  demurrer  be  paid 
for  before,  you  pay  nothings  if  not,  81/.  p^ 
flieet;  then  the  clerk  will  give  you  the  docket 
roll  to  enter  the  caufes  ;  if  the  adion  be  in  trefpafs, 
the  prothonotaries  clerk  pays  for  bringing  in  the 
roll  ^d.  per  (beet.  The  form  of  the  docket  is  thus : 


iqUk 


Row  to  docket 
'tfacm* 


Not  infwrmed  in  debt* 
Tbsrorni.       London,  ff.  Well  for  1  „  „ 
Burton,  p°" 

Packer  for  Taylor,    3  " 


Says  nothing  in  cafe* 

Middlefex.ir.Under-  1 

wood  for  Denn,      >ii5 
Lee  for  Fenft,  1 


Judgment  hy  default  in  eafi. 
Middlefex,  ff.  Same   1 

for  Doe,  Si  16 

Same  for  Roe,  } 


tffue  joined  in  cafe 9  on  apk^ 
ofnon  aflUmpiit. 

Middlefex.Same  for  7  ^q\\ 
Doe,  i  „. 

Same  for  Roe,         J 


Nul  tiel  record  in  cafe. 
London.    Same  for 

Doe, 
Same  for  Roe, 


iii8 


B; 


fey  Ae  4  »  5  ^.  Gf  A/,  c.  20.  /  2.    "  A^<?  VoH^mcntto 
Judgmnt  not  docketid  and  intend  in  the  booh  ft^^' ^^^^^^^^"^ 
cfftSl  any  lands  or  UnemMts^,  fis  to  purchafers  or 
mortgaging  or  bavi  anf  pnfinnci  againft  heirs,  ixe* 
a^oriy  and  adminifirators%  in  their  a dminifl ration  of 
iiur  an€i/l^n,  ttfiators^  or  inteflatii  eftatts.^' 


T>i  •  i^oftea 


I     4^2     ] 


THE  Yferdid  6f  Ac  jury,  ^hcAcr  for  Ae 
plaintiff  or  defendant,  or  if  the  plaintiff  be 
nonfuit,  is  entered  on  the  back  of  the  record,  and 
is  called  the  poflea ;  and  as  the  afiociate,  or  clerk  of 
aflize,  indorfes  the  pojiea  in  this  court,  it  is  almoft 
needlefs  to  infert  precedents  for  that  purpofe ;  but 
juft  to  give  the  young  clerk  a  good  idea  of  the 
fleps  taken  after  the  trials  I  have  ioferted  a  few 
forms. 
Poaea  for  the         Afterwards,   that  is  to  fay,   on  the    day,  in 
pWntifF.onnoB  the  year,  and  at  the  place  within  mentioned,  be- 
•ffuDipfit.  f^^^  AUxander  Lord  Loughborough^  the  chief  juftice 

within  written,  came  the  within-named  C  Dt 
by  his  attorney  within  contained,  and  the  within- 
,  named  E.  F.  although  folemnly  required,  came 

not,  but  made  default ;  therefore  let  the  jurors  of 
that  jury  within  mentioned  be  taken  againft  bim 
by  his  default ;  and  the  jurors  of  that  jury  being 
fummoned,  came,  who,  to  fay  the  truth  of  the 
within  contents  being  chofen,  tried,  and  fwom, 
fay  upon  their  oath^;-  That  the  wi thin-named  E,  F* 
did  undertake  and  promife,  in  manner  and  form 
as  the  within  named  C  D,  bath  within  com- 
plained againft  him  ;  and  they  afTefs  the  damages 
of  the  faid  C  Z>.  by  occafion  of  the  not  perform- 
ing the  within- mentioned  promifes  and  under- 
takings, over  and  above  his  cofls  and  charges,  by 
him  about  his  fuit  in  this  behalf  expended,  to  20^* 
and  for  thole  cofts  and  charges  to  40  x.  Theie* 
fore,&{V. 
Fdr  (he  AtUtki*  ^^  bcfcrt^  upon  their  oath^  fay.  That  the  withio* 
SDC.  named  E.  F.  did  not  undertake  and  promife,  in 

manner  and  form  as  the  faid  C.  D,  hath  within  in 
pleading  alledged.     Therefore,  &*«. 
UpMiaoB*  After vwards,  that  is  to  fay,  on  the  day,  in  the 

year,  and  at  the  place  within  xnemioned,  came  as 
o  well 


iaic. 


Wall  the  Wilbiti-ntihed  E.  J.  by  his  ^ttornef  within 
mentioned^  at  the  wuhih-named  J.  (j.  by  his  41- 
torney  wiihin-qamcd,  j^eifore  Alexander  Lord  £41^- 
iirngby  the  chief  juilice  alfo  within  nameci,  apd 
the  jurors  of  the  jury  whereoi^  mention  is  withm 
made,  fummoned  to  be  upon  that  jury^  being  iol- 
fantlled  40d  dr^^n  by  ballot^  according  to  tde 
form  of  the  ftatute,  bf-c*  and  called  over^  corliet 
IPhp  lo  jpeuk  tbe  crath  of  the  tnatters  within  con^  »  ^ 

tailied  bciBg  tried  apd  fworn^  withdrew  from  the 
bar  tm  caofylc  of  their  v^rdi^  thereupQni  'and  it   ' 
W9t  GOftTiilfed  and  agreed  aaM>ngft  them  to  give  in 
their  v«rdiS  -,  and  iqv  that  purpofe  they  came  ba^k  * 

.keie  again  10  the  bar^  whereupon  the  faid  £, 
although  folemnly  called^  Cometh  not  again*,  nor 
further  profecuteth  his  fuit  againft  the  faid  ji. 
Therefore,  bTc. 

•  Afterwards,  on  the  day,  in  the  year,  arid  at  therrth^c^Qfe';^ 
pbce  within  contained,  the  within-named  ^«  J3.  tried  at  tbe  af^^ 
by  his   attorney  within- named,  came  before  Sir^*^ 
^Jtry  G«ir/i,  Knight,  one  of  the  juftices  of  our 
Lord  the  King  of  the  Bench,  Sir  Kichard  Perjn^ 
Knight,  one  of  the  barons  of  our  Lord  the  ICiog  of 
tbe  court  of  Exchequer,  at  Weftmnflet^  and  othfer 
their  fellow  juilices  of  our  faid  Lord  the  King,  af- 
figned   to  hold  the  affixes  for  the  within-written 
county  of  B.  according  to  the  form  bf  the  ftatute^ 
kfc.  %  and  the  withiq-named  £•  F.  although  foleiiiil- 
ly  required,  came  not.— -^i  Uftre. 

G9  as  far  as  the  W9rds  **  be  accepted  againft  hint  if  theft  in  t^ 
««  by  his  default,''. /i&ziiySijF,  And  the  jurors  of  that  «»«*  «><W* 
jury  being  fumiiioned,  fome  of  theiti  (that  is  to 
iay)  if.  B.  C.  D.  [hite  name  mIj  tbe  jur^s  that  ap* 
feared  dn  ibe  panel.']  And  becaufe  the  reiidue  of 
tbe  jurors  of  the  fame  jury  do  not  appear,  therefore 
other  perfons  of  thofe  ftanding  by  the  court,  by 
the  (heriff  of  the  county  aforefaid,  at  the  requeft 
of  the  faid  plainti(F»  and  by  the  command  of  the 
faid  chief  juftice  {if  in  London  er  MiddlefexJ,  if 
ai  tbe  ajffhus  {hy  ammand  9f  ibe  faid  juftices)^  are 
'  newly  fee  dowa^  whofe  names  are  affiled  in 
X>d  1  Iho 


^^  ^  fBtiifeft« 

the  Within- wrirten  panel,  according  to  the  fornirf 
the  ftatute  in  that  cafe  made  and  provided,  which 
faid  jurors  fo  newly  fet  down  (thai  is  to  hj),  K,  L 
o/,  &c.  haber^aiher,  Xnaming  thireft  of  the  uUfmn^l 
being  required,  came,  who,  to  declare  the  truth  of 
the  within  contents,  &r.  as  before. 

For  more  precedents  of  this  fort,  fee  my  hfifn 

'  Cliu  K.  S.  titU  Pojiea^  324. 

FoUm  naj  be        poflea  may  be  amended  by  the  judge's  notes,  and 

^  according  to  the  truth  of  the  verdid,     Cookii  Rif* 

1 1 8.  ffliHamsy,  Jones.     The  court  ordered  the 

'  foftea  to  be  amended  in  court,  the  defendant  haift 

four  days  after  to  move  in  arreft  of  judgment,  aod 

the  plaintiff  pay  cdfts.  HofJ^ej  v.  Smth.  Barnen^{» 


i 
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Of  amending   WttlHtMOti^i 
and  other  ^ItMnQS, 


FORMERLY  the  fuitors  were  much  perplexed 
by  writs  of  error,  brought  upon  very  flight 
and  trivial  grounds,  as  mif-fpellings,  andbther  mii^ 
takes  of  clerks,  ail  which  might  be  amended  at 
the  common  law^  whiift  all  the  proceedings  were  in 
paper.  Fisl.  8  Ct.  157.  For  ihey  were  then  con« 
fidered  only  If /^'^f ,  and  therefore  fubjedl  to  the 
control  of  the  courts ;  but  when  once  the  record 
was  made  up,  it  was  formerly  held.  That  by  the 
common  law,  no  amendment  could  be  permitted, 
uniefs  within  the  very  term  in  which  the  judicial 
ad  fo  recorded  was  done;  for,  during  the  term,  the 
record  is  in  the  breaft  of  the  court ;  but  afterwards 
it  admitted  of  no  alteration.  Co.  Lit.  260.  Now 
the  courts  are  more  liberal,  and,  wh^re  juftice  re» 
quires  it,  will  allow  of  amendments  at  any  time, 
whiift  the  fuit  is  depending,  notwithftanding  the 
record  be  made  up,  and  the  term  paft;  and  in 
this  court  it  may  be  done,  although  the  roll  be  car- 
ried in,  provided  ic  does  not  too  much  deface  it. 
Bimut  8.     Lee  v.  DaniiL 

Before  declaration  entered,  the   plaintiff  may  When  b  decb. 
amend  his  declaration,  paying  cods  or  giving  an  »»««<»2«y  ^ 
imparlance  at  the  plaintiff's  eledioni  by  the  order  *"'      * 
of  a  judge:  But  a^ter  iris  entered,  if  the  amend* 
ment  be  but  a  fmall  matter  that  doth  not  deface 
the  roll,  yet  that  before  iffue  or  demurrer  entered, 
k  may  be  amendable  by  rule  of  court  upon  cofts« 
and  liberty  to  plead,  with  a   new  or  further  im- 
parlsoce.     R.  M.  1654.  fc^-,  i6. 

PtrCur,  Thedodrine  of  amendment  of  or tgi* 

nal  writs,  which  by  Stai.  8.  //.  6,  is  fettled  in  the 

D  d  2  books. 
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books.     I  ft.  No  amendment  of  an  original  writ 

can  be  madc>  unlefs  for  nef^ience  or  mifprifion  of 

the  clerk.     2.  There  muftbe  fomething  to  amend 

by.*  •  J^Hii  V.  iii^  Bifi)$ftv/  Carlijfi.  Ba*  v$i  i^. 

^fter  trevmcut      After  argument  on  demurrer,  p^aii  tiff  moved  tq 

^^"^^^^l  9.mtnii  his  dcchr^tion;  which.  WM  granOBdj  the 

merits  of  the  caufc  not  coming  in  queftion  on  the 

argument,  only  the  form  of  thp  pleading*     Barnet 

Q.  Parmer  v.  Burtan^ 

After  an  order        D^fepfiaiit  pleaded  three  pleas  ;  plaintiff  amende 

^^nl^^t^T  ^d  l^is  declaration,  paid  th^  cofts,  gave  a  new  rulq 

cofts»  and  plead*  to  plead,  and  deqiandcd  a  piea.     Whereupon  the 

iofe  1^  wvo,de*  former   pleas  wjcre  re-delivered,  without  a  fecond 

/e?crthe*fo?.*   application  tp  covinf(pl  or  the  court}  plaintiff  figoed 

mcf  pleas,  and   judgi^qnt  for  wan(  of  ne^r  pleas»    but   it   was  fet 

beld  good.         aiide^  JFoi  cfe&^ant  is  not  obliged  to  vary  his  firlfc 

drf^ncf .     Barnes  273.  M^^lcox  v.  Sharpie 

Muftpeycoat        Plaiutiff  obtained  a  rule  to  (hew  caufe,  why  hi^ 

■f(er  deinurreri  declaration  (bould  not  be  amended,  on  giving  aq 

im7nd7ed*ra.  "np^rlance  ;  and  00  ihcwLng  caufe,  it  appearing, 

two.  that  defendant  had  demurred/  and  giv^n  s^  rule  10^ 

jpin  tfi  demurrer,  the  court  held  th^t  the  plaintiflT 

ipuft  pay  cofis.     Barnes  6*  Tayhr  v,  ^ramUem 

Anmry  amend.     Defendant   moved  to  amend   his  avowry,   bj 

cd  after caafeea-^licripg  jbc  fum  due  for  rcnf,    which  was  mit 

^ntttl^em^.  computed.     Plaintiff  pppofcd  it.    Demurrer  being 

rer.  jpinpd,  fnd  the  caufe  in  the  paper  for  argument  | 

fir  cur,  the  defendant  muft  amend  on  payment  o^ 

cofts.     Barnes  8.     Harry  v.  Bant, 

Aptt  vfoiwot      ^ter  argument  on  demurrer,  ax)d  rule  for  fur- 

aCoWr'y*l?*fofe!  ^^^^  argument,  defendant  moved   to  amend  the 

tobeamendcd.    avowry,  by  inCcrtjng  three  neceflary  re^uifites  ta 

juAify  bis  diftrefs.     But  the  amendntent  was  de« 

nied,  thf  former  argument  having  been  uppn  tb« 

merits,  and  there  not  being  fuf&cient  matter  fet  Ottt 

in  the  avowry 'fo  amend  by,  Barnes  9.  ff^^^manv^ 

.    Jniuen. 

4ft»  l^"!j|J"*      Defendant  bad  avowed  for  a  quit-rent ;  and  ifliie 

bldi/a^to        ^»9  if^P^^  in  ^^J^'^  Term:  in  Trijfity   foUpwing, 

■meodhiaa*      defendant  moved  fpr  and  got  a  rule  to  (hew  caufd 

wbjr  he  ihould  not  aoiend  (hrce  avowries  for  quit- 

fcntfi 
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fenlSf  payable  at  different  times,  on  payment  of 
Gofta ;  which  rule  (plaintiff  refufing  to  confent  that 
defendant  might  give  the  matter  in  evidence  on  the 
theoiflue)  waa  made  abfolute,  on  payment  of  cofts; 
defendant  rtjmning  gratis^  and  taking  ihort  notice 
of  trial,     Barnes  22.  Dryden  v.  Langley. 

After  a  variance  pleaded  between  writ  and  count  Decltratien  in 
in  quart  impediu  the  court  gave  leave  to  plaintiff  to  ^J^J^^ 
amend  on  payment  of  cofts,     2  Wiif*  11 8.  Rip^^'^^ 
pingttn  V.  Guardians  ofTamwortb  SchooL 

Bill  againft  an  attorney,  as  an  attorney  of  C.  B.  Bill  tp\ntk  sa 
and  by  miftake  it  was  concluded,  **  and  therefore  •ttorneyimeod. 
**  he  brings  his  fuit,*'  inftcad  of,  '«  and  therefore  he  ^* 
«*  prays  relief,  ^c."    Upon  motion  in  the  Trea- 
fury,  the  judges  gave  leave  to  amend  on  payment 
of  Gofls  nifit  aod>  afterwards,  on  affidavit  of  fervice, 
it  was  made  abibliiie.    Barms  3.  CUrke  v.  Cotton, 

Declarations  in  actions  on  bail-bonds  may  be  ^«»^'<>n' oa ' 
amended  is  well  a»  any  ocher  i  the  court  perhaps  ^*J[jJ^^^' 
may  have  refufed,  in  fome  inftances,  to  grant  leave 
to  amend  writs  of  fare  facias,  againft  bail,  uhere, 
by  fuch  amendment,  the  bail  might  be  deprived  of 
the  advantage  of  furrendering  the  principal, .  as 
perhaps  thjcy  might  do  in  ca^  of  a  faulty  fire 
facias  quafbed,  and  a  new  one'fued  out.  Barnes 
a6«  HodgfoH  ajpgneiy  v.  Mituhe/L  S.  C,  114. 

On  a  common  claufum  fregit^  plaintiff  declared  oo  a  common 
againft  defendant  as  adminjftrator,  and  he  pleaded  ctanfum/rtpt, 
that  adminiftration  was  never  committed  to  him  ;  g^Mdeir* 
upon  which,  defendant  moved  to  amend  his  declara- 
tion, by  making  it  ftand  againft  defendant  as  exe* 
culor,  and  granted  on  payment  of  cofts.    Barnes  5, 
$r9^mi  V.  Shipman^ 

The  plaintiff  after  plea  pleaded,  or  after  the  end  Shall  not,  aftw 
of  the  fecond  term,  (hall  not  add  a  new  cpunt  to  ^***  *****"•* ^*'''"» 
his  declaration  (as  an   indelAtatus  affumpfu^  or  ^^^\t^t%^xm^^ 
like),  under  pretence  of  amending  his  declaration,  ofaniciuutt, 
Sof.  Rep.  97.  151.  172. 

Settled^  that  the  plaintiff  may,  at  any  time  before  lifayany  tine 
the  end  of  the  fecond  ternv,  have  leave  to  amend  »><fo'etbeendof 
^  Dd4  ^j^ih-iecoadmia 
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(mf ii<i|  «r  tdd  %  his  declaration,   by  adding  nt>w  counts,   bat  ndC 
•cwcottou         afterwards.     Greenv.BelL  Cooke's  Rep.  i^J. 

Plamtiflr' declared  in  this  court,  but  by  roii^akehe 

(rave  notice  of  its  being  filed  in  the  ^.  B.:  De- 
endant*s  attorney  entered  ^n  appearance,  and  totpk 
the  declaration  out  of  the  office  in  C.  P.  and 
then  supplied  by  fummons  for  an  iniparlance.    B^t 
t'^c  judges  refufed  this  in  ^he  Treafury,   and  hcM 
that  by  taking  (jeclaration  out  of  the  office,  it 
f ured  the  error. 
F«t  'rnft  npply       The  fulc  is,  that  the  plaintiff  muft  apply  for  leave 
'r.o'mwithin      ^^  ^^^  '  <;ount  within  two  terms,  becaufc  he  is 
rvrot  crmt.'        oblige^  to  declare  Nvithin  that  lirpe;  ocherwife  he 
yriW  hp  out  of  court,  and  a  new  count  ia  thefamo 
IS  a  declaration. 
|.eavewas  given      PjaintiflF  moved  in  C,  p.  to  add  a  new  coont  to 
toiddtnew       |,is  declaration,   whrch  was  of  Micbaeimas   term 
iconVteVm/    preceding,  on    payment  of  coft?:  dcfchdant  ob- 
paying  coAi  of   jcded,  that  by  the  CQurfe  of  th^  court,  a  count 
piei  A^d  appii.    could  not  be  added  after  the  fecond  term,  wblch 
was   ag»eed  to  be  the  practice;  Byt  a^  plaintiff 
fnight  difcontlnue,  the  court,  to  fave  the  trouble  of  a 
pew  a^ion,  made  the  rule  for  the  ampndment  ab-* 
folute,  on  payment  of  the  colls  of  the  plea  and  re- 

Slication,  defendant  having  leave  to  plead  di  nevt* 
]arnts  19.  Garway  v.  Stevens . 
Leave  given  to  amend  the  declaration  by  adding 
pledges  an(|  memorandum,  making  the  declaration 
agreeable  tp  the  bill  pn  record,    Barnes  20.  ff^^id 

The  t'*u  oftht       The  title  of  a  declaration  was  amended  by  irak- 

^cci«r«fion  ma^e  jng  j(  ^f  a  particular  day,  viz.  the  return- day  of  the 

fact?*  *  pluries  diftringas^  which  was  fued  out  to  compel  an 

appearance,  and  to  which  the  defendant  appeared, 

to  let  in  the  defendant  to  plead  a  dilatory  plea,  vis* 

that  IVilkes  was  outlawed.     2  TVilf.  256.  IP'iHts  r, 

£arl  of  Halifax. 

^r/Se'I^Ued       All  clerical  or  other  miftakes  in  a  declaration  or 

for  byro*nir.oiM  tfiue  may  be  amended  by  fummons  before  9  jtidge} 

>oth  in  teriB  Aod  ^^^  ^IJ  Other  proceedings,  wLilft  §n  paptr^  may  be 
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tifo  amended^  by  the  eftablrlhed  pradice  of  thU 
court. 

Days  of  continuancf,  although  entertd  on  ch«, 
roH,  may  be  amended  by  a  judge's  order. 

Oo  ameodmcnt  of  a  declaration,  defendant  is  On  ameoi!meo% 
jntitled  to  a  new  four-days  rule  to  plead,  a  BJaci,  ^uu^il^VliJ^ 
Jt$p.  785.  Blunt  V,  Morris,  Centra  m  K.  B.  foor-d^y  rul«« 

But  after  a  rule  granted  for  a  new  triaJ,  there  AfceranewirUl 
can  be  no  amendment  allowed  in  the  record  by  (crantH,  no 
ftriking  out  two  pleas.    The  intent  of  new  trials  i$  j^Ted^^iu' li. 
to  fubcnit  the  fame  q  tie  ft  ions  to   the  confideration  cord, 
of  another  jury.     Parier  v.  j/nf^iU  2  Black*  Rep. 
9ao. 

A  ca./a.  may  be  amended  afier  it  ha«  been  exe-  Ca.  fa,m»fMftm 
cuicd,  it  being  returnable  before  us  at  IVijimin/ier^  Ime»ded!  ^ 
and  not  before  our  juftices.  2  Black.  836.  Hunt  v. 
K^nirtck.  But  it  was  amended  by  the  award  on  the 
roll.  A  ca*  -fa,  was  of dered  to  be  amended,  by 
making  the  defendant's  mmt  Edmund  inftead  of 
Edumrdy  after  it  was  executed.  Breum  v.  Hafn* 
mnd.    Barms  10. 

The  court  will  amend  the  irre^uiar  tefte  to  a  ^»0  *"»•"<' t'**' 
Wfit,  uhen  not  made  fifteen  days  before  the  return,  ^"^^rit'yopiM! 
it  beins[  the  fault  of  their  own  officer..  %  Bla<k. 
Hrp.  918.  Carty  v.  JJb/ey.  When  a  plaintiff  be., 
fpeaks  a  writ  returnable  fuch  a  day,  he  impliedly 
orders  the  offirer  to  make  the  tefte  regular;  and 
by  thofe  implied  inftruciions  we  may  now  amcqd, 
Md. 

The  demandant  bad  leave  to  amend  all  his  prQ«> 
ceedint^s  in  formedon^  on  paying  cofts  of  an  fydi^ 
ment.  ScHt  v.  Pfrrj.  3  IVilf.  206.  But  this  was 
i>ycoi>rent, 

Pleas  in  abatement  are  not  amendable,  beraufe  A  plct  In  aWtt. 
>hey  are  dilaiory,  and  do  not  go  to  the  right  of  the  ^^«^« »•» »»«»*• 
adion.     Dnkary  v.  Laurtnci.  Cooke's  Rip.  ig. 

In  debt  on  a  bail-  bond  after  comperuit  ad  di$m^ 
in  the  iflue  the  bond  w»s  mifreciteti ;  court  ordered 
it  to  be  made  agreeable  to  the  bond  on  payment  of 
(ofls,    WalfoU  V*  Rebinjon.    G»okis  Rep,  26* 

Aa 
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U^  An  ifluc  on  ^al  tiil  ttinri^  was  afo«fided  by  tbe 

fcin  facias.     Hamfrn  v.  Cbamherlain.  CoMs  Rtfk 

76.  J3tfr«^i  3'  S.  C. 

tall  f  iccc.  Bail  piece  ordered  to  be  amended  agreeable  to 

the  writ,   by  inferting  the  true  return.   H^tlkmdy. 

PitU,     Barms  4. 

The  rtUfum  in-     Where  in  a  plea  by  an  execator  of  a  fbroier  judg- 

6!^i!I4/tl^   mem  recovered   by  miftakc,  a  lefa  Aim  ii  fated 

than  tbe  judgment  was  really  for,  if  it  clearly  ap» 

pear^  that  a  greater  fum  was  in  truth  recovered, 

court  will  give  leave  to  amend  thft  record,  hy  tbe 

djefcnd&nt*s  inserting  the  real  Aim  iq  tbe  plea,  and 

the  plaintiflPs  replying  pgr/raudemi  though  theap* 

plication  be  not  made  for  fuch  leave,  till  near  three 

years  after  the  record  has  been  made  up,    Siutt  w 

Wc^dwardyEx.  H,  Black.  Rip.  238. 

1>ec!frai3<vif        Action  againft  furveyors  of  ff^efimisifiir  Bridge, 

wended onpUin-^y  taking  and  deft roying  timber.  By  tbcaaplaia- 

changing  &e  ve-  ^^"  ^^^  Confined  to  bring  his  action  within  nx 

umt  from  L(  n.  moiichs,  and  to  lay  it  in  MkdMifix ;  by  mifiake,  ao» 

fc  iTbdn"***©*  •  ^^^^  ^*^  '*'^  ''*'  Lond^Hy  ar\d  the  miftake  not  difeo* 

rein«dia?if«^  *  vered  till  after  plea  pleaded  and  ifitie  joined  ;  aad  if 

and  confined  to  plaintiff  had  begun  di  novo^  he  would  have  been  too 

Mii^kitM.        J3fg .  ^  ^33  ordered  to  be  amended  on  payment  of 

cofis.     In  an  a Aion  upon  a  penal  fiatute,  th^  coiitt 

probably  would  not  interpofe  ;  but  in  the  cafe  of  ^ 

remedial   law,  the    amendment  muft    be  madci. 

Bamis  488  •    C$oi  v.  Shom  and  ohiru    %  Liv.  347< 

Biarcroft  v.  tbe  Hundred  of  Bumbam.    Vide  Barm 

19. 
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3hi0ffment  hj  jBDefault  and 

TFthe  defendant  makes  default  in  ptiaUng^  r/- jo<fgmefit«  tf« 
I  joinings  paying  fir  the  Iffiti  or  dtmuf  nr^  (the  time  "*h*'  intcriooM 
for  ibe  refpeflivc  purpofe  being  expired,)  the  plain-  ^^^  "  *"^ 
ciffmay  fign  judgment  agaioft  him  on  fuch  de- 
fault, which  judgment  is  w^^tt  interlocutory  or  final, 
htirloiutory' yxAgxx^nxs  are  thofe  incomplete  judg-  interioc«t«y, 
meats,  whereby  the  right  of  the  plaintiff  is  indeed 
cftablUhed,  but  the  quantum  of  damages  fuftaiiied 
by  h'lm  is  not  afcertained,  which  is  the  province  of 
a  jury.     Therefore,  if  the  adion  he  iii  cafe^  tref^ 
pafi^  or  the  like  (and  where  it  only  founds  in  da^ 
ff^i'O^  the  judgment  is  interlocutory,  and   there 
nuift  be  a  writ  of  inquiry  iflued,  directed  to  the 
(heriflF  of  the  county  where  the  adion  is  laid,   to 
inquire  by  a  jury  what  damages  the  plaintiff  hath 
fuftained,  who  is  to  return  the  jnquifition  to  the 
court  (  whereupon  the  plaintifT's  attorney  ^axes  his 
cofts,  and  figns  final  judgment. — But  if  the  plaintiffs  ia*l« 
declares  in  debt,  as  on  bond  for  a  fum  certain^  or 
in  any  aAion  wherein  the  fpecific  thing  fued  for  ^s 
recovered,,  the  judgment  is  abfolutely  complote^  which 
is  called  z  final  judgment  ^Judgment  is  not  to  be  (sgoed  ^hen  to  Hn 
for  want  of  a  plea  ////  the  afternoon  of  the  next  day^  judemeAc 
after  a^  demand  thereof  in  writing.     Buckmafler  y. 
Treaghton.     Cookers  Rep.  |8.     This  means  where 
the  demand  is  neceffary  to  be  given. 

It  is  the  ftanding  rule  of  the  court,  not  to  fign  TheftjoJing 
judgment  till  the  opening  of  the  office  in  the  after*  tnle. 
UHH  of  tor  tho  rule  to  plead  is  out.     Brocme  v.  ff^ood" 
ward.     Ibid.^$. 

And  if  figned  too  fobn,  the  prothonotaries  may  Iffis»»e«Stoo 
ftrilLe  fame  out  of  the  book  on  the  attorney  for  the  ^*^"' 
plaintiff's  application.     Craven  v,-  Aflaby^    Cooke  s 
pp.  |2ij4    Praa.  Reg.  294,  5.  C.  ^ 
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If  hepleaaiffloft  Jf  the  defendant  pleads  before  he  takes  the  de* 
!?on\tfofVbe  claration  out  of  the  office,  plaintifFmay  fign  judg- 
•Act.  ment  ;  fo  if  ht  pleirds  before  be  enters  bis  ap» 

pearahce. 

On  an  order  for  him  to  plead  till  Monday^  judg- 
ment cannot   be  ftgned  till  lu>fdaj  in  the  after* 
noon.  .  Htrney.  Chapman.     PraH.  Sjgm2iy»    • 
Sliasi  pTcat*  ^f  dtfendant  pleads  a  judgment  in  another  courty 

a^t.r  a  judge*!  order  to  pUad  fffuably^  plaincifF  may 
iign  judgment.  3  lyiif,  3^.  Caviv.Aaron,  A  fliaia 
demurrer^  after  a  judge's  order  is  n^t  an  ifluabie 
plea,  hut  a  real  demurrer  ro  the  merits  is.  2 
Black.  Rep,  923.  miiht  V.  RvfeL  Fidi  title  Plu 
in  Bar  as  to  tbiu 
How  t!>  fign  If  you  fjgn  an  interlocutory  judgment,  make  an 

ISumrtr?*^  i/»a/>//«r  of  ihc  declaration  on  a  treble  penny  ft-ropt 
paper,  and  alfo  warra-^ts  of  attorney,  on  a  piece  of 
parchment  unftamped  ;  ii'e  them  with  the  clerk 
of  the  warrants,  No.  3.  Pump  Court,  Temple  ;  pay 
itk  dtbtj  trejpo/Sf  2n6^  detinue^  ^d  each^;  in  other 
anions  Sd.  each  ;  be  will  mark  the  judgment- paper; 
then  carry  it  with  the  draft  of  the  declaration  to 
the  prothonotaries  office,  the  clerk  will  fi^n  judg- 
ment; pay  him  2/.  if  the  declaration  be  of  the  fame 
term  (and  has  been  filed);  if  not>  Hd.  per  Ibeet 
for  declaration ;  and  if  judgment  be  not  of  the  fame 
term  with  the  declaration,  then  pay  for  the  entry  of 
the  declaration  Sd,  per  (beet  anew^  judgment  2u 
Htf»  if  m  4el>t.  If  the  ad  ion  is  in  debt,  then  you  enter  an 
incipitur  of  the  declaration  on  a  double  half-crown 
ftampt  pap^r,  and  file  \»  arrants  of  attorney  as  be* 
fore  ;  and  afier  it  is  (Igaed,  you  may  get  one  of  the 
prothonotaries  to  tax  cofts,  and  immediately  take 
out  execution*  If  the  plaintiff  takes  a  confeffion  of 
the  damages,  the  judgment  is  final. 

The  form  of  the  warrants  of  attorney  arc  zU 

«         ready  given,  which  will  ferve  for  thefe  judgments. 

Fide  title  IJfue. 

If  the  judgment       Thou^rh  judgment  be  Irregular,  motion  to  fet  U 

ftgned  iii.rc^u-  ^gj^  ^^  ^iz  made  /itfl  days  before  the  day  appdint- 

Ur.  inonon  to  let  ^  -Jl 

UaAdcBiuAbe  ^ 
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cd  for  executing  the  writ  of  inquiry.   Grimes  v."^^etwodajrt 
Oi^wr,  Bantu  255,  or  it  will  not  be  granted,  ^^/j';."*- 
Butif  the  irregularity  be  in  ihe  notice  fubfcribed  quiry. 
to  the  copy  of  the  procefs,  the  motion  muft  be 
made  before  judgment  (igned.     Hi  J,     If  in  the  no-  if  in  notice  of 
tfce  of  declaration,  twa  days  before  the  time  ap- <'cciaratjon,tw0 
pointed  for  the  execution  of  the  writ  of  inquiry/^][*  1**^**'*  "*" 
JiiJ.  and  Coch's  Rep.  145.  S.  C.  ^ 

A  regular  interlocutory  judgment   may  be  fct  a  renular  inter- 
afide,  fo  as  to  let  in  the  defendant  to  try  the  merits ''^"^,**'' J**^8*  ^ 

r .  .         i.        •         .  Ml  ^        f        n     ">ent  mat  be  let 

of  his  cafe;  but  it  muft  be  on  payment  of  colts,  .nde,  if  defend- 
andfucb  merits  likewife  muft  appear  upon  an  affi-«atiueaeiiu« 
davit,  Barnes  242.  Matthews  v.  Stoni\  and  it  muft 
be  upon  terms  of  pleading  ifluably^and  taking  fliort 
notice  of  trial,  ISc  Ibid.  A  writ  of  inquiry  may 
\t  fet  afide,  and  defendant  let  in  to  plead  a  fair  plea 
on  payment  of  cofis  $  but  as  the  rule  is  conditional, 
take  care  to  pay  them. 

In  thefe  cafes  there  muft  be  notice  of  the  motion.  Notice, 
and  an  affidavit  of  the  fervice,  as  yuur  notice  wiU 
bfi  **  in  tbi  mean  time  that  the  proceedings  bejlaid.** 

In  the  copy  of  procels,  the  rule  is,  that  defend-  If  ju^igmentliga. 
ant  has  to  appear  eight  days^  exdufive  of  the  return*^  meguiarJy, 
day  of  the  writ,  Barnes  245«     Charleton  v.  Han^ 
ieji  and  judgment  figned  before,  will  be  irregular. 

If  the  plaintiflF  figns  an  interlocutory  judgment  whataSaavft 
irregularly,  the  court  will  fet  it  afide  upon  an  affi- •••***  wiUi*. 
davit  of  th«  fafts,  in  which  you  may  (hew,  *<  thi 
**  writ  having  ijfued  and  return^  the  deKvery  of  tha 
**  declaration^  and  the  time  when  the  rule  to  plead  /a*- 
*'  pired ;  or  if  upon  terms  of  accommodation^  Jbew  the 
**  fpecial  tnatter^  and  the  advantage  taken**  There 
wul  be  no  need  in  this  cafe  of  a  notice  of  motion* 
as  it  is  a  rule  to  (hew  caufe,  and  the  plaintiff  pror 
cecNis  at  bis  peril. 

.  Cafe  upon  promifes.  Plaintiff  declared  in  Ea/fer  Afrer  interloai. 
ttnn  7  Gea.  3.    lo  Trinity  term  laft,  he  obtained  JS'awd^gia- 
^0  interlocutory  Judgment,   An  inquiry  was  then  qniry,  the 
awarded,  returnable  and  executed,  AI.  8  Geo.  3,  pi«miirbeco»cf 
B;ilaftiriht  faid  jstdgmcnt,  and  the  awarding  tbe^^^Ji^*^ 

infuiry^ 
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bif  own  name  iftqiiiry^  and  before  fadrie  WAS  executeii  pfaiAtitf  b^ 

Che  inquiry  it    ^g^^^  3  bankrupt.    Motion  to  fct  Afide  the  ikiqairjr 

food^  without    2"^  inquifition,  for  there  ought  to  hare   been  % 

ffiifiifd.ja.  ats  fcirefacMSj  by  the  zfftgncts^w^y  they Jhuid not  bMe 

^JSgmtu  a  writ  0/ inquiry  0/ damages.    Oh  (hewing  ctuffey  it 

was  faidy  that  defendant  is  a  prifoner,  and  Would 

be  diFchatged  if  plain tlKF  could  not  be  peroiitttd  to 

proceed  to  final  judgment  (his  tertn  upon  the  \tr-^ 

quiry.  Cuna.  We  will  confider  this  as  a  wiritolF  iD« 

qutry  executed  by  the  affignees  in  the  naiheoF  t\tt 

bankrupt,  and   the  objeaioki  coming  out  of  thb 

mouth  of  the  defendant  is  very  unfavourable  ;  be^ 

fides,  the  writ  was  awarded  in  b/i  term^  befere  the 

plaintiff' was  a  bankrupt^  and  the  inqutfitlon  oag|bt 

in  juftice  to  be  fupported  ;  otherwise  the  defendant 

would  get  out  of  gaol,  and  the  creditors  injured. 

Rule  difch.  Bihbins  et  al.  vterfus  ManttL   a  tKf. 

358.     M.  8  Gee.  3. 

After dtftnde         In  Covenant,  on  a.deed  of  affignment  by  the  de- 

tnadeoR inquiry,  fendant  of  particular  debts,  and  he  covenarita  thit 

•lk^I"o  ukT  no"«of  tbofe  deeds  were  fatisfied  :  judgmertt  by  dt- 

advanoge  of  »    faulty  and  a  writ  of  inquiry  executed.  A  fatal  ttiif- 

miiftakeinthe   tj,ke  Was  found  In  the  declaration :  On  which  it 

*'*  *"•       was  moved,  that  the  interlocutory  judgment  totgbt 

be  forthwith  entered  upon  record,  agreeable  to  the 

^  ^  declaration  delivered,  and  the  roll  be  brought  into 

the  proper  office  j  and  that  th^  defendant  might 

hzve  four  days  io  move  in  arreft  of  judgment  after 

the  roil  brought  in.   On  (hewing  caufe,  it  appeared 

that  defendant  attended  the  execution  of  inquicy 

by  tounfel,  and  crof«- examined  the  plaintiiPs  wit- 

neffes.    Per  cur.     We  lament,  that  entries  oh  the 

roll  are  not  tnade  at  the  times  when  they  ought  to  ie 

made :  the  rule  muft  not  be  difcharged,  becaufe 

defendant  did  not  rely  on  the  miftake,  but  has  made 

a  defence  on  the  executing  the  writ  of  ioquirj* 

Freeland  v.  Hunt.     2  Wilf^  380. 

Rule  to  (hew  caufe,  why  inquiry  and  inqutSttoft' 
Coort  wiu  net  (faould  not  be  fet  afide  for  two  objeAions :  i  •  Xhat 
fet  litde  an  in-  ^^c  fioticc  Was  fcivcd  ou  defendant  himfclf,  wid  n<>c 
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bis  tttornef.  2.  That  the  time  appointed  by  the  to«itf  ittendoa 
nofice  for  executing  the  inquiry  was  between  «bc  ^|j^^jyj^^|  ***• 
hoiinof  ten  and -five.  It  was  admitted  that  both 
objedtons  were  good  ;  but  it  wis  infiiled,  that  both 
of  them  were  cured,  by  one  R,  an  anorncy,  attend- 
ing at  the  execution  on  the  part  of  th«  defendant^ 
eroTs-examining  witneflcs,  and  producing  a  witneft 
for  defendant.  Court  ordered  the  inquiry  to  be 
fet  afide  for  e«ceffive  damages  only,  and  a  new  writ 
to  be  executed  before  a  ju^e.  Barnes  233.  Tati 
f  •  Swaine. 

A  motion  cannot  hfe  made  on  the  laft  day  of  Cannot  nmt  t» 
term  to  fet  afide  an  interlocutory  judgment,  if  the  ^^[l^'^^l^'^f^ 
defendant  could  have  applied  fooner.    S^uthoufe  v.  |^rm!  *     *^^ 
Pye.    C$9kt%Rip.  130. 

If  the  writ  of  inquiry  be  fet  afide  for  irregularity,  \ut%  afide,  moft 
theie  muft  be  a  new  writ  ingrofled ;  and  a  writ  of  be  a  new  iaimfi^ 
inquiry,  eaiecuted  on  the  day  of  the  return,  is  good  "'**■*• 
{tn^fs  it  happen  on  a  Sunday.) 

When  the  interlocutory  judgment  is  (igned.  After  jtidtmein 
give  notice  of  executing  the  writ  of  Inquiry,  and  l'^/"*"*^^^^ 
ibe  following  will  be  the  guide  as  to  the  time  :       •  i'l^inq^ai^.'" 

8y  rule,  M.    1654.    feSf*  21.     //   is   crirr/;/,  wheo  eight 
That  notice  of  trials,  or  inquiries  in  Londofif   or  ^»s*» 
ididdlefex  (the    defendant  dwelling  within   fortf 
miles  of  Lamden)  be  eight  days  sxclufive  of  the  day 
wherein  notice  is  given*    Sunday  is  to  be  accounted 
^  one,  if  it  he  net  the   day  on  which  the  notice  is 

If  there  bave  been  no  proceedings  for  twehe^^f^p^^^H^ 
months  after  judgment  figned,  there  muft  be  a  term's  ^^^^^^ 
notice  of  executing  a  writ  of  inquiry  of  damages ; 
and  fuch  notice  muft  be  given  befoie  the  Effoign 
^^cSi\^e  fifth  or  Juhfoquent  term  i  vidi  /?.  £•  13 
Geo,  2.  ;  irnlefs  the  caufe  has  been  ftaid  by  in- 
jan^on ;  and  a  judge's  fummons,  if  no  order 
made,  not  to  be  deemed  a  proceeding*  Fide  title 
Trial. 

That  if  defendant  li^e  above  forty  miles  diftant  Wliert  fooiiM 
boen  London^  notice  of  fuch  trials  or  inquiries  in  ^''** 
London,  or  Afiddk/ex^  be  fourteen  days  exclujive  of 
the  day  of  notiee.    Ihid. 

That 
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Wifimi^t^^  in  fiffcen  days  6f'Eti/hry  unicr  your 
t  Teal,  and  ttit  feaU  of  rhofe  by   whoffe  oith  yon 

ihftll  tate  rtie  (aid  inquifition ;  md  have  thtre  thia^ 
writ.  Witliera  Aiexamifr  Lord  L9ugUonugh^  at 
Wiftminjler^  the  1 2th  day  cfFwtrmarj^  in  the  30th 
ycarof  our  reign. 

This  writ  4S  to  be  ingrofied  on  a  2x.  Uftanp 
parchment,  and  figned  by  the  prothonocaries :  pay 
IX.  4^.  for  the  firft  count,  and  8^  each  other,  bat 
if  long  and  fpecial  id.  per  Iheet  firfi  tomit,  and  ^tL 
every  other  figning»  feal  7A  (  leave  it  ^  ihe  (b^ 
riflPs  office  cne  itty  hefin  tbi  iXicuUM  i  R,  Mil*  t$ 
Geo.  3.  firft  indorfing  on  it  the  day  and  hour  in 
n^hich  notice  is  given  for  its  execotion ;  pay  is 
LMdon  i/«  gs*  4^.  if  no  witnefles,  and  4^,  for 
«very  witnefs;  in  MiddUfix^  i/.  lOi.  4i.  other 
counties  lA  i  u.  6d. 

When  the  dayfor  executing  your  inquiry  coinesi 
you  attend  the  dcpaty  fberifF  and  tbt  jury,  witb 
evidence  to  prove  the  plaintifF's  demand,  or  the 
damages  fuftarned  by  him,  and  the  <lefendant  maj 
produce  witneffes  on  his  part|  in  miiigation  of  fadi 
damages,  for  damages  though  ever  fo  fmaU  mufi  he 
aneued. 

If  the  witnefles  will  not  voluntarily  attend  it  tb« 

execution  of  the  inquiry,  the  party  wanting  their 

teftimony  may  fue  out  zfiApvna^  as  follows  |ta' 

which  you  may  have  at  the  (Utiooer'a,  ready  printed 

on  a  iJ.  6<^  ftamp. 

Sobpttiit  on  in-     Ge»rg4  the.  Third,  i!fc.     To  John  Doe^  RiAifi 

I'^'y*  Roe,  Samuel  Balij  and  RickardFa^  We  commao' 

Four  may  be  put  you,  and  cvefy  of  you>  that  fetring  afide  all  txA 

in  one  fubp<tna.  fipgyiar  bufineffcs  and  excttfes  whatfoever,  you,aod 

every  one*  of  you>  be^arid  appear  in  your  proper 

pcrfons,    before    if^UNim  Newman^  efqnite,  Vti 

Ybemas  Bak^Tf  efquire,  iherilF  of  our  county  ^ 

Middkfik^  on  ^Atinday   tbe  day  of 

nexi,  at  she  flierHPs  office  in  tori's  Courts  Ofi^ 

yardt  in  the  county  of  Middkfix\  if  in  Urii^^ 

hy  (befife  tTilliem  NtwrnaHf  t^Ki'xtt^    ztAThm^i 

Baktr^  eiqtttre,  Iheriffi  of  our  city  of  Undrn^  * 
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tho  kcondztkt  office  in  Gr^cir^s  jUUfy  in  the 
PMrirrm  in.oarfaid  city)}  if  in  the  couacry,  hf 
(befoie  J.  P.  efquire,  iberiff  of  the  county  of 
Oxfirdy  at  the  houfe  of  ff^liam  Long^  .coaiinoniy 
ciUcd  or  known  by  the  name  or  fign  of  the  R$i 
Lim^  in  the  Higb^StPiit^  in  Oxford^  in  the  faid 
county,  on  the  day  of  next,  by 

eienen  of  the  clock  in  the  forenoon  of  the  fame 
day),  there  to  teftify  the  truth,  according  to  your 
knowledge,  in  a  certain  caufe  now  in  our  court 
of  the  Bench,  depending  between  Jihn  Dtnn^ 
plaintiff,  and  Richard  fsnm^  late  ofyifft.  defendant, 
•fa  plea  of  trefpafs  on  the  cafe  (as  thg  nature  cfthg 
$Sm  is)^  on  the  part  of  the  plaintiff,  on  which 
our  ocrtgin  writ  of  inquiry  of  damages  has  been 
tint  by  our  fatd  juftices,  out  of  our  faid  court  of 
the  Bench,  and  diredcd  to  the  faid  iheriff,  then 
and  there  in  due  form  of  law  to  be  executed  before 
the  faid  (her iflF.  And  this  you,  nor  any  of  you, 
ftall  in  no  wife  omit,  under  the  penalty  of  every  of 
you, of  ioo/«  Witnefs  JUxaadirhordLoughboxough, 
uH'^minfiiT^  the  fifteenth  day  of  Jum^  in  the 
leth  year  of  our  reign. 

To  be  figned  by  the  prothonotaries,  pay  i  ;• 
fal  7  i, ;  each  witnefs  mult  be  ferved  with  a 
copy,  and  paid  i  $.  No  pracife  is  requifite  for  the 
oike« 

N.  B.  There  is  no  rule  for  judgment  given  in 
tko  court  on  the  inquiry,  but  you  fiay  the  four 
d0ft  before  you  fign  the  judgment  on  the  inquifi- 
rion :  And  motion  in  arreft  of  judgment  m^  be 
made  before,  or  on  the  appearance  day. 

Writ  of  inquiry  executed   in  HiL  vacat.  re-  ^jj'^fj.  % 
tamable  the  firft  return  of  Eajisr  term«  and  exe-  undc^fhwrff/ 
fMtcd  before  two  perfons,  under- iherifi  extraor- citn  fet  afidc, 
dinary,  appointed  hy  the  iheriff  for  that  purpofc—  u  j}„,i  j„4g. 
The  jury  afleffed  77  /•     Final  judgment    might  mcRt  be  not 
have  been  figned  23d  Jprily  but  not  being  done  ^^l^*^^ 
'-•Motion    the   316th  Jprii^    that  the    inquifition  JSS«*,he  inqui. 
Ifiight  be  fet  afide  i  firji^  bec^fe  the  Aieriff  could  ficioooo  the6tii 
£c  3  UOl<lay  in  thai  tone. 
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not  depute  more  than  two  perfons  to  take  ao  tiK 
queft ;  fecondly,  for  exceifive  damages.     In  ao« 
fwer  to  this  it  was  faid,  that  this  motion  ought  to 
have  been  made  within  the  firftf^wr  dap  in  term,  Sii 
mn  alkcatur^  per  curiam^  the  defendant  made  the 
motion  before  final  judgment  was  (tgned,fo  came  boa 
enough.  As  to  the  other  point.  Court faid^i)\WW!^ 
no  inftance  of  deputing  two  under  (heriflFs  extraordi- 
nary to  take  an  inqueft  ;  if  the  (heriiFmay  appoint 
two,  he  may  appoint  twenty^  and  it  appears  diit 
tbeunder-iheriiF)ivesin  the  fame  town,  and  there- 
fore it  ought  to  have  been  executed   before  him. 
Inquifition  ordered  to  be  fet  afide^  and  the  writ  of 
inquiry  executed  before  a  judge,  at  the  next  affile 
for  Suffolk.     Demy  v.  Trapnell^  Efq,  2  WilJ.  378. 
Inqvilitions  to        When  final  judgments  fiiall  be  figned  on  fijleoi 
office  oiffi*'*!!  <>«"on'nq«iifitions  upon  writs  of  inquiry,  fucli^9;^<tfl 
Judgmcaf.  *"  *  or  inquifitions,  (hall  be  left  with  the  clerk  of  the 
judgments,  and  (hail  not  be  afterwards  taken  out  of 
the  office  without  leave  of  the  court.    £•  f*  U 
Ceo.  2.     R*  Trin.aq  Car  2.  reg.  5. 
Wbcfiioqpirrii      Whei^  the  inquiry  is  returnable,  apply  to  the 
»  M^wdl  *'°'*  ftcriflFfor  the  fame;  then  take  it  to  the  ftaropofficc, 
'   ^        '        and  get  the  inquifition  ftamped  with  a  double  half- 
crown }  when   the  four  days   are   expired,  go  to 
the  prothonotarics,  and  get  the  clerk  to  enter  the 
inquifition,  pay  ys.  ^,  in  cafe,  in  trefpafs  6s*  id* 
pfofboiiotarysj.  more;  then  go  to  one  of  the  prothonotaries,  and  he 

•    •     "  to  the  clerk  of  the  judgments,  who  will  enter  up 

final  judgment.  R.T,  13  6^0.  2.  but  as  foon  as 
the  cofts  arctaxed,  you  may  takeout  execution, or 
arreft  defendant  for  the  damages,  and  cofts  includ* 
15d.  AT.  5.  The  defendant's  attorney  may  have* 
rule  to  be  prefent,  if  he  thinks  fit,  upon  applying 
to  the  fecondary's  office ;  pay  4i.  td. ;  and  then 
pLintifiF's  attorney  is  bound  to  give  notice  of 
taxing  cofts* 

If  term   begins  on  Wednefdajj  you  mty  ^ 
j|u(^gment  on  Saturday  evening. 
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IN  order  to  prevent  the  execution  of  a  writ  of 
inquiry,  frequently  the  defendant  (to  fave  the 
cofts)  confefles  the  action,  or  the  attorney  does 
it  for  him,  with  a  (lay  of  execution,  which  cort- 
feffion  is  generally  wrote  in  the  margin  of  the  de- 
daratipn,  or  it  may  be  done  on  the  back  of  the 
inquiry,  or  on  plain  paper,  thus :  '*  /  confe/s  this  Take  it  in  doo- 
"  a^im ;  and  that  the  pLinttff  hath  fu/laimd  da-  We  Oie  debu 
•'  mages  to  the  atmunt  of  20  L  hefides  his  cofts  and 
**  charges  (to  be  taxed  hy  one  of  the  prothonotaries)  ; 
**  and  no  judgment  Jball  be  entered  up,  or  execution 
•*  ijite,  until  the  day  of  next^  in  default 

•*  of  payment  oftbefum  of  lo\.  being  the  debt  in  this 
**  a£!iany  together  with  the  f aid  cofis.  And  that  « 
**  vnit  of  error  Jhall  be  brought y  nor  any  bill  in  equity 
««  filed.  And  that  in  cafe  the  plaintiff  Jhall  enter  up 
•*  his  judgment  in  default  of  payment^  he  Jhall  be  at 
**  Uberty  to  levy  the  faid  10  I.  together  with  the  cofts 
•*  taxei'^  and  alfoJberiff*s  poundage  and  all  other  in^ 
**  lidental  charges.     As  witncjsy*  &c. 

If  the  confeffion  be  in  an  adion  of  debt,  then  it  CognpvitM 
may  be,  **  /  hereby  confefs  the  debt  in  this  caufe^  and  ^*'*'' 
•*  that  the  plaintiff  bath  fuflained  damages  to  the 
**  amount  of  i  s.  btfides  his  cofts  and  charges  to  be 
**  taxed  by  one  of  the  prothonotaries^  and  the  debt  is 
•*  agreed  fo  be  paid  as  follows  y"  &c.  (here  infert  the 
days  of  payment),  and  then  as  above. 

If  the  judgment  is  to  be  forthwith  entered  up.  How  to  fif q  the 
then  fign  it  upon  a  double  2s,  bd.  ftamped  paper,  judgoeou 
with  the  prothonotaries,  firft  making  an  incipitur 
of  the  declaration  thereon,  and  filing  warrants  of 
attorney. 

If  your  entry  is  already  taken  in,  there  needs 
00  payment  anew,  but  for  figning  the  judgment, 
nor  no  new  roll ;  pay  7/.  ^d.  tax  the  coils,  and 
uke  out  execution. 

E  c  4  If 
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mtrautf  It  is  yery  common  afar  flea  pUadii^  to  confeft 

the  adion  ;  or  softer  iAue  delivered  \  in  Tuch  cafe, 
you  put  in  the  confeffion.  ^^Ibiniy  tmftnt  u  uith- 
**  draw  the  plea  pleaded  in  this  caufi^  and  anfe/i  the 
^^  a^Jion^and  that  the  plaintiff  hflthfujlain^d  damagn 
**  to  the  amount  of2o\*  hefida  bis  cQfiSy*'Sic,  as  above^ 
.  fo  that  a  retraxit  may  be  entered  on  the  roll.  This 
is  done  by  taking  the  judgment  paper  toMr.SA<rTPi«| 
9t  the  prothonotaries,  who  figns  the  judgment,  an4 
marks  the  retraxit  thereon  ;  pay  2x.  retraxit^  aod 
for  figning  judgment  as  before.  If.  B.  In  this  cafe 
the  attorney  for  ttye  defendant  need  not  be  prefent, 
^  in  the  King*8  Bench  j^  file  warranty  of  attorney,  if 
pot  before  donf , 


<y 
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Ofmcuting  a  Writ  of  Inquiry  lefon  th$ 
Chief  Juftice  or  Jndg^  of  Affize^ 

THERE  are  cafes  upon  which  application  mayTbm  are  cafu 
be  made  to  the  court  to  have  the  writ  of  in-  *"  which  the 
quiry  executed  before  the  chief  juftice,at  the  fittings  ^^fe*©  eJIcuw 
\TiL9ni9n  or  MiddUJex^ox  before  the  juftices  of  affize:  before  a  jttdgc. 
but  leave  \^  feldom  granted,  unlefs  the  cafe  is  very 
ipecial;  as  where  the  law  i»  mixed  with  the  fad,  or  it 
appears  to  be  of  too  much  confequence  for  the  (herifF 
to  undertake,    in   which  cafe  the  jury   fet   their 
bands  and  feals  to  their  verdjdl ;  and  upon  the  trial, 
the  judge  of  mji  prius  is  faid  to  be  only  an  ajji/iant 
to  ^flnriff^  and   has  no  judicial   power  \  and   if 
theparties  come  to  an  agreemtnt  at  the  trial,  the 
ludge  is  to  (ign  it,  and  aftertwards  the  court  may 
DC  moved  to  have  it  made  a  rule  of  coort.  1 2  Mod. 
519*  610.     Barnes  125*     ^'atU  v.  SmaUs, 

The  way  to  apply  is,  to  make  affidavit  fetting  How  to  apptf* 
forth  the  circumftances  of  the  parties,  plaintiff  and 
defendant,  and  the  nature  of  the  adion,  upon  which 
the  court  will  grant  a  rule  to  ihcw  caufe  ;  and  if 
nsde  abfolute,  you  may  at  fame  time  move  for 
fteriff  to  return  a  good  jury. 

The  notice  of  inquiry  before  the  chief  juftice'or  Notict. 
judge  of  aiBze,  ought  to  beffr  tbi  fittings  or  ajj^zt 
gemralfyj  and  not  for  any  partuufar  day^  Barfus 
135.  fraiti  y,SmaU$\  and  notice  for  a  particular  day 
is  void.  Ibid  It  is  faid,  the  writ  need  not  be  entered 
with  the  marlhal,  not  being  within  the  rule  con* 
Cetning  records  of  nifi  prius »  but  the  pra£lice  now 
jstp  enter  ft  with  the  marihal,  and  to  pay  i^t. 
9^.  as  alfo  the  court  fees. 

If  the  rule  is  made  abfolute,  4  common  writ  ^Inthitco^it  • 
inquiry,  dinaiduthijbiriff,  is  made  out. by   i!tif:T^^\7^.S 
plaintiiPs  attorney,  and  the  (herifF  brings  the  writ  out,  and  certain- 
into  court,  calls  and  fwears  thp  jury,  ^c,  \  and  he  \i  'J ''•l^^'p^''^ 
llfo  returns  the  inquifition  aa  taken  bcfqre  him  in'^bepIaaL  ^ 

the  (temi  to  be 
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©therwifej  but  the  prcfcncc  of  thc  chief  jufticc  ;  and  at  the  uftial 

l^iSu  wrUof    ^i«ncca^J  on  thc  (hcrifFfor  thc  return  of  thc  ioqui- 

inquiry  if  to  be  fition,  and  tax  the  cofis. 

foorwj  in  the  N.B.  I  faw  onjB  very  lately  in  this  court ;  but 
the  inqutfition  waa  not  returned  under  thc  hand 
and  feal  of  the  jurors,  but  in  common  form.  The 
flierifF's  fee  is  as  ufuaK 

In  the  Common  Pleas, 

John  Dinpif  Phintifly 

and 
Richard  Fiftfiy  Defendant. 
Affidavit  tn  or«       yobfi  Dentiy  of,  CsT^ .  the  plainti/F  in  thc  above 
derto^ovethe  caufe,  malceth  oath  and  faith,  That  he  this  dcpo-, 
***'*'  ncnt  was  very  early  on  Sunday  morning  of  thc  5th 

day  of  January  laft,  wrongfully  arretted  and  took 
into  cuftody  hy  Richard  Ftnn^  the  above-named  de- 
fendant ;  and  was  by  the  faid  defendant,  and  his. 
affidantSy  inhumanly  beat  and  otherwife  ilKtreated, 
and  had  his  cloaths  very  much  torn  by  defendant, 
and  his  alTiflants,  by  dragging  him  throi^gh  the 
(Ireets,  and  was  taken  tq,  and  detained  in  defend* 
ant's  houfe  for  a  longtime,  and  was  there  threaten- 
ed  to  be  put  in  irons  by  defendant  and  his  wife ; 
And  this  deponent  faitbt  That  after  being  fo  ill- 
treated  and  detained  for  a  long  time,  he  was  told 
by  defendant,  that  he  might  go  about  his  bufinefs, 
for  that  he  was  not  the  man  defendant  wanted :' 
And  this  deponent  faith,  That  be  told  faid  defend- 
ant immediately,  upon  his  being  firft  accofted  by 
l^im,  that  his  name  was  John  Denn,  and  did  every 
thing  in  his  power  to  convince  faid  defendant  that 
he  was  not  the  man  againft  whom  the  defendant 
had  a  warrant,  namely,  one  R,  F.  but  to  no  pur- 
pofe  :  And  this  deponent  faith,  That  an  adion  was 
commenced,  and  is  (li)I  depending  againft  the  faid 
defendant  for  the  before- mentioned  trefpafs.afiault, 
and  falfe  imprifonment;  and  that  the  faid  defendant 
hath  fufFered  judgment  to  be  entered  againft  him 
by  default,  in  the  faid  caufe :  And  this  deponent 
further  faith.  That  be  is  fearful  if  a  writ  of  inquiry 

of 
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of  damages  in  the  above  caufe  (hould  be  executed 
before  the  (herUF  of  MiddUfex^  that  be  this  depo* 
Dent  (hall  not  have  an  inipariial  afTcirment  of  da*' 
mages,  as  the  faid  defendant  hath  long  been  an 
officer  to  the  faid  IherifFof  Middle/ex ;  and  as  this 
deponent  is  informed,  and  verily  believes,  is  well 
acquainted  with  the  fet  of  men  who  generally  at- 
tend as  jurymen  to  aflefs  the  damages  upon  writs 
of  inquiry  before  the  faid  fberifF:  And  therefore 
this  deponent  faith.  That  for  the  fake  of  a  fair  and 
impanial  afleflment  of  damages,  in  the  above  caufe, 
he  wiflies  for  leave  to  execute  his  faid  writ  of 
inquiry  before  the  chief  juftice  of  this  honourable 
court. 

Dmn  V.  Finn  Tuefday  the  day  Ruletofbev 

of  •     Upon  reading  the  affidavit  of  the  ""^ 

plaintiff,  //  is  ordertd^  That  the  defendant,  upon 
notice  of  this  rule  to  be  given  to  his  attorney  or 
agent,  (hall  (hew  caufe  to  this  court  to-morrow 
peremptorily,  before  the  rifing  of  the  court  (other - 
wife  this  rule  (hall  be  then  abfolute),  why  the 
writ  of  inquiry  of  damages  in  this  caufe,  (hould 
not  be  executed  before  the  (beriff  of  the  county 
^l  M'lddUfexy  at  the  fitting  oiniji  prim  to  be  held 
for  that  county,  after  this  prefent  term,  in  the 
prefence  of  the  lord  chief  jullice,  or  one  other  of 
the  juftices  of  this  court,  by  a  good  jury,  to  be 
impanelled,  returned,  and  fworn  by  the  faid  (he- 
riff i  pay  7  /.  , 

7.  A/,  clerk  to  C,G.  of,£^r.  gentleman,  maketh  Affiditit  of  fer* 
oath  and  faith.  That  he  this  deponent  did,  about  ^"*  •^ **"  "^ 
four  of  the  clock  of  the  day  of  the  date  hereof,  leave 
a  true  copy  of  the  rule  hereto  annexed,  at  the  office 
of  Mr.//,  who  ads  as  attorney  or  agent  for  theabove- 
.  named  defendant,  with  the  clerk  of  the  faid  Mr.//., 
at,  ^Tr.  and  didalfoat  the  fame  time  leave  there- 
with an  examined  copy  of  the  affidavit  made  by  the 
above  plaintiff,  on  his  obtaining  the  faid  rule;  dated 
the  day  of  1  -j^o  :  And  this  deponent 

faith. 
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faith.  That  at  the  time  of  the  fervice  of  fuch  rule^ 
be  this  deponent  fliegired  unto  the  fatd*  clerk  d: 
the  faid  Mr.  /?.  the  faid  original  rule  hereunt<| 
annexed. 
Fotke  of  in.  Take  notice,  That  a  writ  of  inquiry  of  damagei 
^'"^*  in  this  caufe  will  be  executed  at  the  fittings  after 

this  prefent  Eofler  term,  to  be  held  at  IVtfimmfiir^ 
hail^  in  the  county  of  Middle/ex.  Dated,  i^r. 
jrour'S)  feTf.    Barms  135. 


Of 
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0/  entering  up  Judgment  on  a  Warrant  of 
Attorn^'. 

It  happcfls  frequently,  that  after  Che  defendant 
i»  arrefied  and  proceeded  againft^  ihe  {»iaintiflF,  ia 
order  to  prevent  expence*  acofts  a  warrant  cfoi-- 
torney  fir  bis  demand^  with  a  dtfeazAnce^  payable 
bf  ioftalments ;  If  it  does  ib  happen,  and  the  de- 
fendant 18  in  cuftody^  the  foUowing  r<ale9  muft  be 
obferved. 

^  That  BO. bailiff  otflieriff's  officer  fliall  prefitme  How%Mfi«iti«r 
toexaft  or  take  from  any  perfon,  being  in  his  cuf*  attorney  t*  m- 
tgdy  by  arreft.  ahy  watram  to  acknowledge  a  judg-  l^enTmt^^b!?*^ 
nent  but  in  the  prefence  of  an  attorney  for  the  de*  takea  of  priro»^ 
fendanC;  which  attorney  fhall  then  fubfcribe  his^rf 
name  thereunto  ;  which  fatd  warrant  fhail  be  pro* 
dnccd  when  the  faid  judgment  fliall  be  acknow- 
ledged (  and  if  any  bailiff  or  {beriff*8  officer  fliali 
hereafter  offend   or  do  contrary  wife,  he  fliall  be 
fevcrdy  puoiflied  for  fo  doing.     R^  H.  14  fsT  15 
Car.  2. 

'   That  no  attorn^   ihall   from    henceforth  ac-No»ttorMy 
knowledge,  or  enter,  or  taufe  to  be  acknowledged  .^*"  «»*"  *«r 
or  entered,  anyjudgoient  by  colour  of  any  war- jj^^^*  ^J" 
rant  gottien  from  any  defendant  being  under  arreft^  f«od»ot  tkan  m 
otbcrwife  than  is  ^s  aforefaid.     Ihil.  tfuiefeid. 

To  prevent  frauds  and  impofitions  in  theexe*  Warraoti  of  at* 
cution  of  warrants  of  attorney  for  confeffin^  of  ^^jr*^  ?®'  *®"' 
jud^enta    in   this    <x>art,     //  it  ordered^    That  j*  be  wadto  ibt 
eteiy  fitch  warrant  of  attorney  fhall  be  read  over  puty. 
by  the  perfon  who  is  to  execute  the  fame,  or  by 
iboK  o^r  petfen  to  him,  before  the  execution 
thereof;    and  that   if  judgment  fliaU  be  entered 
up,  upon  any  f«ch  warrant  of  attorney,  and  which 
flndl  not  be  fo  read  over  as  aforefaid,  fuch  judg* 
ment,  upon  oiotion,  may  be  fet  aflde  as  irregular* 
R.  t.  f  4  ^  1 5  G^0.  ft. 

But  if  the  defendant  himfelf  be  an  attorney,  «r 
prafiifesaafuch^  it  ii  fufficienti  though  no  attorney 
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on  his  behalf  be  prefent.     Barnes  37.  fTahn  it 
St  ant  m. 
In  piefenceof        It  IS  not  neceflary  that  a  warrant  of  attorney  to 
aa  iitorncy  of   conrefs  I  judgment  in  this  court,  given  by  a  perfon 
fofflSa?'"**     in  cuftody,  be  executed  in  the  prefencc  of  an  at- 
torney of  this  court;  if  it  be  in  the  prefence  of  ati 
attorney  of  the  King*s  BhicB,  it  is  fufficient.  Barms 
44.    f^ilmot  V.  Parry. 
Whenbyttrea-     Novembir    i6ih|    1 750.    Declared  by  all  the 
iiiry.roie,t3odg. judges  in  •  the  Trcafury  Chamber,  thatifawar- 
wS'on'a^cJd''*"*  of  attorney  to   enter  judffment  be  abofc  a 
wirramof  at-    year  old,  and  under  ten  years  old,  leave  to  enter 
torncy.  judgment  may  be  given  by  a  treafury  rule ;  but  if 

the  warrant  be  above  ten  years  old,  the  court  muft 
U  anJer  ao  be  moved  for  leave  to  enter  judgment.  If  the 
yeait.  warrant  of  attorney  be  under  twenty  years  old,  the 

common  affidavit  of  the  due  execution  of  the  war- 
rant, that  the  debt  is  unpaid^  and  the  parties  living f 
is  fufficient  for  an  abfolute.  rule;  but  if  the  above 
warrant  be  above  twenty  years  old^  the  rule  muft  be 
to  (hew  caufe,  and  ferved  on  defendant.    Barnti 
47.  Cooke's  Rep.  146. 
Jod^eat  enter-     Motion  for  leave  to  enter  judgment  on  a  warrant 
cd  on  an  old       ©f  attorney  after  a  year.     It  was  fworn  that  defend- 
r^M  iffidltu  ^"^  w^5  living  in  Jamaica^  and  in  good  heakh,  and 
ef  dffendam*!  had  been  converfed  with  by  the  deponent  the  13th 
Ta^mSiM  foM     ^^  September  laft,  and  that  the  deponent  failed  ffO« 
Dojifh? before.  ^I^^nce  the  17th  of  laft  month,  and  arrived  iaf£#«- 
don  the  15th  of  January  following  :  Leave  grintedi 
plaintiff  having  applied  as  foon  as  he  well  could. 
Barnes  256.  Roundell  v.  PwhU^  C^kis  Rep.  I4^« 
*.  C. 
PlaintiflF  a  lunt-     On  motion  to  enter  up  judgment  on  an  old  wsr« 
tie,  affidavit  of  rant  of  attorney,  plaintiff  being  a  lunatic,  did  not 
weiJS^Vheln!  ^^^*''  ^***  "^oney  unpaid  ;  but  another  did,  who  bad 
terefi  itiffidcDt.  received  the  intereft  upon  the  bond  for  three  years, 
ever  fince  the  plaintiff  was  lunatic.      Cwr.    Let 
judgment  be  entered  up*     Barnes  42.  Coppendale^i 
Snnderiand. 
Motion  to  enter  *    Motion  In  treafury  for  leave  toenter  judgoienton 

U»  wjuS«  aot  ***  ^'^  warrant   of  attorney,   not  cxprcffing  my 

term 
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tcroibr  time,  and  granted,  no  caufe  being  (hewii  to^xpnAngmf 
the  contrary.     Bafms  52.  Mould  v.  Jackman.  **""' 

,    Defendant  died  20,  April,    21  application  was  ir  jei^amt  d!^, 
'  msdeon  affidavit  from  Effixj  fworn'the  19th  of  tod  the  jadg. 
Jfril,  for  leave  to  enter  up  judgment  on  an  oH  [JeMwdT^k" 
warrant  of  attorney.     Rule  made  and  judgment  did  not  appear  to 
figned  21  Jfrih      Motion  by  executors  of  defend-  the  court  that  he 
ant  to  fet  afide  the  judgment  5    defendant  being '!?''t''lltl«!. 
dead  before  rule  made  and  judgment  ngned.     Rule  given  to  enter  it 
to  fliew  caufe.     If  it  had  appeared  to  the  court  that  »?>  '»<*  ^^  ^'U 
defendant  was  dead,  leave  had  not  been  given  to"*'*^  ^•^  *^^ 
eqter  judgment,  but  quod  fieri  non  debuit  fa^um 
valit.    Here  is  no  impofition  on  the  court:     the 
judgment  when  figned  relates  to  ihe  iffiign  day  of 
the  prefent  or  preceding  term.     The  court  will  ad- 
here to  fidions  and  relations  when  they  tend  to  pro>- 
motejufiice.     SaviU  w»  ff^tlt/hin,    Barnes  2jo.     * 

Defendant  gave  a  warrant  of  attorney  to  enter  Warrant  to  enter 
judgment  at  the  fuit   of  plaintiff,    John  5//7/  end  J^^^gment  at  the 
SMj;^nmb  ^/Wdeceafed.     The  judges  in  (he  Trf:^''^:,^^^' ^,„ 
fury  gave  leave  co  enter  judgment  at  the  furviving  judgment  at  the 
plaintiff's  fuit,  upon  his  affidavit  of  the  due  execu-  ^""  ^^  ^«  '»'- 
tionoftbe  warrant  of  attorney,  and  that  the  debt  ^*^**'' 
"Was  unpaid,  and  the  defendant  aiive.     Barnes  .40.   . 
Still  V.  Siill.  Ibid.  53.  Gladwin  v.  Scott. 

Leave  to  enter  up  judgment  at  the  fuit  of  anLeava^ivento 
executor  on  an  old  warrant  of  attorney  ;  the  words «""' »'  «*»«  f'w* 
whereof  extended  to  enter  judgment  at  the  fuit  of^^*^"JJ^^J^' 
leftator,  bisbeirs^  ixuutors^  or  admini/iraiors^  Barnes 
44*  Ctids  v*  Hadin ;  but  not  if  thefe  words  are  left 
oat. 

Leave  granted  to  enter  judgment  on  an  old  war- 
rant of  attorney  in  Micbaiithas  terrp,  on  affidavit  of 
the  due  execution  of  the  warrant  and  debt  unpaid-, 
and  affidavit  that  defendant  was  living  in  Inland  on 
the  i8tfa  of  Siptimber  preceding,  as  a  reafonable 
Jength  of  time  for  diftance.  Barn$s  54.  Horjley  v. 
SbuOr. 

It  the  rwarrant  of  attorney  is  given  to  a  feme  hov  to  enter  it 
£>le,  and,flie  maraies  before  judgment  is  entered  up,  »P»  tf  g'^^en  »  • 
application  muft  be  made  foF'  leave  to  enter  it  up  by  ^f^^^'  ^art 

the  riei. 
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'  the  bu&and  and  wife,  founded  upoa  ah  Bfidatk 

proving  their  naarriage.     Fidi  3  Barn  1471. 
lateral  h^m  tp     K^^  judgment  is  to  be  cn«rred  up  in  tflroit 
»pply»  make  the  foUowTng  affidavit  3  ingrob  it  on  a  treUe 

fixpenny  ftamped  paper^  and  ffirear  (koie  bdbre  a 

judge. 
WAfftBt  ctven       Where  a  warrant  of  attorney  to  enter  jadgment 
to  feme  Me,  Hit  was  given  to  a  feme  fble,  and  {he  having  niirrted 
Biirfied,  ^^«*  before  the  judgment  entered,  the  court  gave  leave  to 
kafrMd?  ^       ^"^^'^  judgment  ats  the  hufband  and  wife.    Cited  in 

the  cafe  of  dies  v.  Hddtny  Bathes  45. 
joagment  figoed      It  appeared  that  defendant  died  before  the  jiid^ 
after  defendAiit*!  ment  figned^    but  after  thefirft  day  of  teem  in 
dM^,  held       vvhich  it  was'  figned  ;  the  judgment  was  held  good, 

becaufe  all  judgments  are  fuch  from  the  firft  day  at 

the  term  in  which  they  are  figaed.     Rigirs  r*  Brii» 

Ufif  C^kit  Ripn  1 1« 

In  the  Common  Pleaa. 

John  Denn,  Piaintifi;    . 

aa4 
BieharJ  Fenn^  Dtfiradaot. 

AffidavU  of  debt  7*^  Denn^  of  TliH-ftrat^  Lvni^n^  hofier,  the 
doe  OQ  wtrrtnc  above-named  plaintiff,  and  Richard  Budd^  of  the 
Mn^'^^n^'%\^^^^  place,  yeoman,  feverally  make  oath  and  lay: 
Iscufi^r^  '*  *  And  firft  this  deponent  John  Dtnn  far  htmfelf  faids 
That  the  above-named  defendant  Richard  Rm 
being  juftly  indebted  unto  this  deponent,  intbeiim 
of  twenty  poiMida,  lor  goods  fold  and  delivered^ 
and  work  done  (here  fee  forth  the  confideratioa), 
did,  in  order  to  fecure  «oto  him  this  depMoat  the 
fame,  execute  «nto  this  deponent  the  warrant  of 
attorney  hereto  annexed :  And  this  deponent  for* 
ther  faith.  That  the  whole  of  the  faid  twenty 
pounds  is  now  jufily  due  and  owii^  unto  Urn  this 
deponent,  and  that  he  verily  believes  the  faid  Rkhard 
Fenn  is  now  living^,  he  this  deponent  having  ieett 
and  conver/ed  with  him  two  days  fince:  And  this 
deponent  Richard  Budd  for  htmfelf  iakh,  Tiiatbe 
was  prcfiuir,  and  did  fee  the  (aid  wtacuuM  of  attDracjr 

executed 
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eiRCttttd  hf  the  fard  defendaiit,  and  that  the  name 
RUimrd  Fium^  fet  and  fobfcribed  at  the  foot  thereof, 
18  of  (he  proper  hand- writing  of  the  faid  Richard 
Fitm^  and  that  he  did  fign,  fea),  and  as  his  zGt  and 
deed  deliver  the  fame,  in  the  prefence  of  this  jJepo- 
nent;  and  that  the  name  R.  Buddhx,  and  fubfcribed 
as  the  witnefs  to  the  faid  warrant  of  attorney,  is  of 
the  proper  hand- writing  of  this  deponent. 

Before  the  judges  go  into  court,  fpeak  to  one  of  How  to  kpplj  b 
the  fecondaries,  who  will  take  jrou  Into  the  Trea-  *«'"•  ^"•» 
furychaoiber,  wheit  you  will  move  upon  this 
afidavit  for  leave  to  enter  up  the  judgment,  which 
will  be  granted  of  courfe ;  in  the  evening  draw 
up  the  rule  at  the  (econdaries  \  pay  5/.  and  fign 
judgment, 

ffm  wtatlon^  take  the  affidavit  to  a  judge  who  !«  vacation, 
will  grant  an  order  for  that  purpofe,  pay  4/. ;  pre- 
pare on  a  flip  of  parchment  warrants  of  attorney 
for  the  plaintitf^and  defendant  thus,  mentioning 
Iheterm^ 

Midktfit^  to  wit,  J^hn  Dmn  puts  in  his  place  Wmant  for  the 
1  K  his  attorney,  againft  Richard  Fenn^  late  of  P»a»niiffi 
Wefimnfttr^  in  the  faid  county,  hofier,  in  a  plea 
of  debt. 

ABddUfix^  ((T.)  The  faid  Richard  Fnm  puts  in  Pordefeodaiit. 
bis  place  J.  B.  his  attorney,  at  Che  fuit  of  the  faid 
Jthi  Denn^  in  the  plea  aforefaid. 

Then  prepare  the  judgnient,  which  Is  done  by  How  to  figa 
entering  an  incipitur  of  the  declaration,  on  a  double  J"****"^* 
2r.  bd.  ftamped  paper ;  take  fame  with  a  memoran- 
dum on  a  21.  td,  ftamp,  and  warrants  of  attorney 
ID  the  cferk  of  the  warrants,  who  will  fign  the 
judgment  paper  (annex  the  rtile  thereto),  pay  %d. ; 
go  to  the  prothonotaries  office,  and  the  clerk  will 
fign  the  judgment,  and  tax  the  cofts  ;  pay  figning 
51. 44/.  I  after  this  take  out  execution.     No  ap« 
pearance  ia  entered  with  the  filacer,  you  leave  the 
memorandum  with  the  pfothonotaries  clerk, 
lo  the  court  of  Common  Pleas. 

Middkfix^  (flf.)  A.  B.  is  retained  to  enter  up  judg-  Wmtnt  or  me* 
ipent  on  a  c^pwvit  aaiofiem  (or  warrant  of  attorney  morwidttm, 
Ff  10 
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to  acknowledge  judgment,  as  ibt  tafi  may  nqmre)* 
dated  on  the  day  of  al  the  fuit  of 

a  D.  againft  E.  F. 

A.  B.  Attorney  (if  by  an 
agent  add)  by  G.  E 
his  Agent. 

.  Entered  (cr  filed  of  record,  as  tbi 
cafi  may  nquin)  this  5th  day  of 
February^  in  the  30th  year  of 
the  reign  of 

/  (Offiar^s  Nami,) 

Declaration  on  Middlifix^  (flf.)  Rlcbard  FiWiy  hit  of  ff^e/lmiMfltTf 
warrant  of  at-  j^  the  faid  county,  boiler,  was  fummoned  to  »• 
nte^by niidiefi^  fw^""  7«*«  -D'»»  in  a  plea.  That  he  render  to  tbe 
as  entered  on  the  faid  jobn^  forty  pounds  of  lawful  money  of  Grttt 
^^*  Britain^  which  be  owes  to,  and  unjuftly  dctaias 

from  him  j  and  thereupon  the  faid  Jebn,  by  S.  U, 
his  attorney,    complains.    That  whsnas  the  fiid 
The  date  of  the  Richard.,  on  the  day  of  in  tbe  year 

warraac,  of  our  Lord   1789,  to  wit,  at  IVtflminfiiry  inihe 

,  faid  county,  borrowed  of  the  faid  J^bm  the  faid 
forty  pounds  above  demanded,  to  be  paid  to  the  faid 
'John  when  he  the  faid  Richard  ^ovXA  be  thereto 
-  afterwards  requefled ;    yet   the  faid   Richard  (al- 
though often  requefied,  &r«  J  hath  not  yet  paid  the 
faid  torty  pounds  above  demanded,   or  any  part 
thereof,  to  the  /aid  John^  but  he  to  pay  the.  fame, 
or  any  part  thereof,  to  the  faid  J^i^n,  hath  hitherto 
wholly  refufed,  and  fii)l  refufes;  wherefore  the  faid 
"John  faith  he  is  injured,  and  hath  fuftained  damage 
to  the  value  often  pounds,  and  therefore  he  briogi 
bis  fuit,  k^c. 
Judgment  by  nil      And  the  faid  Richard^  by  Jo/epb  Bruce^  bis  at- 
dicic  thereon,     torney,  comes  and  defends  the  wrong  and  iojurf, 
when,  {fTf •  and  fays  nothing  in  bar  or  preclufion  of 
the  faid  adion  of  the  faid  Jobriy  by  which  the  faid 
John  remains  therein  undefended  againft  tbe  faid 
Judgment  figned  Richard ;    Tbirefon  it  is  cwfidered^  That  the  faid 
the  loth  No-     John  recover  againft  the  faid  Richard  his  faid  debt, 
vember  17S5.     -^  ^  and 
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ind  aKb  6p,  for  his  damages  which  be  hath  Aif- 
taified,  as  well  by  occafion  of  the  detaining  the  faid 
debt,  as  for  his  cods  and  charges  by  him  about  bis 
full  in  this  behalf  expended,  by  the  court  here 
adjudged  to  the  faid  John  by  his  affeot ;  and  the  faid 
Richard^  in  mercy,  ^r.  Mercy. 

Xo  the  end  of  declaration :  And  the  faid  Richard^  If  by  noo  ruai 
by  yofepb  Bruci  his  attorney,  comes  and  defends  "f®"""**** «« 
the  wrong  and  injury,  when,  bic. ;  and  the  fame 
attorney  of  the  faid  Richard  fays.  That  be  is  not 
informed  by  the  faid  Richard  of  any  anfwer  to  be 
given  for  the  faid  Richard  to  the  faid  John  in  the 
premifes,  nor  doth  he  fay  any  thing  in  bar  or  pre- 
daCon  of  the  faid  aiStion  of  the  faid  John^  by  which 
the  (aid  John  remains  therein  undefended  againft 
the  faid  Richard:  Thin/ore  it  is  confiiered^  That  J«lgm«nt figned 
the  faid  John  recover  againft  the  faid  Richard  his  *^* 
fiid  debt,  and  alfo  63/.  for  his  damages  which  he 
hach  fuftained,  as  well  by  occafion  of  the  detaining 
the  faid  debt,  as  for  his  cofts  and  charges  by  him 
about  his  fuit  in  this  behalf  expended  by  the  court 
here  adjudged  to  the  faid  John  by  his  aflent ;  and 
the  faid  Richard^  in  mercy,  ^c» 

But  if  the  defendant  gives  a  bond  with  a  warrant 
of  attorney,  then  your  affidavit  will  vary,  and  the 
declaration  which  will  be  on  the  bond  only. 

In  the  Common  Pleas. 

J.  G.  PlaintifF, 

and 
C  D.  DefendaBt. 
7.  G.  of,  l^c.  the  above-named   plaintiff,   and  Affidavit  of  mo- 
J,  P.  of,  (^f.  Gentleman,  feverally  make  oath  and  n«T  ^««»8  *»« 
fay.  And  firft  this  deponent  J.  G.  for  himfelf  faith,  jh^tetition  tf 
That  the  above  defendant  is  and  ftands  juftly  in-  wtrrancofau 
debted  unco  him  this  deponent,  in  the  fum  of  200L  ^oroey. 
opon  and  by  virtue  of  a  certain  bond  or  obligation, 
bearing  date  the  21ft  day  of  January  lad  paft,  en- 
tered into  by  the  faid  defendant  to  this  deponent  in 
the  penal  fum  of  400/.  conditioned  for  making  void 
Ff2  the 
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the  (ame  on  payment  of  the  fum  of  200/.  toi 
intereft  for  the  fame,  after  the  rateof  5/.  pir  cent, 
fir  onnum^  on  the  6th  day  of  July  laft  paft,  and 
alfo  the  fum  of  for  intereft  thereof  j  And  for 

the  better  fecuring  to  this  deponent  the  payment 
thereof,  the  faid  C.  />.  did,  on  the  fame  day  and 
year»  enter  into  and  duly  execute  the  warrant  of 
attorney  hereto  annexed  :  And  this  deponent  far- 
ther faith,  That  he  verily  believes  the  faid  defend- 
ant is  now  livings  he  this  deponent  having  feen  and 
converfed  with  him  two  days  fince :  And  this  depo- 
nent J.  P.  for  hi  mfelf  faith,  That  he  was  prefenti 
and  did  fe^  the  warrant  of  attorney  hereto  annexed, 
duly  executed  by  the  faid  defendant,  and  that  the 
name  C  D.  fet  and  fubfc'ribed  at  the  foot  thereof, 
is  of  the  proper  hand- writing  of  the  faid  defendant 
C.  D,  and  chat  he  did  fign,  feal,  and  as  his  adaad 
deed  deliver  the  fame,  in  the  prefence  of  this  depo- 
nent;  and  that  the  name  J*  P\  fet  and  fubfcribed 
as  the  witnefs  thereto,  is  of  the  ptopcr  haod« 
writing  of  this  deponent. 


%m^ 


t    437    J 


THE  clerk  of  the  judgments  is  the  proper  offi« 
cer  to  draw  and  enter  up  zWJinal judgments 
e^hr  imfaifiiims  iaken^  verdiSis  obtained,  or  npnfrUi 
and  on  dtmumrs  and  ilTues  Joined  upcn  nul  tUl  n^ 
€9rd^  as  alio  all  continuances  neceflary  in  the  afore- 
£ud  judgments.  Therefore  if  they  are  required  to 
be  enccrcd  up»'  fpeak  to  Mrt  Ltckbarrmv  for  that 
poipofis. 

N.  B.  The  prothonotary,  at  the  time  of  figning  The  protbon. 
the  judgo^nty  provides  the  roll  for  the  entry,  which  providei  thetplb 
is  Ui  be  wrote  in  a  fair  hand,  leaving  a  margin  of 
an  inch  wide,  and  proper  room  at  the  top  for  the 
preft,  which  is  marked  with  the   prothonotaries 
names  >  then  firft  enter  the  declaration  thus  : 

ACddlifixj  ((TO  Richard  Roe^  late  of  fVfftminfttr^  zntrj  of  an  !ii. 
,in  the  laid  county,  yeoman,  was  attached  to  an*  terioeocotjjads* 
fwer  Joim  Z>s/,  in  a  plea  of  trefpafs  on  the  cafe  j  "*"*• 
and  whereupon  the  faid  Jobn^hj  bis  S.  U.  attorney, 
complains,  Fer  thai  wbinas  (to  the  end  of  the  de- 
daratioD},  fuir,  bfc^ 

And  the  faid  Richard^  in  his  proper  perfon,  comes  ifdefeadaat  t^ 
and  defends  the  wrong  and  injury  when,  (^c.  and  peart,  put  the 
fays  nothing  in  bar  or  prcclufion  of  the  faid  adlion  *"»»«y'»  «**"»«* 
of  the  (aid  J^lmy  by  which  the  faid  John  remains 
therein  undefended  againil   the  faid  Richard^  for 
which  the  faid  John  ought  to  recover  againft  the 
faid  Richard  bis  damages  by  occafion  of  the  pn^ 
mifis  f.    But  becaufe  it  is  unknown  what  damages  f  This  wora 
thie  faid  ycbn  bath  fuftained  by  occafion  thereof,  may  be  ufeJ  in 
Therefore  it  is  commanded  to  the  (hcrifF,  that  by  i^fj^ftVeiaiio. 
the  oath  of  twelve  good  and  lawful  men  of  the  faid  !lh«r^preceaeat« 
county,  he  diligently  inquire  what  damages  the  faid 
Jehn  bath  fuftained,  as  well  by  occafion  of  the  pre- 
mifes,  as  for  his  cofts  and  charge's  by  him  about  his 
fait  in  this  behalf  expended  j  and  that  the  inqui- 
iUioa.which  he  fiull  thereupon  uke,  he  make  ap- 
F  f  3  pear 
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pear  to  the  juftices  of  our  Lord  the  King  at  IPj|« 
mnftevy  in  15  days  of  Eqfter^  under  his  feal,  aod 
the  feals  of  thofe  by  whofe  oath  he  (hall  make 
thefaid  inquifition,  together  with  the  writ  of  our 
Contiaoaoceind  faid  Lord  the  King  to  him  thereupon  dire£ted.  At 
lS!l[^'"'^'^'^'^^«y*^^^«  Cometh  the  faid  John,  by  his  faid 
attorney,  and  the  (herifF,  to  wit,  H^tlliam  NewmMf 
and  Thomas  Baktr^   Efquires,  flieriff  of  the  faid 
county  now  return  here  a  certain  inquifition  taken 
befor^  him  at  his  ofEce  in  Took*s  Court,  Curpor* 
flmty  in  the  faid  county,  on  the  day  of 

in  the  thirtieth  year  of  his  prefent  Ma* 
jefty's  reign,  by  the  oath  of  twelve  good  and  lawlid 
men  of  his  county,  by  which  it  is  found,  that  the 
faid  John  hath  fuftained  damages,  by  occafioo  of 
the  premifesy  befides  his  cofts  and  charges  by  him 
laid  out  about  his  fuit  in  this  behalf,  to  50/.  91.  ^L 
uagmcBtfigfied  and  for  thofe  cofts  and  charges  to  20J.    Therefeie 
•1^       1790.  ^^  '^  confidered,  that  the  faid  John  recover  agaioft 
the  faid  RichardYm damages aforefatd  to 51/.  pf. yU 
by  the  inquifition  aforefaid  in  form  aforefaid  found} . 
and  alfo  i6/.  loj.  ^d•  to  the  faid  John,  at  his  ro- 
queft,  for  his  cofts  and  charges  aforefaid,  by  the 
court  here  of  increafe  adjudged  ;  which  faid  da- 
mages, in  the  whole,  amount  to  68/.  \  and  the  (aid 
**«^*  Richard,  in  mercy,  f^e. 

juagment  hj         And  the  faid  Richard,  by  J.  71  his  altomeyt 

5<yiwvfi  ^Unem  comes  and  defends  the  wrong  and  injury,  wbeOf 

^  &£•  and  fays.  That  he  cannot  deny  the  faid  affion 

of  the  faid  John,  nor  but  that  he  did  undertake  aod 

promife,  in  manner  and  form  as  the  faid  JohnYoA 

above  thereof  complained  againft  him ;  nor  but  that 

the  faid  John  hath  fuftained  damages,  by  occafion 

of  the  non-performance  of  the  faid  feveral  promifes 

and  undertakings,  to  50/.  as  he  the  faid  John  hath 

above  in  his  faid  declaration  fuppofed ;  and  here* 

upon  the  faid  John  prays.  That  the  faid  damages  fo 

acknowledged,  together  with  bis  expences  and  coft;, 

laid  out  by  him  about  his  fuit  in  this  behalf,  may 

Jiutoaft  agned  bi  adjudged  to  him,  bfc.    Thnifire  it  is  conAdirtd^ 

IOtllNoir.1789.  ^^^^  ^,j^  f^jj  j^  ^^^^  3g3j^^  ^,j^  gjj  ^j,^i 

bis 
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his  damages  aforcfaid,  fo  by  him  in  form  aforefaid 
acknowledged,  and  alfo  lo/.  for  his  cofts  and 
cbnrps  by  the  court  here  adjudged  to  the  faid  John^ 
by  htf  a&ot,  which  faid  damaget,  in  the  whole, 
mmoont  to  6o/.  and  the  faid  Kichard^  in  mercy,  Mercjr. 

Lndm  to  wit,  C  D.  late  of  London^  yeoman, 
was  fummoned  to  anfwer  ^f.  B.  in  a  plea,  that  be 
rend^  tQ  bim  lOO/.  ^c  to  fuit,  l^c.  Then  begin 
with  a  new  line  and  enter  judgment  thus : 

And  the  faid  CD.  in  his  own  perfon  comes /y^S!*^^*  f>7 '^^ 
aad  defends  the  wrong  and  injury,  when,  ^c.  and  ^^^^"^^^^^ 
lays  nothing  in  bar  or  predujion  of  the  faid  adion 
of  the  (aid  A*  by  which  the  faid  A.  remains  therein 
undefended  againft  the  faid  C.  Tbirrfort  it  is  confix  Judgment  fignea 
igrO^  That  the  faid  A.  recover  againft  the  faid  C.  ui5;atjri79«. 
Ihs  faid  debt,  and  alfo  5/.  for  his  damages  which  he 
bfttb  fuftained  as  well  by  reafon  of  the  detaining  the 
faid  debt,  as  for  his  cofts  and  charges  by  him  about 
his  fuit  jn  this  behalf  expended  by  the  court  here 
adj^dged.to  the  faid  4/.  by  his  aflent :  And  the  faid 
C  in  mercy,  £2f<c.  *^"^ 

And  |he  faid  C  by  y.  D.  his  attorney,  comes  Cogn^vitaainfm 
and  defends  the  wrong  and  injury,  when,  &fr«  and  ^'^  ^^^* 
^ys  that  he  cannot  deny  the  faid  a£^ion  of  the  faid 
A.  nor  but  that  he  owes  to  the  faid  A.  the  faid  50/. 
in  manner  and  form  as  the  faid  A,  hath  above  in  hit 
faid  declaration  alledged ;    //  is  tberifor4  unfidtred^  Judgment  iiga- 
That  the  faid  A.  recover  againft  the  faid  C.  his  faid  *^  **^* 
debt,  and  alfo  5/.  for  his  damages  which  he  hath 
foftained,  as  well  by  reafon  of  the  detaining  the 
faid  debt,  as  for  his  cofts  and  charges  by  him  about 
bit  fuit  in  this  behalf  expended,  adjudged  to  the 
faid  A*  by  his  aflent :  And  the  faid  C  in  mercy,  &r.  Mercv.  ' 

And  the  faid  C  by  7.  D.  his  attorney,  comes  C0f<>^>v«^*o»<* 
and  defends  the  wrong  and  injury,  when,  ^r.  and  '"***'**  ^"  ^^^' 
lays  that  he  cannot  deny  but  that  the  faid  writing 
obligatory  is  the  deed  of  him  the  faid  C  nor  but 
that  he  owes  to  the  faid  A.  the  faid  xco/.  in  manner 
and  form  as  the  faid  A.  hath  above  declared  againft 
hiiDy    //  i$  thitefwi  confidind^  Isfc.  as  before. 

rf4  And 
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jadgment  bjr  And  the  faid  C.  by  J.  S.  his  attorn^, 

rw  w'dcbu'**'  ^"^  defends  the  wrong  and  injury,  when,  fiTr,  aad 
*"  *       the  fame  attorney  of  the  faid  C.  fays.  That  be  is 

not  informed  by  the  faid  C.  of  any  anfwer  to  be 
given  for  the  faid  C.  to  the  faid  A.  in  the  plea  afbre^ 
faid  ;  and  the  faid  C.  fays  nothing  in  bar  or  preclu* 
fion  of  the  faid  a£tion  of  the  (aid  A.  by  which  the 
faid  //.  remains  therein  undefended  againft  the  f«d 
C:  It  is  tkerefori  conjidered^  That  the  fiiid  A*  it- 
cover  againft  the  faid  C.  his  faid  debt,  and  alfo  lo/. 
for  his  damages  which  he  hath  fuftained,  as  well  by 
reafon  of  the  detaining  the  faid  debt,  as  for  his  cofti 
and  charges  by  him  about  his  fuit  in  this  behalf  ei« 
pended,  by  the  court  here  adjudged  to  the  faid  J. 
by  his  afTent :  And  the  fatd  C.  in  mercy,  (s^r. 
Gs^iimt  tf iinft  And  the  faid  C.  by  J,  K,  her  attorney,  cMDes 
an  •dminiftrator  and  dcfcnds  the  wrong  and  injury^  when,  k^c.  and 
la  debt,  y^yj^^  yj^^^  ^^  cannot  deny  the  faid  adion  of  the 

faid  A*  nor  but  that  the  faid  bond   is  the  decil 
of  the  faid  F*  nor  but  that  (he  the  faid  C.  admim* 
ftratrix  as  aforefaid,  detains  from  the  Aiid  A.  the 
faid  lOo/.  in  manner  and  form  as  the  faid  A.  hath 
Jodgnentiigncd  sbove  thereof  complained  againft  her;  Tbirefirifi 
day  Qf       is  eonjideredi  That  the  faid  A.  recover  a^inft  Ac 
>7^9*  faid  C.  adminiftratrix  as  aforefaid,  his  faid  debt,  and 

alfo  6L  lox.  for  his  damages  which  he  hath  fuftained, 
as  well  by  occafion  of  the  detaining  the  faid  debt,  as 
for  his  cofts  and  charges  by  him  about  his  folt  in 
this  behalf  expended,  adjudged  to  the  faid  A.  by 
his  alien t,  to  be  levied  of  the  goods  and  chattels 
which  were  of  the  faid  F,  at  the  time  of  bis  death 
in  her  hands  to  be  adminiftered,  if  (he  hath  fo  much 
thereof  in  her  hands  to  be  adminiftered ;  and  if  (he 
hath  not  fo  much  thereof  in  her  hands  to  be  ad- 
miniftered, then  the  faid  6/.  loi.  being  the  damages, 
cofts,  and  charges  aforefaid,  to  be  levied  of  tbe 
proper  goods  and  chattels  of  the  faid  C.  \  and  Ihe 
Merqr.  (aid  C.  in  mercy,  t^c. 

Tht  like  jodg-       And  the  faid  C.  by  J.  K.  her  attorney,  comes 

■tfatiacafe,      and  defends  the  wrong  and  injury  when,  btc.  and 

fays,  That  (he  cannot  deny  the  faid  action  of  the 

faid 


(Ai  if. nor  but  that  the  (aid  F.  in  his  life-time,  did 
undertake  and  promife,  in  manner  and  form  as 
the  faid  Jm  hath  above  thereof  complained  agaipft 
Uffl,  nor  but  that  the  faid  J.  hath  fuiUined  da- 
mages 'by  reafon  of  the  not  performing  the  faid 
forerai  promifes  and  undertakings  in  the  faid  decla- 
ration mentioned  to  35A  as  the  faid  jt.  hath  above 
fiippofed  ;  and  upon  this  the  faid  A.  prays  judg- 
ment, aiid  his  damages  fo^  acknowledged,  together 
with  his  coAs  and  chiirges  by  him  about  his  fuitin 
this  behalf  expended  to  be  adjudged  to  himt  ^c, 
Titrifari  it  is  cenfidertdj  That  the  faid  A.  recover  .  ^     ^ 

agiinft  the  faid  a  adminiftratrix  as  aforefaid,  hw -'"^^^^y  Sr 
fud  damages,  fo  above  acknowledged,  and  alfo  1799* 
6iL  tor.  for  bis  cofts  and  charges  by  him  laid  out 
about  his  fttit  in  this  behalf,  adjudged  to  the  faid 
J»  by  his  aflent,  to  be  levied  of  the  goods  and 
chattels  which  were  of  the  faid  F*  at  the  time  of 
his  death,   in   her   handr  to  be  adminiftered  ;  if 
Ihe  hath  fo  much  thereof  in  her  hands  to  be  ad- 
miaifiered  ;  and  if  ihe  hath  not  fo  much  thereof 
ia  her  bands  to  be  adminiftered,  then  the  faid  6/. 
lOr.  being  the  cods  and  charges  aforefaid  fo  ad- 
judge to  the  faid  A.  to  be  levied  of  the  proper. 
goods  and  chattels  of  the  faid  C I  and   the  faid  C  ^^ 
in  mercy,   {jTr.  ^^ 

7s  iki  indtfibi  Jimurrtr  hook.     At  which  day,  Jadcmeot  oa 
came  here  the  parties  aforefaid,  by  their  attornies  demurrer  to  the 
•fore&id,  and  hereupon  the  premifes  being  feen  by  '^i^^^* 
diefaid  court  hercyand  fully  underftood,  it  appears  to 
tbefatd  court  here,  that  the  faidpleaof  the  faid  if.  by 
^  of  r^iy  to  the  faid  plea  of  the  faidC  and  the 
matters  therein  contained,  are  fufficient  in  law  for 
the  laid  A.  to  have  and  maintain  his  faid  adlioti 
Hatnft  the  faid  C.  as  the  faid*  A.  hath  above  al- 
ledged,  for  which  the  faid  A.  ought  to  recover  his 
^^l^sges  by  occafion  of  the  premifes;  but  becaufe 
It  is  aoknown  to  the  court  here,  what  damages  the 
^^  A^  hath  foftained  by  the  means  aforefaid, 
d^eflieriffii  are  commaaded  (as  in  a  judgment  by  de- 
wult). 

Enter 


44^  diUhmtntff. 

Judsmeot  aa  !•       £nter  all  ehe  proceedings  to  the  end  of  the  ifliiet 
t^afe  «f  »      th^i,  go  on  thus :  On  which  day  comes  here  thefaid 
*'^*  C.  by  his  faid  attorney;  and  the  faid  A.  (although  fo- 

lemnly  called)  cometh  not;  and  it  appearing  to  the 
court  here^  that  the  faid  J.  hath  negleded  to  bring 
the  ifluc  above  joined  on  to  be  tried  according  to  the 
cburfe  and  pradice  of  the  faid  court ;  therefonc,  ac* 
cording  to  the  form  of  the  ftatute  in  fucfa  cafe  made 
and  provided,  //  is  conjidired^  by  the  faid  court  here, 
that  the  faid  A.  take  nothing  by  his  faid  writ,  but 
chat  he  and  his  pledges  to  profecute,  to  wit,  y«far 
Dne  and  Richard  Rocy  be  in  mercy,  i^c. ;  and  that 
the  faid  A,  go  thereof  without  day.  And  it  is  fur" 
tber  cmfidcrid^  that  the  faid  C  recover  againft  the 
faid  A,  14/.  I  Of.  for  his  cods  and  charges,  by  him, 
about  his  defence  in  this  behalf  fufiained,  adjudged 
by  the  court  here  to  the  faid  C  at  his  requeft,  ac- 
cording to  the  form  of  the  ftatute  in  that  cafe  made 
and  provided  \  and  that  the  faid  C  have  his  execu- 
tion thereof,  tfr. 
Jvdgmeiit  on  t  Tq  the  end  of  the  iffiii.  At  which  day  here  come 
icpliatioiiof  the  parties  aforefaid,  by  their  attornies  aforefaid ; 
So  VroieT  2"<^  t*^«  <a'^  ^-  ^'  ^^^^  not  here  in  court  the  record 
produce.  of  the  faid  judgment  by  him  above  in  his  plea  afore* 

faid  alledged,  but  maices  default  of  producing  the 
faid  record.  Therefore  it  is  conftdindy  that  the  faid 
A*  ought  to  recover  his  damages  by  reafon  of  the 
premifes ;  but  becaufe  it  is  unknown  to  the  court 
here  what  damages  the  faid  A.  hath  fuftained  by 
the  means  aforefaid,  the  (herifFis  commanded,  that 
by  the  oath  of  twelve  good  and  lawful  men  of  his 
bailiwick,  he  diligently  inquire  what  damages,  Vi. 
(as  in  a  judgment  by  default.) 
Retraxit  In  cafe*      Enter  to    the   end    of   the    defendant's   plea, 

*T"^'/*"?"  *«n  fay  5  And  hereupon  the  faid  C.  by  his  faid 
catione  after  plea    ^^        ''  j      i-        •/!_      l-     r -j     1       1 - 

pleaded.  attorney,  comes  and  rennquiflies  his  faid  plea  by 

him   above  pleaded,  and  faith.  That  he  cannot 

deny  the  faid  a£lion  of  the  faid  A.  nor  but  that  be 

did  undertake  and  promife,   in  manner  and  form 

as  the  faid  if.  hath  above  complained  againft  him  ; 

nor  but  that  the  faid  A.  hath  fuftained  damages  by 

7  9Ccafioii 


occafion  of  the  non- performance  of  the  faid  fede- 
ral promifes  and  undertakings,  to  20/  as  he,  the 
iaid  J.  hath  above,  in  his  ^id  declaration,  fup* 
pofed:  and  upofi  this  the' faid  j/.  prays,  that  the  faid 
damages  fo  acknowledged,  together  with  his  cofts 
and  charges  laid  out  by  him  about  his  fuit  in  this 
behalf,  may  be  adjudged  to  him,  &r.  Therefan^ 
it  is  coxfidiTidf  that  the  faid  A  recover  againft  the 
iaid  C  bis  damages,  aforcfaid  fo  by  him  io  form 
aforefaid  acknowledged,  and  alfo  10/.  for  his  cofts 
and  charges  by  the  court  here  adjudged,  to  the 
faid  J,  by  his .  aflent,  which  faid  dao^ages  in. 
Ae.  whole  amount  to  30/*  And  the  faid  C.  in 
mercy,  ffcm 


C;tcut(on. 


i 


A' 
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Cjreeution^ 


N  exccation  is  a  judicial  writ,  grounded  on 
^  the  judgment  of  the  court  from  whence  it 
lues  ;  and  granted  at  the  requeft  of  the  party  at 
whofe  fail  it  is,  to  render  him  fatisfadion  of  the 
judgment  which  he  hath  obtained. 

There  are  three  forts,  common) v  it  ufe,  for  ob* 
taining  fatisfadion  of  the  plaintiff's  demand,  and 
.  bis  cotts  adjudged  to  him  by  the  court. 

-    •  1,  A  capias  ad  faiisfaciendum^  which  imprifons 

the  body  of  the  debtor,  till  he  makes  fatisfafiion 
to  the  plaintiff  the  demand  recovered ;  but  this  writ 
cannot  be  ifTued  againil  peers  or  members  of  parlia^ 
ment.  Whenever  the  body  is  taken,  no  other  pro- 
cefs  can  be  fued  againft  the  goods,  lands,  or  tene- 
ments cf  the  defendant ;  for  as  corpus  bumanum  noH 
recepit  afiimatiomm,  fo  it  is  deemed  the  greatefi  and 
bigheft  fatisfadion  one  man  can  have  of  another. 
But  if  the  defendant  <)ie  in  execution,  the  plain- 
tiff may  now  by  Stat.  2i  Jac.  i.  f.  22,  fue  out 
execution  againfl  his  lands,  goods,  or  chattels,  at 
his  eledion. 

firg^  a.  A //ri /if/W  againft  the  goods  and  chattels 

of  the  defendant  only,  which  lies  as  weJ  againft 
peers  and  members  of  parliament,  as  other  common 
perfons,  and  againft  executors  or  adminiftrators 
jwith  regard  to  the  goods  of  the  deceafed. 

£^;r,  3*  An  i/egit  againft  the  goods  and  chattels,  (ex* 

cept  oxen  and  beafts  of  the  plough,)  and  alfo  one 

half  of  the   defendant's  land  to  be  holden  by  the 

plaintiff  at  an  eftimate  made  thereof  by  the  (he* 

riff  until  the  debt,   or  damages,  and  cofts,  are  fa- 

tisficd. 

^    .  .     .  .       The  writ  of  capias  cd  fatisfaditidum^  is  to  be  if- 
Ctf. '«.  in  what   /•j.^t  .!_•'•  -t-f         %    't 

cQUDty,  ""^  *"  ^"c  county  where  the  veniu  n  lasd,  and  if 

the  defendant  is  not  to  be  met  with  io  that  county^  a 

teftatum 
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Ujlatumtapiasaifiithfaiiendummzy  be  iflued  into  any 
other  county,  the  fiieriff  having  returned  the  fir(t 
writ  mn  tfi  inventus.  Thefe  writs  may  both  iflue  the 
fame  day,  but  to  ground  the  Uftatum^  it  is  necef- 
firy  the  ca.fa.  be  fued  out.  Bond  v.  yaab  and  others. 
Barnes  200.  But  the  court  Will  not  inquire  nicely 
when  the  ca.  Ja.  or  fi.  fa.  iflued  to  ground  the 
isfiatum.  For  it  is  has  be^n  held  fufficient  if  it  be 
produced  and  returned.  Sweetapple  v.  Jttirhury* 
Barms  21 1«  2o8«     Burdusy.  SatchwelL: 

It  is  to  be  tngrofled  on  a  2/.  bd,  ftamp  and  (ign- 
cdby  protbonotaries,  pay  figningthe  cp,fa.^d, 
feal  7^.  ieftatim^  &/.  figning,  feal  u.  2i. 

If  the  judgnnent  be  in  debt  on  bond,  levy  the  mo-  If  levied  in  d«bt 
ney  due  to  plaintiff,  with  the  expences  of  the  levy,  «»  ^>^^ 
ixAJhiriffi  poundage^  which  is  taken  out  of  the 
penalty. 

If  it  be  levied  upon  a  judgment  in  cafe,  then  only  if  in  ciic. 
levy  the  damages  recovered  with  the  cofts  ;  in  this 
afe,  add  the  cofts  to  the  damage?  recovered,  and 
they  are  all  called  damages  in  the  writ. 

There  ought  not  to  be  two  executions  exifting  at  Cannot  be  tiw 
the  fame  time.  Str.  515.  but  yoo  may  have  zju  ««*^"****^ 
/tf.firft,  and  if  the  flieriff  does  not  levy  to  the  a«- 
mount  of  the  debt,  or  damages  recovered,  you  may 
have  a  ca.  fa.  for  the  refidue  ;  in  fuch  cafe,  the  ihe- 
liflF  (hould  return  the  Jf.  ySi.  Zalk.  318*  and  the 
levy  tbercoD  firft,  which  ought  to  be  recited  in  the 
rtf/y2r.  Vide  Ctppendale  v.  Debonnaire.  Barnes  213* 
I  Kjdl  Ahr.  904.  Cr9*  Eliz.  344.  but  if  he  does 
nothing  on  the  Jf-fa.  then  there  is  no  neceffity 
to  take  notice  thereof  in  the  ca./a.  of  its  having 
iflfued. 

An/£pj^^  may  be  badafter  a/.ySr,  but  if  otice  Anc&^lr  miyba 
the  body  is  taken,  there  cannot  be  a/./tf.  or  'elqit ;  ^^^  •««'  •/>•  • 
for  the  body  is  deemed  the  bigheft  (atisfadion  the 
plaintiff  can  have. 

Thefe  executions  muft  be  fued  out  within  a  jtdr  To  w  foea  ent 
Mi  a  day  after  the  judgment  figned  \  and  the  tilhe  ''^***"  '  ^*" 
is  toJie  accounted  from  the  day  of  ligning  thejudg-  '* 

nent.    Basrms  197.    Sympfin  v«  Gray. 

But 
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If  taken  o«t  and 
returned  in  the 
yeir. 


But  if  it  be  fued  out  and  returned  within  tbc 
year,  there  needs  no /cire  facias  before  you  fue  out 
another :  and  it  is  ufual  to  award  the  firft  on  the 
roll  with  the  (heriflTs  return  thereon,  but  an  exe- 
cution cannot  be  awarded  on  the  roll,  which  was 
never  returned  or  filed.    Platir  v.  BaUwin.    2 

mir.  82. 

This  writ  may  be  fued  after  an  ikgit  executed 
only  on  the  goods.    Stk  %it. 


Ca.fa,  in  debt 
George  the  Third,  by 
the  grace  of  God^  of 
Great  Britain^  France^ 
and  Iretandj  King,  de- 
fender of  the  faith,  l^fc. 
To  the  IheriiFof  Middle^ 
fexy  greeting.  We  com- 
nund  you,  that  you  take 
C.  D.  late  of  Wejimin^ 
fter^  in  your  county  yeo- 
man, if  he  be  found  in 
your  bailiwick ;  and  him 
lafely  keep,  fo  that  you 
may  have  his  body  before 
our  juftices  at  tVeJlmifi' 
JieTy  in  fifteen  days  of 
Eajler^  to  fatisfy  A.  B. 
of  2»  I  oo/.debt,  which  the 
faid  A.  B.  lately  in  our 
court,  before  our  jufiices 
^xWefiminftery  recover- 
ed againft  him  ;  and 
alfofixty-three  (hillings. 
Which  in  our  faid  court 
were  adjudged  to  the 
faid  A.  for  his  damages, 
which  he  had  by  occa- 
iion  of  the  detaining  that 
debt,  whereof  the  faid  C. 
/>•  is  convidted  ;  and 
have 


ne  lih  in  cafe. 
George  the  Third,  by 
the  grace  of  Ged^  of 
Great  Britain^  France^ 
and  Ireland f  King,  de« 
fender  of  tbc  faith,  &r. 
To  the  iherifFs  ofUnden^ 
greeting :  We  command 
you.  That  you  uke  Ri^ 
chard  Fenny  late  of  iw- ' 
don^  yeoman,  if  he  be 
found  in  your  bailiwick; 
and  him  fafely  keep ;  fo 
that  you  may  have  his 
body  before  our  jufticei 
at  Jrefiminjlery  in  fifteen 
days  of  Ea/ier^  to  fatisfy 
Jobn  Denn  500/.;  which 
were  adjudged  to  the  faid 
JJ^n  in  our  faid  courti 
before  our  juftices  at 
WeftminfteTy  for  his  da» 
mages,  which  he  had, 
by  reafon  of  the  non- 
performance of  ceruio 
promifes  and  underuk- 
ings,  made  by  the  faid 
Richard  to  the  faid  John 
at  London^  whereof  the 
faid  Richard  is  com 
vi£led  I  and  have  there 
this 


ftftwtm* 
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have  there  this  vrrit. 
Witnefs,  Mxander  hord 
LntgU^cugb^  at  ff^ffi- 
mfiify  the  1 2th  day  of 
FikfMary^  in  the  30th 
jnr  <tf  our  reign. 

John  Nixon. 

Uvf  653/.  35.  ^(/iA/ 

fouttdagi,  officiTifetSfi  and 

qU  other   incidental  €X* 

ptnces^ 

In  covenahtm 
For  his  damages,  which 
he  had,  by  reafon  of  a 
certain  breach  of  cove- 
nant, made  between  the 
faid  John  and  Ricbardy 
whereof  the  faid  Richard 
ia  convicted,  ^c, 

TrefpafiandAJfaulu 
For  his  damages,which 
be  bad,  by  occafion  of  a 
certain  trefpafs  and  af* 
fault,  made  on  the  faid 
Jfim\^yj\\it{z\d  Richard^ 
at  Wtfiminfter^  in  your 
county  $  whereof,  l^c* 


Trefpafs. 
For  his  damagesjwhich 
he  bad  fuftained,  by  oc- 
cafion of  a  certain  tref- 
Rafs  done  to  the  faid  J^i&x , 
by  the  faid  Richard^  at 
h*  in  your  county* 


this  writ.  Witnefs^ 
Alexander  Lord  Lough  •  ' 
borough,  at  IVefiminfiir^ 
the  1 2th  day  of  /V- 
bruary^  in  the  thirtieth 
year  of  our  reign. 

J^  Nixon. 

'    Levy  the  whole. 


In  ejeSlmentfor  damages. 
For  his  damages,  which 
he  had,  by  occafion  of  a 
certain  trefpafs  and  eje£l- 
ment  of  farm,done  to  the 
faid  John,  by  the  faid 
Richard^  at  £.  in  your 
county. 

Replevin. 
For  his  damages, which 
he  had,by  occafion  of  the 
taking  and  unjufily  de- 
taining the  cattle  of  the 
(sLidJohn,  at  fF'.  in  a  cer- 
tain place  called  the  H. 
in  your  county ;  where* 
of,  Uc. 

!Far  words. 
For  his  damages,which 
he  had, by  occafion  of  the 
fpeakingand  pubiilhing 
certain  falfe  and  fcanda- 
lous  words  by  the  faid 
Richard  of  ihe  faid  John^ 
at  London,  in  your  baili- 
wick j  whereof,  &rr- 


For 


On 
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i^fwnion* 


For  the  deftnianu 
To  fatisfy  Richard 
Finn^ij^L  ioj.  which 
were  adjudged  to  the  faid 
RUbardxn  our  court,  be^ 
foreourjufticesat  Wefi* 
minfter^  thro'  the  difcre- 
tion  of  the  faid  jijflices, 
according  to  the  form  of 
>  the  ftatute  in  fuch  cafe 
made  and  provided/  for 
his  cofis  and  charges  by 
him  laid  out  about  bis 
defence,  in  a  certain  plea 
of  trefpafs,  on  tlie  cafe 
profecuted  in  our  faid 
court,  by  the  faid  John 
againft  the  faid /iiVi&ar^; 
and  have  you  there  this 
writ.     Witncfs,   (^c. 


In  n  penal  aSfion. 
To  fatisfy  us  zn6jobn 
Denn^  who  fues  zs  well 
for  us  as  himfelf  in  this 
behalf,  450/.  debt,  which 
the  {^xAJohn^  who  fues  as 
aforefaid,  in  our  court, 
before  our  judices  at 
WiftnAnftiTy  recovered 
agaioftthe  faid  Richard 
(that I  is  to  fay)  one 
moiety  thereof,  to  wit, 
225  /•  to  the  faid  John 
who  fues  aforefaid,  to 
his  own  proper  ufe,  and 
the  other  moiety  there- 
of, to  our  own  proper 
ufe,  according  to  the 
form  of  the  ftatute  in  . 
7  fuch 


On  a  nonfittt. 
To  fatisfy.  Richard 
Fntn^  12L  lox.  which 
were  adjudged  to  the  faid 
Richard  in  our  court,  be- 
fore our  juftices,  at  H^t/I" 
minfleTj  thro'  the  difcre* 
tion  of  the  faid  jufttces^ 
according  to  the  form  of 
the  ftatute  in  fuch  cafe 
made  and  provided,  for 
his  cofts  and  charges 
which  he  hath  fuftained, 
by  reafoa  of  the  falfe 
claim  of  the  faid  Jsbn^ 
in  a  certain  plea  or  tref- 
pafs on  the  cafe,  profe- 
cuted in  our  faid  court, 
by  the  faid  John  againft 
the  faid  Richard  i  aod 

I* or  an  adntftiftroto/r^ 
To  fatisfy  John  Denn^ 
adminiftrator  of  all  and 
fmgular  the  goods  and 
chattels,  rights  and  ere* 
dits,  which  were  of 
James  IVrtn^  deceafcd, 
who  died  inteftate,  for 
lOCo/,  debt;  and  alfo 
16/.  10  X.  for  bis  da- 
mages, which  he  fuftain* 
ed,  as  well  by  occafion 
of  the  detaining  the  faid 
debt,  as  for  his  cofts  and 
charges  by  him  expend- 
ed in  and  about  his  fuit 
in  his  behalf,  whereof 
the  faid  Richard  is  coa« 
vi£tcd,  fie. 


fuch  cafe  made   and  provided ;  whereof  the  faid 
Richard  is  convi£led  ;  and  have  there,   iic. 

If  the  execution  be  taken  out  after  ay?/,  fa.  then,  Usfttrfi$,/M» 
after  the  word  s»  •'  whereof  he  is  conviSiid\^  fay, 
'*  And  whereof  .in  our  faid  court,  before  our  juftices^ 
it  is  confidered,  That  the  faid  yohn  have  his  execu- 
tion againft  the  faid  Richard  of  the  debt  and 
damages  aforefaid,  by  the  default  of  the  faid 
Richard  \  and    have  there  this  writ.      Witnefs, 

A  ca.  fa.  nnay  be  amended  after  executed,  by  c^./r^ameadcl^ 
making  it  returnable  before  our  juflices,  inftead  of 
before  us,  on  paying  cofts.  Hunt- v.  KendricL  2 
Blacky  Rip,  836.  T.  Jpnes  41.  Barnes  10.  Browne 
V.  Hamnfindj  by  making  defendant's  xmntEdmund^ 
inftead  of  'Edward,  Thefe  arc  amended  by  the 
award  of  the  writ  and  roll,  fo  you  may  amend  the 
teftcofa/./tf.     Ibid. 

If  the  defendant  is  not  to  be  found  in  the  county,  when  t^atuni 
where  the  venue  is  laid,  you  rouft  then  fue  out  a  necefliry, 
teftatum^  which  is  done  in  the  firft  inftance  (but  a 
ta.fa^  ought  firft  to  iflue  to  warrant  the  uftaium)\  yuUBanm  m. 
the  form  of  which  is  as  foHows  : 

George^  &c.  (to  the  end  of  the  firft  writ  **  Cm^r^tammea.^^ 
**  viaed).''  And  our  faid  fhdriff  of  AftddUfex^  at  ' 
a  certain  day  now  paft,  returned  to  our  jaftices  at 
Weflmnfitr^  That  the  faid  Richard  was  not  found 
in  his  bailiwick  ;  whereas  it  is  teflified  in  our  faid 
court,  That  the  faid  Richard  iurks  and  wanders  up 
and  down  in  your  county  ;  and  have  there  this 
writ,  Witnefs,  ISc.  (pay  figning  at  prothonotarics 
8i.  feal  cf  ca.fa.  and  this  writ  is.  2d. 


Fieri 
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Fieri  Facias. 

This  writ  was  the  only  writ  of  execution  thtt 
lay  at  common  law,  and  was  afterwards  confirmed 
by  the  fiat,  of  ff^(^.  2.  And  lies  againft  the  goods 
and  chattels  of  peers  and  members  of  parliameot, 
as  other  common  perfons,  and  againft  exccutors» 
or  adminiftrators,  with  regard  to  the  goods  of  the 
deceafed,  as  for  cofls  awarded  againft  tbea 
for  falfe  pleading,  or  confef&on  of  judgmenu,  if 
>  no  goods  or  chattels  of  the  teftator  are  to  be  met 
with  for  thofe  cofts. 

If  part  only  be^  levied,  the  plaintiff  may  have  a 
^«./Sr.  for  the  refidue,  but  he  (hould  recite  the  fbe- 
riff^  return  on  the  firft  writ,  i  Rail.  Mr.  904^ 
Cro.  Eliz.  344. 

This  writ  is  to  be  ingrofled  on  a  %s.  bd,  fiampt 
parchment,  figned  by  the  prothonotaries,  and  feal- 
ed  ;  and  is  to  IfTue  only  in  the  county  where  the 
venue  is  laid.  The  j[l;itioners  have  tbein  ready 
printed.  If  it  be  into  another  county,  it  is  called 
a  teftalum. 
T«ftc  There  need  noi  fifteen  days  between  ihttefe  sod 

return  of  any  ca.fa.  <ytfi.fa.  (except  /»  fix  bail  0 
in  outlawry).     Stat.  13.  Car.  2.  e.  2./.  7,  8. 
r<|#  If  filed  out       If  itbefued  out  in  term  time,  te^e  the  writ  the 
Utbc  tern,      yj^^  j^  ^f  jjj^  ^^^  (although  the  judgment  is  not 
figned  till  four  days  after) ;  if  out  of  term,  te/ti  it 
the  la/i  day  o/term. 
GooatboQud  By  Stat,2()  Car.  2.  the  goods  are  bound  onlf 

ffom  delifcry.  frgm  xht  time  of  the  delivery  of  the  writ  to  the 
fberifF;  but  lands  are  bound  from  the  day  of  the 
judgment. 
If  all  Bot  levied.  If  all  the  money  is  not  levied,  the  writ  miift  bc^ 
returned  before  a  fecond  execution  can  be  made  out, 
becaufe  the  fecond  is  granted  oa  the  deficiency  of 
thefirft.    Salk.zi^. 

hfitn 
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A  fori,  facias  being  executed   fraudulently^   a  FnoduUnt/./i. 
fifa.  at  the  Tuit  of  another  afterwards,  (hall  ftand  "**' »<><>^- 
good,  and  be  preferred.     1  fflif.  44.     Bradley  v. 

The  (hehfF,  that  began  the  execution,  (ball  end  Sheriff  who  be« 
it,  tho*  he  is  out  of  (fficc,  ^ak.  323.;    and  may  ;^""  ll?*i/*!J"; 
fell  goods  after  he  is  out  of  his  omce,    wiihouc  a 
Vinditimi  exponas.     Lord  Raym,  990. 

If  the  (herifF  return,  That  heh^s  levied  the  goods,  If  iheriff  retarn 
and  that  they  remain  in  his  hands  for  want  of  buy    ^!'''®**»  /"^  '^*' 
ers,  and  he  contmues  m  ofnce,  a  vendttiom  exponas  for  want  of  buy. 
ifiues  to  make  fale  thereof,  by  which  he  is  com- en,  a  v«iv^ 
pellcd  to  make  fale.     If  he  be  out  of  office  before  "^f*  '^"^ 
/he  makes  fale,  then  fue  out  a  dijiringas^  di reded  to 
the  new  iheriff,    to  diflrain  the  old  (heriiF  to  fell ; 
whereby  he  is  compellable  fo  to  do  ;   or  you  may 
flM)?e  for  ifliies  againft  him  to  the  value  of  the  goods. 
6  Mod,  295,  296. 

On  a  fi.  fa,  upon  a  judgment  againft  one  part-  W.  fa,  igamft 
ner,  the  Iheriff  may  take  the  goods  of  both,  and  the  X^'gwdV  "/^ 
vendee  (hall  have  a  moiety  in  common  with  the  both, 
other.     Comb.  217.         ^ 

If  a  man  died  in  execution,  formerly  his  execu- 1^  •  man  die  ta 
tors  were  no  farther  chargeable  5  but  now,  hyStat,  ","/^^V"  ' 
a  I  Jae.  \m  c.  24.   **  iho^  be  do  die  in  execution^  yet  * 

"  tbe  plaintiff  may  have  an  execution  againft  bis  iands^ 
^*  goodly  and  chattels.'*  But  the  judgment  mud  be 
levived  by  a  fci.  fa. 

It  doet  not  abate  by  the  plaintiff's  death;  but  the  Esecotioo  doct 
iheriff  muft  go  on  to  execute  his  writ.  Mod.  Ca.  "?*.  *^^  1*^,. 
L»£^22S.    SaUt.321.     6  AW.  190.  P»-"ff^-«^ 

If  plaintiff  dies  after  verdiA  and  before  the  day  After  Ter^a 
in  bank,  tho*  the  judgment  be  right,  yet  a  fci.  fa.  pl^»«'ff  <»i«* 
oiuft  be  awarded  before  execution*     x  ff^lj.  302. 
Barl  r.  Brown. 

If  a  defendant  die  after  the  firftday  of  term,  yet  tfdefuidastdki. 

plaintiff  may  have  execution  againft  his  goods,  be- 

caufe  the  judgment  has-reference  to  the  hrft  day  of 

^  the  term.  GM.  L.  ef  Ex.  46.     So  if  plaintiff  diet 

'  ^^tt  fi.  fa.  fued  out»  it  may  be  executed.  Cr§. 
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iDtereftaodcoils.  Judgment  in  debt  on  bond,  the  court  was  of 
opinion  that  in  all  cafes  the  prothohotary  Ihould 
allow  intereft  and  cofts  /rm  the  time  of  the  judg" 
ment  to  the  ccmpleting  the  execution,  Daking  v, 
Thomhill.  Cooke's  Rep.  ^o.  Pra^,  Reg.  2i^,  S.C, 
Ttjlmfvm  after  a  Affer  zfi.fa.  executed  and  part  levied.  Plaintiff 
-Ifl/V/*!"**^'  before  the  return  fues  out  a  tejiatum  and  levies  the 
rfjiduej  held  irregular,  fct  afide  and  reftitucloa 
granted  with  cofls,  defendant  to  bring  no  a&ion. 
Coppendale  v.  Dehonnaire.     Barnes  213. 

A  landlord  is  entitled  to  a  year's  rent  in  the  cafe 
of  an  execution,  without  deduction,  and  thefberiff 
muft  take  care  of  him,  8  Ann.  r.  14.  /  i. ;  but  a 
ground  landlord  cannot  come  in  for  a  year's  rent  on 
an  execution  agamft  an  under  leflTee;  for  theftatute 
only  extends  to  the  immediate  landlord,  Str.  787.; 
but  the  landlord  muft  give  the  Oieriff  notice,  or  he 
is  not  bound,     i  Sir.  97.     2  IViifon  140. 


held  bad,  oo 
Iheriff  *8  leiuro 


Lindlord  muft 
five  fhtnS  no- 


Ft.  fa,  in  cafe. 
G/?tfr^^  the  Third,  t^c. 
To  the  flicrifFof  Glouce^ 
fierftihe^  greeting:  We 
command  you,  That  you 
caufe  to  be  levied  of  the 
oods  and  chattels  in  your 
ailiwick  of  C.  Z>.  late 
of  Ghuccfler^  in  your 
county,  yeoman,  50/. 
which  A.  B.  in  our  court, 
before  our  juRices  at 
Weflminfttr^  recovered 
againft  him,  fbr  his  da- 
mages, whicli  be  had,  by 
means  of  the  not  per* 
forming  certain  promifes 
and  undertakings  lately 
made  by  the  faid  C.  to 
the  faid  A.  B.  at  Ghu^ 
cefter^  in  your  county; 
whereof  the  faid  C.  is 
coh- 


Fi.  fa.  in  debt. 
George  the  Third,  ffc. 
TotheiherifFofMi&- 
fexy  greeting:  Wccom* 
mand  you.  That  yott 
caufe  to  be  levied  of  th^ 
goods  and  chattels  in  your 
bailiwick  of  C.  D.  late 
of  W.  in  your  county, 
yeoman,  as  well  as  a  cer- 
tain debt  of  60/.  which 
A.  B.  in  our  courts  b(5- 
fore  our  juftice's  at  tt'eft* 
mirifterj  recovered  agamft 
him,  asalfo  63X.  which 
were  awarded  to'thefild 
A.  B.  in  our  faid  court, 
for  his  damages,  whicb 
he.  had,  by  (>cca(ion  of 
the  detaining  the  faid 
debt ;  and  Mve  you  that 
money  before  oor juftic^ 
at 


convided :  and  have  you     at  Weftmhftir%  in  fifteen 

tl^at   money  before  our    Azy%  oi  Eajier^  to  render 

j^fticcsat^^Wwi/j^/r,  in     to  the  faid   J.    for   hj^ 

fifteen  days  from  the  day     debt  and  damages  afore- 

of  EaftiTj  to  render   to     fajd  j   whereof  the  faicj 

the  faid    A*  B.   for  his     C    is   convided  ;    and 

.damages  aforefaid ;   and     have    there    this    writ. 

have    there    this    writ.     Witnefs,  ^c.  v 

Witnefs,  J/exander  hard 

L^ughboroughj    at  JVeft-> 

minjlir^  the  i2ih  day  of 

February^    in   the   30th 

year  of  our  reign. 

If  after  a  fcire  facias  :  after  thi  words,  whereof  Aha  a  fd.fi. 
the  faid  C.  is  convi^ed,  lay,  Jfid  whereof  it  is 
eonfidered  in  our  fame  court.  That  thi  /aid  A,  have 
his  exeqifjoft  againft  the  faid  B,  of  the  debt  and  da^ 
mages  aforefaid  by  the  default  of  the  faid  B.  \  and 
have  there  this  writ.     JVitnefs^  &c. 

If  in  ajfault^  fay.  For  his  damages,  by  reafon  of  The  like  in  tf. 
a  certain  trefpafs    and    aflault,    lately  committed  ^*"^^* 
by  the  faid  C    on  the  faid  A.    at  IVtJiminJler,   in 
your  county. 

If  in  covenant y   For  his  damages,   which  he  fuf-  The  like  in 
taioed,  by  reafon  of  a  certain  breach  of  covenant  «o»«tt*nt, 
made  between  the  faid  C.  and  the  faid  A, 

For  his  damages,  which  he  fuftained^  by  reafon  The  like  la 
of  a  certain  trefpafs  and  eje£lment  committed  againft  qe^aeat- 
the  faid  A,  by  the  faid  C.  at  E.  in  your  county. 

In  cafe  there  be  no  goods  in  the  county  where 
the  venui  is  laid,  then  you  may  have  a  teflatum 
fi^fa.  in  another  county  ;  but  a  fi.fa.  (hould  firft 
be  ifltied  into  the  county  where  the  venue  is  laid, 
in.order  to  ground  this  fecond  writ ;  the  firft  writ 
Deed  not  be  returned  and  filed  before  the  teflatum 
ilTues.  Bond  v.  Jacob.  Barnes  200.  They  are  now 
both  fued  out  at  the  fame  time.  But  leave  the 
firft  before  the  return,  with  the  (heriiF^  for  a  return 
of  nuUa  bona. 

G  g  3  Teflatum 
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TeJIatum  fi.  fa.  in  cafe. 
Ge^rge^  bfc.  To  the 
ibcrifFs  of  Lonaony  greet- 
ing :  We  command  you, 
Tbac  you  caufe  to  be  le- 
vied of  the  goods  and 
chattels,  («r<  (t§tbiind 
§f  the  fir  ft  fi,  fa. )  where« 
of  the  fa  id  C.  is  conviA- 
ed  :  And  our  flier iflF  of 
Miidltjix^  at  a  certain 
day  now  pafi,  fcnt  toour 
juftices,  That  the  faid  C. 
bad  not  any  goods  or 
chattels  in  his  bailiwick, 
whereof  be  could  caufe 
to  be  levied  the  damages 
aforefaid,  or  any  part 
thereof:  Whereas  it  is 
teftified  in  our  fame  court. 
That  the  faid  C.  hath 
fufficient goods  and  chat* 
tels  in  your  bailiwick, 
whereof  yoq  may  caufe 
to  be  levied  the  damages 
aforefaid,  and  every  part 
thereof ;  and  have  there 
this  writ.  Wimefs,  tsfr. 

A  Mn  omittas  fi.  fa. 

Georgia  l^e.  To  the 
(herifF  of  Norfolk^  greet- 
ing :  We  command  you. 
That  you  omit  not,  by 
reafon  of  any  liberty  jn^ 
your  bailiwick;  but  that 
you  enter  the  fame,  and 
caufe  to  be  levied  of  the 
goods  and  chattels  in 
jrour  bailiwick  of  C.  D. 
late 


Tiflatum  fi.  fa.  in  debt 
Geprggj  fkc.  To  the 
flieri(FofAfiii/l!r//x,greet- 
l(lg^if€.  (tothandrftbe 
fi.  fa.)  whereof  the  faid 
C.  is  convided  :  And 
our  flici  iffs  of  l^ndmi^  at 
a  certain  day  now  paft, 
fent  to  our  juftices.  That 
(he  faid  C.  had  not  any 
goods  or  chattels  in  their 
bailiwi(k,  whereof  they 
could  caufe  to  be  levied 
the  debt  and  damages 
aforefaid,  or  any  part 
thereof:  Whereas  it  is 
teftified  in  our  famecourt, 
That  the  faid  C.  hath 
fufficient  goods  and  chat- 
tels  in  your  bailiwick, 
whereof  you  may  caufe 
to  be  levied  the  debt  and 
damages  aforefaid,  and 
every  part  thereof;  and 
have  you  there  this  writ. 
Witncfs,  ffc. 


Fi  fa.  for  the  refidue  lii 

debt. 

Gicrgty  fcff.  greeting: 

Whereas  (to  tbi  mi  •/ 

ihi  firfl  fi.  fa.) ;  we  lately 

commanded  you  thatyoa 

fhould  caufe  to  be  levied 

of  the  goods  and  chattels 

in  your  bailiwick,  of C 

D.  late  of  fV.  in  your 

county,  yeoman,  as  well 

4  certain  debt  of  lOo/.  \ 

which 
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la(eof,(arc.  (tbifanuas 
m  fi.  fa.). 

Ttftaiamfi.fa.  into  Dur^^ 
haitty  in  cafe. 
Ge9rgey  Wr.  To  the 
Reverend  Father  in  God, 
by  divine 
Providence  lord  bifhop 
of  Dwbaniy  greeting: 
We  cemoiand  you. 
That  by  our  writ,  un- 
der the  teal  of  your 
biOioprick  duly  to  be 
made,  and  to  the  (he- 
riff  of  the  county  of 
Durham  to  be  direded, 
you  command  the  fa  id 
flicriff',  that  of  the  goods 
aad  chattels  of  6*.  Z>. 
late  of,  i^c.  in  his  baili- 
wick)  he  caufe  to  be 
made  50/. ;  which  y1.  B, 
lately  in  our  court,  be- 
fore our  juftices,  at ' 
Wiflminflir^  recovered 
againfi  him,  for  his  da- 
mages, which  he  had,  by 
means  of  the  not  per- 
forming certain  promifes 
and  undertakings,  lately 
made  by  the  faid  C  to 
the  &id  A.  B.  at  ffefl' 
mpfieVf  in  the  county  of 
Middlifix\  whereof  the 
laid  C.  was  convided; 
and  have  you  the  faid 
money  before  our  juflices 
at  WiftminfltTy  in  fifteen 
days  of  Eaftit^  to  render 
to  the  Lid  if.  B.  for  his 
dama* 


which  A.  B.  in  our  coorf, 
before  our  juftices  at 
JVeftminfttr^  recovered 
againft  him,  a8valfo63r» 
which  was  awarded  to 
the  faid  A,  in  our  faid 
court,  for  his  damages, 
which  Ife  had  by  occafioa 
of  the  detaining  the  faid 
debt  \  and  that  you 
(hould  have  that  money 
before-  our  juftices  at 
WiftminfteTy  in  eight  days 
of  the  Purificamriy  now 
laft  paft,  to  render  to 
the  faid  A.  for  his  debt 
and  damages  aforefaid, 
whereof  the  faid  C,  is 
conviAed ;  And  you  at 
that  day  returned  to  our 
faid  juftices.  That  by 
virtue  of  that  writ  to  you 
dire<9ed,  you  bad  caufed 
to  be  made  of  the  goods 
and  chattels  of  the  faid 
C  the  fum  of  40/.  part 
of  the  debt  and  damages, 
in  the  faid  writ  mention- 
ed ;  which  money  you 
had  ready  at  the  day  and 
place  in  the  writ  men« 
tioned,  as  by  the  faid 
writ  you  was  command- 
ed ;  and  that  the  faid  C. 
had  not  any  other,  or 
more  goods  or  chattels  in 
your  bailiwick,  whereof 
you  could  caufe  to  be  le- 
vied the  refidue  of  the 
faid  debt  and  damages,  or 
any  part  thereof}  tbere- 
G  g  4  fore 
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damtgeft  aforefard :  And 
our  (berifF  of  Middlefix^ 
at  a  certain  day  now 
paft,  returned  to  our  faid 
jufiices*  That  the  faid 
C*  had  not  any  goods 
or  chattels  in  his  baili- 
wick, whereof  he  could 
caufe  to  be  levied  the  da* 
niages  aforefaid^  or  any 
part  thereof:  Whereas 
it  is  teftified  in  our  fame 
court.  That  the  faid  G, 
hath  fufficient  goods-  iand 
chattels  in  your  county 
palatine ;  whereof  the 
IherifF  of  your  county 
palatine  may  caufe  to 
be  levied  the  damages 
aforefaidi  and  every  part 
thereof;  and  have  you 
there  this  writ,  Wit- 
tiefs,  itc. 


fore  we  command  youi 
that  you  caufe  to  be  le- 
vied of  the  goods  and 
chattels  of  the  faid  C.  in 
your  bailiwicky  63/.  3^ 
refidue  of  the  faid  fum  cf 
103/.  3^.  which  the  faid 
A*  recovered'againftbim 
in  our  faid  court,  for  his 
faid  debt  and  damages } 
and  that  you  have  that 
money  before  our  jufiices 
at  Wiftminfter^  in  fifteen 
Azysoi Eaflir^  to  render 
to  the  faid  A^  for  the 
refidue  of  the  debt  and 
damages  aforefaid;  and  ' 
have  you  there  this  writ« 
Witnefs,  l^c. 
Fi\  fa.  di  honii  tcdejia* 
/iicisj  in  debt. 
George^  ^c.  To  the 
Right  Reverend  Father 


in  God,  Thomas^  by  divine  Providence  lord  bilhop 
of  Lincoln^  greeting:  We  command  you,  Thatoif 
pf  the  ecclefiafiical  goods  of  C,  D.  late  of,  &r. 
clerk,  in  your  diocefe,  you  caufe  to  be  levied 
looo/.  for  a  debt,  which  A,  B.  in  our  court,  be- 
fore our  juftices  at  IViftminfter^  recovered  againft 
him;  as  aifo  635.  which  were  adjudged  to  the  iaid 
J.  B.  in  our  faid  court,  for  his  damages,  which 
he  had,  by  occafion  of  the  detaining  that  debt: 
and  have  you  that  money  before  our  jufticei  at 
Wiftminjhr^  ii)  fifteen  days  of  Eafter^  to  render 
to  the  faid  A.  B,  for  his  debt  and  damages  afore- 
faid, whereof  the  faid  C.  is  convided  :  And  our 
IherifF  of  MiddUftx^  in  eight  days  of  the  Purifieetm 
laft  paft,  fent  to  our  juAices  at  Wtftminftir^  That 
the  faid  C.  Z).  had  not  any  goods  or  chattels, 
nor  any  lay  fee  in  his  bailiwick,  whereof  he  could 
faufe  to  be  levied  the  debt  and  damage  aforebid, 

or 


or  tny  part  thereof^  and  that  the  faid  C.  D,  is  a 
beneficed  clerk)  to  wit,  rector  of  the  parilh  and 
pariih  church  of  ff^.  in  the  county  of  B.  in  your 
dioctfir;  and  have  you  there  this  wrin  Witnefs,' 
is^f.  To  be  figned  by  the  prothonotaries  (pay  ir, 
4i/«  feal  jd.)\  and  Tent  to  the  regifter  of  the  diocefe, 
who  will  make  out  a  fequeftratlon,  the  piatntiff 
firft  giving  fecuriiy  by  bend  to  the  ii/bop. 
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Ft.  fa.  againft  an  exicut§r^ 
fvhirt  he  conftffis  the 
debt  6f  the  teflator. 
George^  iff c.  We  com- 
mand  you.    That  you 
caufe  to  be  levied  of  the 
goods   and  chattels    in 
yoor  bailiwick,    which 
were  of  C  />.  late  of, 
Vc.   at  the  time  of  his 
^ath,  in  the  hands  of  £• 
B.   admioiflrator  of  all 
and   fingular   the  goods 
and  chattels,  rights  and 
credits,   which  were  of 
the  faid  C.  deceaicd,   at 
the  time  of  his  death, 
who  di^'d  inteftate,  to  be 
admiiriftered ;  46/.  which 
to  //.  B,  in  our  court, 
before    our   jufiices    at 
Weftminfler^     were   ad- 
ya^^^    to  him   for  his 
damages,      coft«,     and 
charges,  which  he  had, 
by   reafoo  of  the  non« 
performance  of  certain 
promifes  and  undertak- 
ings made  by  the  faid  C* 
Z>.  in  his  life  time  to  the 
faid  A.  at  W.   in  your 
county    if  (he  has  fo 
much 


Fi.  fa.  egainfl  on  admi^ 
mifiratix  in  debt. 

Ge:rge^  (3c.  We  com- 
mand you,   That  of  the 
goods  and  chattels  which 
were  of  C  D.  late  of, 
(sCc,    at  the  time  of  his 
death,    in  the  hands  of 
^«  B*  widow,   admini- 
ftratrix  of  all  and  fingular 
the  goods  and  chattels, 
rights  and  credits,  which 
were  of  the  faid  C.  at 
the   time  of  his  death, 
who   died    inteftate,   to 
be  adminiftered  in  your 
bailiwick,  you  caufe  to  be 
levied  530/.  debt,  which 
J,  B.  lately  in  our  court^ 
before   our    juftices    at 
IVeJlminfteTy      recovered 
againft  the  faid  £.  B*  ad* 
miniftratrix  as  aforefaid  ; 
and  alfo  16/.  which   in 
our  faid  court  were  ad- 
judged to  the  faid  A.  for 
his  damages,  cods,   and 
charges   which  he  had, 
by  means  of  detaining 
the  faid  debt,  if  (he  hath 
fo  much  goods  and  chat- 
tels 


4S8 


tttttftiont^ 


nucb  goodt  an<I  chattels 
ID  her  hands  to  be  ad* 
miniftered;  and  if  ihe 
hath  not  fo  much  there- 
of in  hrr  hands  to  be 
adminifiered)  then  that 
you  caufe  to  be  levied  6/> 
lox.  being  the  cofis  and 
charges  of  the  faid  J.  and 
parcel  of  the  damages- 
aforefaid  of  the  proper 
goods  and  chattels  of  the 
hii  E. ;  and  have  that 
money  before  our  juf- 
tices  at  lyijiminjler^  in 
fifteen  days  of  EajUr^ 
to  render  to  the  faid  A. 
for  his  damages  aforefaid, 
whereof  nie  faid  £.  £• 
is  convified;  and  have 
you  there  this  writ. 
Witnefs,  ISc. 


teb  of  the  faid  C.  at  the 
time  of  his  death  in  her 
hands  tobeadminiftered; 
and  if  ihe  hath  not  fo 
much  thereof  in  her 
handstobe  adminiftered, 
then  that  you  caufe  to  be 
levied  the  faid  \bL  the 
damages,  cofis,  and 
charges  aforefaid,  of  the 
proper  goods  and  chattels 
of  (he  faid  £.  fi.;  and 
have  you  that  money  be- 
fore our  jufticcs  at  IVifi^ 
tninjliry  in  fifteen  days 
of  Eafiir^  to  render  to 
the  faid  jl.  for  his  debt 
and  damages  aforefaid, 
whereof  the  iiid  £.  B. 
is  convided ;  and  have 
you  there  this  writ.  Wit- 
nefs,  k^€* 


If  againft  execQ.      If  it  be  againft  an  executor^     add  tbi  tiwdSf 
^i**  Executor  of  the  laft  will  and  teftament  of,  tf^ 

deceafed* 


Fi»f0.  for  Je. 
fendant*!  coftt 
iocaie* 


Gicrgi^  ffc.  That  you  caufe  to  be  levied  of  the 
goods  and  chattels  of  A.  B,  in  your  bailiwick  14/* 
10/.  which  were  awarded  to  7.  D,  in  our  court, 
before  our  juftices  at  IVtfimtnflir^  through  the 
difcretion  of  the  faid  juftices,  according  to  the  form 
of  the  fiatute  in  fuch  cafe  made  aiid  provided,  for 
his  cofts  and  charges  by  him  expended  in.  and 
about  his  defence,  in  a  certain  plea  of  trefpafs  00 
the  cafe  (as  tbt  a£li9n  u)^  profecuted  in  our  faid 
court,  by  the  faid  A.  againft  the  faid  7.  D.\ 
and  have,  you  that  mon^y  before  our  juftices  at 
jytftminftir^  in,  (sT^.;  and  have  there  this  writ, 
Witneis,  fcfr. 


/V 


(Ejrt(ntiott0> 
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F&r  ffii  $n  anonfuiu 

Ge^gi  the  Third,  Wr. 
To  the  £ber  fFof  Middli' 
y^;r,  greeting :  We  com- 
mand youy  That  you 
caufe  to  be  levied  of  the 
goods  and  ctiatrels  in 
your  bailiwick,  of  /i.  B. 
14/.  which  w^rc  award- 
ed to  C.  D.  in  our  court, 
before  our  jufliccs  at 
Wtjlminjhr^  according 
to  the  form  of  the  Oa- 
tute  in  Aich  cafe  made 
and  provided,  through 
the  difcretion  of  the  faid 
juftices,  for  his  expences 
and  cofts,  which  he  had 
been  put  to,  by  reafon 
of  the  falfe  claim  of  the 
faid  A.  in  a  certain  plea 
of  trtfpafs  on  the  cafe 
profccutcd  in  our  faid 
court  by  the  faid  A. 
againft  the  faid  C;  and 
have  you  that  money 
before    our   juflices    at 

U^tfiminjtn^  Vc.    Wit- 

nefs,  &r. 


VenJitioni  exponas. 
Georgia  btc^  To  tiM 
iheriff  of  MidiUfJix^ 
greeting :  Whereas  ,wc 
lately  commanded  you. 
That  you  fliould  caule  to 
be  levied  of  the  goods 
and  chattels  of  C»  D. 
late  of,  tffc.  30/.  which 
A'  B.  lately  in  our  court* 
before  our  juftices  at 
Wetiminjitry  recovered 
sgainft  him  for  a  debt  \ 
and  alfo  63/.  which,  t^c. 
(htn  recite  thi  writ  of  fi^ 
fa,  verbatim) ;  and  that 
you  (hould  have  that 
money  before  our  juftices 
at  IVeftminfteTy  on,  l^Cm 
to  render  to  the  faid  A. 
for  his  debt  and  damages 
aforefaid,  whereof  the 
faid  C  is  convicted :  And 
you  it  that  day  fent  to 
our  faid  juftices  at  Wefl^ 
minfttry  That  you  bad 
levied  the  goods  and 
chattels  of  the  faid  C  to 
the  value  of  the  debt  and 


damages  aforefaid ;  which  faid  goods  and  chattels 
remained  in  your  hands  for  want  of  buyers  ;  there- 
fore we  being  defirous  that  the  faid  A.  be  fatisfied 
his  faid  debt  and  damages,  command  you.  That 
you  fe'l,  or  caufe  to  be  fold,  the  faid  goods  and 
chattels,  and  every  part  thereof,  for  the  beft  price 
that  can  be  got  for  the  fame,  and  at  leaft  for  the 
debt  and  damages  aforefaid  ;  fo  that  you  have  that 
money  arifing  from  fuch  fale,  before  oifr  juftices  at 
Weflminfttry  in  fifteen  days  of  Eajiery  to  render  to 
the  faid  A.  If.  for  his  debt  and  damages  aforefaid  ; 
and  have  you  there  this  writ.    Witnofs,  ilfc. 

This 
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Thi$  writ  is  to  he  figned  at  the  prothoootark s  1 
pay  IS.  4J.  feal  jd. 

If  the  goods  are  af  praifed  at  a  lefs  fum  than 
the  value  of  the  debt  and  cufts,  then  recite  the 
fteriff'g  return,  and  fay,  "  to  fell /$r  the  hefl  prtce^ 
**  l^c.  at  Uaft  for  the  fum  efy  {ffc.  as  mentioned  in  the 
^^Jheriff's  return:' 

The  third  fpecles  of  execution  is  by  writ  of 
elegit^  which  is  a  judicial  writ,  given  by  the  ftatute 
oilVeft.  a.  13  Ed,  i,  c.  18.  either  on  a  judgment 
for  a  debt  or  damages,  or  upon  a  forfeiture  of  a 
recognizance. 

If  goods  and  chattels  be  taken  tinder  this  writ, 
they  are  not  fold  by  the  fl^erifF  but  appraifed,  and 
all  of  thehri  (except  oxen  and  beafts  of  the  plough} 
are  delivered  to  the  plaintiff  at  fuch  reafonable  ap- 
praifement  and  price,  in  part  fatisfa£lion  of  his 
debt. 

If  the  goods  are  not  fufficient,  then  the  moiety  or 
one  half  of  his  lands,  which  he  had  at  the  time  of 
the  judgment  given  whether  held  in  his  own  name, 
or  by  any  other  in  truft  for  him,  are  alfo  to  be  de« 
livered  to  the  plaintiff,  to  bold  till  out  of  the  rents 
and  profits  thereof,  the  debt  be  levied,  or  till  the 
defendant's  term  be  expired,  as  till  the  death  of  the 
defendant,  if  he  be  tenant  for  life  or  in  tail.  Copy- 
holds are  not  liable. 
If  Itnda  be  ex-  If  the  lands  be  extended  on  an  elegit^  the  pbintiflF 
tended.  jg  {q^  ever  baried  from  having  any  other  execution; 

but  if  he  levies  on  the  goods  upon  the  elegit^  and 
the  (heriff  return  nihil  as  to  the  land,  a  ca.  fa.  may 
notwithfianding  ifTue  for  the  refidue  againft  the  de- 
feodant;  for  the  election  cannot  be  complete,  ua* 
Jefs  the  plaintiff  has  fonoe  benefit  from  the  land. 
S/r.  226. 
Sheriff'!  doiy.  Upon  an  elegit  thcfherifFis  to  impannel  a  jury 
(but  no  notice  thereof  is  given  to  the  other  fide), 
who  are  to  make  enquiry  of  all  the  goods  and  chat- 
tels of  the  debtor,  and  to  appraife  the  fame,  aod 
alfo  to  enqoire  «s  to  his  laqds  and  tenements, 

and 


Elcfil. 


-  If  {00^1  taken, 
they  are  not  fold 
bot  appraifed. 


If  geodt  are  not 

Ibffictent,  then 
amoifty  of  lands 
to  be  delivered. 


Cmntitmif. 
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and  apon  Aich  Inquifition,  the  {heriff*  is  to  deliver  all 
the  goods  and  chattels  (except  the  beajts  of  the  plough)^ 
and  a  moiety  of  the  lands,  to  the  party,  and  muft 
return  his  writ  in  order  to  record  fuch  inquifttion. 
2  Ifift.  396. 

The  flierifF  does  not  put  the  plaintiff  in  poflcf-  Sheriff  dew  not 
Con  of  the  lands  ;  therefore,  in  order  to  recover,  he  ^^,S!lL°"^  ** 
muft  bring  an  ejectment* 


'  pofleffioo* 


Elegit  in  Debt, 
George  the  Third,  ts^r. 
To  the  (heriff  of  Kent^ 
greeting :    Whereas    y/. 

B.  lately  in  our  court, 
before  our  juftices  at 
tVeftminjler^  by  the  con- 
fideration  of  the  faid 
court,   recovered  againft 

C.  £).  late  of,  I3c.  •  as 
well  a  certain  debt  of 
100 /•  as  63^.  which  In 
our  faid  court  were  ad- 
judged to  the  faid  A,  for 
his  damages,  which  he 
had,  by  means  of  the 
fletatning  the  faid  debt. 
Whereof  t'he  faid  C.,D. 
is  conviAeds  and  be- 
baufe 


Elegit  in  Cafe. 
George  the  third,  i^c»  To  be  figned  hf 
To  the  ftieriff  of  ^^/?/,  **»«  P'^'^^^**^' 
greeting:    Whereas  ^.  ^^  V^.J  10  nt 
5.  lately  in  our  court,  ingroffed  on  * 
before    our   juftices    at*^;^"?* 
Wejlminfter^  by  the  con- 
fideration    of    the    faid 
court,  recovered  againft 
C.  D.  late  of,  l^c,  100/.  •  Atheitihied 
which  in  our  faid  court  ^'^  ^**«  P*****"*'^ 
were  adjudged  to  the  faid 
yt,  for  his  damages,  which 
he  had,  by  means  of  the 
noo- performance  of  cer- 
tain promifes  and  under- 
takings  made  by  the  faid 
C.  to  the  faid  A.  zt  fT. 
in  your  county,  whereof 
the  faid  C.  is  convided^ 


and  becaufe 

the  faidjf.  B,  came  in  our  court  before  our  faid 
juftices,  and  by  the  ftatute  in  that  cafe  made  and 
provided,  chofe  to  have  delivered  to  him  ail  the 
goods  and  chattels  of  the  faid  C.  D.  (except  his  oxen 
and  the  heajls  of  his  plough) ^  and  likewife  a  moiety 
of  all  and  fingular  the  lands  and  tenements  of  the 
faid  C.  p.  in  your  bailiwick,  to  hold  to  him  the 
goods  and  chattels  aforefaid,  as  liis  own  proper 
goods  and  chattels;  and  alfo  to  hold  the  faid 
moiety  as  his  freehold  to  him  and  his  affigns,  ac- 
cording to  the  form  of  the  faid  fiatute,  until  he 

ihall 


•46  a  fBnmt^ma* 

(ball  thereof  have  levied  the  faid  debt  and  damagei) 
and  therefore  we  Command  you,  that  without  delay, 
you  caufe  to  be  delivered  to  the  faid  yf.  by  reafoo- 
able  price  and  extent,  all  the  goods  and  chattels  of 
the  faid  C,  D.  in  your  bailiwick  (except  the  oxen  and 
beafts  of  his  plough)^  and  lilcewife  a  fnoiet,y  of  all  the 
lands  and  tenements  of  the  faid  C.  D.  in  your 
bailiwick,  of  which  the  faid  C  D.  on  the 
day  of  (the  day  judgment  was  fignei)  !il 

the  30th  year  of  our  reign  (on  which  day  the  faid 
judgment  was  given),  was,  or  at  any  time  fioce 
hath  been  feized  to  him   the  faid   A,  to  hold  to 
him  the  faid  goods  and  chattels,  as  his  own  proper 
goods  and  chattels,  and  alfo  to  bold  to  him  and  his 
aflxgns,  a  moiety  of  the  faid  lands  and  tenements 
as  his  own  f;ee  tenements,  according  to  the  form 
of  the  faid  (latute,  until  he  fhall  thereof  have  fully 
levied  the  faid  debt    and  damages:  and  in  whit 
manner  you  (ball  have  executed  this  our  writ^ 
make  appear  to  0Mrjuftice8at^^?i9fin^^r,  in  Efceea 
days  of  Eajler^  under  our  feat,  and  the  feals  of  tbeai 
by  whofe  oath  you  fhall  make  the  faid  extent  and  . 
appraifement  \  and  have  there  this  writ.     Witoefsi 
faTr. 
ifiyawna  at         A  man  may  award  on  the  roll  as  many  ebgitsu 
nanyeiegitioa  he  pleafes,  and  execute  all,  or  any^  at  bis  pleafure; 
Swfe"tnd^«e.  *^"^  '^  **  ^^'^»  '^  ^^  awards  an  elegit  in  one  coaotj, 
Cttce  ail,  M  anj,  extends  the  lands  upon  the  writ,    and  afterwards 
file  it,  he  is  barred,  and  cannot  fue  out  an  elegst^ 
into  another  county;  but  an  aflual  writ  ought  to 
be  fued  out. 
Whatprodfia         Where   by  inquifition  on  an  elegit^  it  is  found 
PtTftV^?''  ^^^^  ^^^  plaintiff  was  feized  of  the  lands,  at  the 
acfic  «a  aa*     time  the  judgment  was  given  upon  an  ge6)ment, 
«lc|ic  which  muft  be  brought  to  recover  the  pofleffiont 

the  plaintiff  need  only  give  in  evidence  the  office 
copy  of  the  judgment,  /Ar|/V,  and  inqutfitioQ 
thereupon  filed,  and  is  not  bound  to  prove  the 
party  feized  at  the  time  of  the  judgment;  and 
if  he  was  not  feized,  it  muft  be  proved  by  the 
other  fide.  Gilb.  L,  cf  £.  10.  Vide  Salt.  56J. 
Ld.  Ray.  718. 

I  0/ 


1X7 


i    ^63    ] 


Of  Reviving  judgment  by  fcire  facias* 


Tl  Y  the  common  law,  a  plaintiflF  could  not  have  After  tyetraii 


^^'  X)  execution  upon  a  judgment  or  recognizance,^*/ »••«««««»••• 

^'j  after  a  year  and  a  day  paffcdi  but  ought  to  com*  i"!^"^'^***" 

^.  i  mence  an  a£lion  of  debt  upon  the  judgment,    or 

'a^  recognizance,  2  Inft^  469.  Co.  Liu  290.  b.     But 

^:  \  DOW,  by  Stat.  ^.  2.  13  Ed.  3.  r.  45.  he  may  have 

' '  z  fcire  facias  quart  executionem  ncn. 

^' ;  An  execution  had  after  a  year  and  day,  without  Not  roid,  btc 

2*  fdrefaciasj  is  not  void,  but  voidable.    3  Lev.  104.  ▼wd*W«. 

*«'        Stf/*.  273,  pL  £^ 

!i^  k  fate  facias  is  a  judicial  not  an  original  u/r/V,  a  jodidal  wriu 

^  but  isframed  out  of  the  record ;  and  it  is  in  nature 

^       ofanadion,  for  a  releafe  of  adions  or  executions 

difcharges  it.     Ca»  Lit.  290.  b. 
^  •         If  there  has  been  no  ca.  fa.  fi.  fa.  elegit^  or  bab.  Sci.  fa.  moft  bt 

foe,  uffefRonem  fucd  out,  within  the  year  and  Jay,  ^»»«^  <>"«[»  «k« 

•       i^^  v.    J  ''j^i        -"count*  where  I  h« 

inen,  in  order  to  revive  the  judgment,  and  take  out  ^^gJMi  »ejoa 
execution,  you  mufi  fue  out  2i  fcire  facias  intoibewM. 
f^         aunij  fvbere  the  venue  is  laid^  the  court  fuppofmg 
the  defendant  to  refide  in  the  fame  county  where 
the  original a£J ion  was  brought, 

A  Jci.  fa.  to  revive  a  judgment  is  a  continuance 
of  the  fuit.     Barnes  96.  follet  v.  Trill. 

This  fcL  fa.  was  intended  to  prevent  a  furprizeNofci.ft.«ectf- 
ttpoD  the  defendant  after  the  year  and  day  elapfcd ;  ^^^'^^^^*£ 
but  where  he  afFeds  the  delay,  by  bringing  a  writ^y|"* 
of  error,  or   it  is   ftayed  by   injundion,   though 
above  a  year   and    day,    yet  execution   may  be 
uken  out  without  z  fcire  facias.  Vide  2  Burr.  C6o« 
Str.  301. 

It  is  held,  that  in  no  cafe  where  the  parties  to  tn  no  etft  wfctw 
the  mdgmcnt  are  changed,  ought  execution  to  b«  P*'^*^"^^"^ 
fuea  by  anv  other  without  a  fci.  fa.;  therefore  iftiontogo  widi* 
the  plaintiff  dies  before  execution  awarded,  it  can-  •«  fci.  £«• 
oot  be  fued  out  19  his  name,  but  there  muft  be  a>H. 
/«•    a  Lit.  Roym.  768. 

If 
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ifdnccfttea  out  If  *  Writ  of  execution  be  once  fucd  out,  return- 
and  coDtinocd,  ed,  and  entered  on  the  roll,  it  may  be  continued 
needootfttefci,  y^j^jj  y^^  f^^  ^„^  J^J,^^  execute  a  new  one,  and  be 

^  as  tSe^uii  as  it  new  wriis  were  iSlied  every  term. 

Sir.  ICO. 
Co-Tjpatation  of       The  year  (hall  be  computed   from  the  day  of 
theyear*  fign«ng  judgment,  not  by  the  number  of  terms. 

Barnes  197,  Sympfon  v.  Gray  &'  Ux. 
If  error  brought,      There  needs  Ti^fcufa.  if  error  brought  on  the 
BO  need  of  a  fci.  judgment  within  a  year  after  the  judgment,  till  a 

dVy'ifir ?ffirm- 1^^^  ^^  ^y  ^^^  ^**^  ^"^^  ^'  judgment  thereon 
ance.  affirmed.     5  Co,  88. 

If  execution  not  If  execution  18  not  returned  by  the  (herifF,  or  not 
feiorncd,  or  not  fjjcd,  conttnuances  on  it  cannot  be  entered  on  the 
ai«*cMMrbc  ^o^'  *  ^"^  if  they  are,  and  thereupon  a  ca.fa.  after 
cAtexed.  the  year,  withouty?/.  fa.  is  iflued,  defendant  (hall 

be  difcharged   out  of  cuftody,  and  plaintiff  pay 
cofts.     2  fVilf.  82,  Blay^r  v.  Ba/dwyn. 
If  jxMigment  If  judgment   be   with  aj/et  execudo  by  agree- 

With  mceifet       ment,  till  fuch  a  time,  there  needs  no  feu  fa.  till 

■ffc"ffi"tm*  ^  y^*"^  *"^  ^^y  ^^^^l  ^^®  ^'"™®  agreed,  though 
year  and  d«yafber  fuch  cejfet^  l^c.  is  not  entered  on  the  roll..     M9L 

timeelapfed.         Qaf.   288^      • 

On  death  of  If  plaintiff  dies,  his  executor  or  adminiftrator 

pUintiflFjodf.  ^^yft  revivTe  the  judgment  by  fci.  fa.  unlefs  cxc- 
ment  to     ic-    ^y^gj  before  his  death  5  and  one  feu  fa.  is  fuf- 

ficient. 

When  It  may  be      If  a  defendant  gives  a  warrant  of  attorney,  and 

wfcewd  ivitbout  jjeg  within  the  year  in  vacation,  before  the  eflbign 

.*  **  of  the  fubfequent  term,  judgment  may  be  entered 

>    without  a  fcL  fa.  becaufe  it  has  reference  to  the 

firft  day  of  the  term.  1  Salk.  87.  2  Ld.  Raym.  766. 

liS/r.  882. 
Noofoit.  A  fci.  fa.  muft  iffue  on  a  judgment  on  a  nonfuit 

after  a  year  and  day. 
If  t«ro  pUintifTt,      If  there  be  two  plaintiffs  in  a  perfonal  adioOj 
*"li*^^*r  r'V"**  and  one  of  them  dies,  that  (hall  not  put  the  other 
Tne  like  of  the  *^  ^  ft.  fa.     So  if  One  of  the  defendants  die;  but 
4efeadaiit.         there  mud  be  a  fug^eftion  of  the  death  made  on 

the  record,    Stat,  h^  gfF,  3.  c.  lo. 

The 


The  writ  of  fcin  facias^  to  revive  a  jodgmeiit  Sd.  f«.  faea  o«t 
•ftcr  ■  year  aad  day,  may  be  fucd  out  of  courfe  j|^""'^*J||'*J*" 
'  at  any  time,  within  JiviH  fidrs  after  the  judgment  th^HlS/ moft 
figo^l  if  it  is  to  i>c  done  after,  a  motion  muft  bebekad* 
made  in  the  crtafory  for  that  purpofe,  without 
aiEdavtti  draw  up  rule  with  the  fecondarv,  pay 
6i.  I  there  ia  no  occafion  to  ferve  it  on  the  defend- 
ant* 

If  the  judgment  ht  an  years  ftanding,  and  tiolfteay^rt,mo« 
execution,  then  you  muft  give  brief  to  a  ferjeant,  ^°"  "'*  ^ , 
to  move  for  leave  to  enter  it  up;  fee  tos.  6/;        ^^  "• 
it  IS  a  motion  of  courfe»  and  no  affidavit  is  requi- 
fite  ;  draw  up  rule  with  fecondary,  pay  7  s.  then 
fue  out  fci.  fa.  of  which  the  defendant  muft  have 
notice,  if  not,  no  execution  is  to  iiliie,  though 
there  are  two  nthiU^ 

On  motion,  the  executor  of  plaintiff  had  teave  to^®  cvModon  m 
foe  out  ^fttn  facias^  to  revive  a  judgment  of //»  •^'•''••?'5^^* 
jtars  ftanding;    but  execution    not  to  ifliie  (as  mentof  loyctf^ 
formerly)  on  the  return  of  two  nthils^  but  either  on  ^^^  'c'-  ^^^»  i^^* 
a  return  of  a  fcin  f$ci^  or  on  affidavit  of  pnfonal^^^^ 
natiu  to  the  defendant}  that  fuch  writ  of  fd*  fa. 
bath  been  profecutcd  according  to  a  preotdent  fet- 
tled.    6  Gi9.  3.  between  rarigr  &r  RtyaMfm. 
a  Bhtkn  Rip.  1 140.  Bagnili  v.  Gray. 

In  this  coMrty  one  fa.  fa.  to  revive  the  jodg.  wii<BOMf<k 
ment  only,  after  year  and  day  ia  fufficient,  where  fiuiofllcitai. 
notice  is  not  adually  ncceflary  (as  in  the  laft 
cafe),  with  a  nibii  returned  thereon  $  becaufe  it 
having  ^//ffir  Jajs  between  the  tf/li  and  ntum, 
makes  it  equal  to  two  in  the  K.  B. ;  but  it 
maft  lie  fmr  Jays  in  the  Jbmff*s  office  befon  the 
return. 

Sci.  fa«  in  debt.  Sci.  fa,  after  a  year  and 

day  in  cafe. 
Geerge  the  Third,  by  George  the  Thirdv  bjr 
the  grace  of  God^  of  the  grace  of  Ood,  of 
Great  Britain^  France^  Great  Britain^  Framt^ 
and  heUmdy  king,  de-  and  Ireland^  king,  de- 
fender of  the  faith,  &r.  fender  of  the  faith,  He. 
To  H  h           To 


4$6 
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To  the  {heiiiF  ofMddle^ 
fix^  greeting:  Whereat 
John  DinHy  lately  in  our 
>  courts  CO  wit,  in  the 
term  of  Eafter^  in  the 
ayth  year  of  our  reign, 
before  AiiM^ndtr  Lord 
Lovgbborougb^  and  his 
cempaniont,  then  our 
jufticet  of  the  Bench  at 
I^ViftmnftiTy  by  the  con- 
fideration  of  the  fame 
court,  recovered  againft 
Richard  Ftnn^  late  of 
IViftmnJUr^  in  the  fatd 
county,  hofier,  as  well  a 
certain  debt  of  i  OO  /•  as 
63  i.  which  were  ad- 
judged to  the  faid  John 
Dtnny  in  our  fame  court 
for  bis  damages,  which 
he  had  by  occafion  of 
the  detaining  of  that 
debt,  whereof  the  faid 
Richard  is  conviAed,  as 
by  the  record  and  pro- 
ceedings remaining  in 
our  fame  court,  before 


To  the  (herifis  fXLondan^ 
greeting:  Whereas  J^Ai 
/><»«,  lately  in  our  court, 
ta  wit,  in  E€^er  tenn, 
in  the  lad  yrar  of  otn: 
reign,  before  Akxander 
Lord  Laughhormighy  and 
his  companions,  theiiour 
jufticesof  tbeBtnchy  at 
IVtflmnfitr^  by  the  con- 
fideraiion  of  the  fame 
court,  recovered  againft 
Richard  Fitut^  late  of 
Lvnion^  yeoman,  ioo/«  i 
which  to  the  faid  Jphrn^ 
in  the  fame  court,  were 
adjudged  for  his  damages 
which  he  had,  by  occa* 
(ion  of  the  not  perform- 
ing  certain  promifes  and 
undertakings  made  by 
the  faid  Richard  to  the 
faid  Johft^  at  Landmi  z-^ 
forefaid^  whereof  the  faid 
Richard  is  convided,  as 
(here  go  on  as  in  the 
other,  only  leave  the 
word  debt  out) 


ir  in  del>f. 


our  jttfttces*  at  Wejlminfler^  manifeftly  appeareth; 
yet  execution  of  the  faidjudgment  ftill  remaineth 
to  be  made,  as  on  the  information  of  the  faid 
"John  we  have  been  given  to  undeftand  ;  and  be* 
caufe  we  are  willing  that  thofe  things  which  in  our 
faid  court  are  rightly  done  and  tranfaded.  We 
command  you,  that  by  good  and  lawful  men  of 
your  bailiwick,  you  make  known  to  the  faid 
Richardy  that  he  be  before  our  juftices  at  ff^i^* 
ntinfterj  in  15  days  of  EafteTy  to  fliew  if 'any 
thing  he  hath,  or  knoweth,  to  fay  for  bimlelf,  whjr 
the  faid  John  ought  not  to  have  execution  againft 
him  for  [tf^e  debt  and]  damages  aforefaid^  accord- 
ing 


tug  to  the  ^orm  and  ^McA  of  the  faJd  recovery,  if 
it  (hall  feem  expedient  to  bim  fo  to  do  i  aad  have 
theie  the  naaie$  of  theai»  by  whom  you  0Kdl 
make  knpvii  to  bini.  and  thia  writ.  Witnefs 
AUxander  Lord  Lcugbhortughj  at  W$Jim%i\fikr^  the 
I2th  day  of  February^  in  the  30th  year  of  our 
reign. 

For  hU  damage?  which  be  had,  by  means  of  l  If  iatic%sl«tf 
certain  cre^paia  committed  by  the  faid  Riclktrd^  at 
^//^njj^#r,  in  your  county. 

For  his  damages  which  he  had,  by  occafion  of  a  ifiii  trefp&ftuia 
certain  trefpafs  and  aflault,   made  by  Che  faid*^^ 
Michari  on  the  faid  *jnhn^  at  Lundon^    in  your 
bailiwick. 

For  his  damages  which  he  had  by  means  of  a  if  in  eovensBt* 
certaxsi  breach  of  covenant,    made  by  the  (aid 
RiAard  to  the  (aid  J^bUf  whereof,  l^c. 

This  writ  is  to  be  ingrofTed  on  a  ^x.  dd*  ftampt  How  fcUft.  t* 
parcbmenf,  and  (igned  by  the  prothpnotaxies,  pay  ^^o^^^^***^ 
It.  4^  and  7 J.  feal.  Indorfe  on  it  tbe^ttor- 
nies  name,  and  place  of  abode,  and  the  day  iued 
out^  ^^  to  hi  nturnid  mbilJ*  Then  leave  it  at  the 
flicriff*a  office  to  be  returned,  pay,  if  one  defend- 
ant, I  $.  when  it  is  returnable,  call  on  (herijf  % 
it}  give  rule  at  the  prothoootaries  to  appear,  pay 
a  1.  4</.  then  get  a  roll  of  them,  and  enter  faipe  aa 
the  precedent  below  ^  whjen  the  entry  is  complete, 
and  the  foMV  days  fof  appearafice  is  expired,  fearch 
if  defendant  has  appeared  in  the  prothonotaiies 
book  s  if  .no  appearance  is  entered,  take  the  roll  with 
the  jodgment  complete  to  their  clerk,  who  will 
iigp  the  judgment,  pay  8^«  per  foUo^  N.  B.  In 
the  old  books  it  is  laid  down,  that  you  are  to 
make  an  entry  of  the  fciu  facias  on  the  remem* 
brance  loU,  which  the  ipfrptiionotaxies  Jcecp  for  that 
purpofe  s  this  19  now  very  rightly  difpenfed  with. 
File  t|)e.  writ  ot  Jd.fa,  with  thzcufios  iriviifm^  pay 
4d.i  ^'0M  will  then  'hr  ^  liberty  to  takje  out  exe- 
cution. 

^ajhing  fa.  fa.     Plainti^  00  motion,  in  the  QgaAiBg/U.  hi 
treafury,  may  ^ uaih  his  own  fd.  fa.  w^th^ur  pay- 
H  h  a  ing 
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ing  coSs,  though  the  derendant  has  appeared ;  for 
no  cofts  fliall  be  paid  on  proceeding  hjK.ft.  till 

?Ua  pleaded.     Barnes  431.  Poole  v.  Broadfieid. 
'raa.  Reg.  378.  Henry  v.  Whitehead.  Cooke'i 
'    Rep.  109.  S.  C. 

Satr?  oatbe  MiddlifiXy  to  wit.  The  (heriff  was  commanded, 

wUrf«iiefcl.fi.  wjjercas  John  Denn^  lately  tn  the  court  of  our 
lord  the  king  here,  to  wit.  In  the  term  of  Ea/Ur^ 
in  the  27th  year  of  his  reign,  before  AUxander  Lord 
Leughiorovgb^  and  his  companions,  then  jufttces  of 
our  lord  the  king  of  the  bench  here,  to  wit,  at 
Weftmnfiir^    by   the   confideration  of   the  fame 
court,   recovered   againft  Richard  Fenn^  late  of 
IViftmifiJUr^  in  the  faid  county,  hofier,  as  well  a 
certain  debt  of  100/.  as  63/.  which  were  adjudged 
to  the  faid  Jebn^  in  the  fame  court  of  our  lord  the 
king  now  nere,  for  his  damages  which  he  had  by 
occafion  of  the  detaining  that  debt,  whereof  the 
.  faid  Richard  is  convi£led,  as  by  the  record  aod 
proceedings  thereof,  remaining  in  the  fame  court 
of  our  lord  the  king  now  here,  to  wit,  at  Wcfim^ 
ftgr  aforefaid,  manife ftly  appeareth ;  yet  execodim 
of  the  faid  judgment  ftill  remaineth  to  be  made,  ai 
on  the  information  of  the  faid  Jchn^  the  king  bath 
been  given  to  underftand,  and  becaufe,  ISc.  tbat 
by  good,  ISc.  he  Ihould  make  known  to  the  faid 
Rfchard^  that  he  be  here,  at  this  day,  to  wit,  in 
15  days  of  Ea/ter^  to  fliew  if   any  thing,  V(* 
why  the  faid  yobn  ought  not  to  have  cxecuttoo 
againft  him  for  the  debt  and  damages  aforefiidv 
according  to  the  form  of  the  laid  recovery,  <fr. 
And  now  here  at  this  day  came  the  faid  John  bf 
S.  V.   his  attorney,  and  oiFcred  himfelf  on  (be 
fourth  day  againft  the  Aid  Richard^  in  the  pita 
aforefaid  ;  and  he  being  fblemnly  demanded  came 
not ;  and  the  Iheriff  now  returneth,  that  he  bach 
nothing  in  bis  bailiwick  whereby  be  can  make 
known  to  the  king's  juftices,  as  by  the  faid  writ  be 
^  is  commanded,  nor  is  the  faid  Richard  fwmi  io  the 

jadgmtot.        fame  r  It  is  therefore  conftdered^  that  the  laid  Tif" 
;  bave 


nefiifitiis  3it}Hsmntt0^  4% 

hate  execotion  againft  the  Taid  RicbarJ;  for  the 
debt  and  damages  aforefaid,  by, the  default  of  the 
faid  RidMrd^  &c. 

If  the  judgment  be  above  twenty  years  old,  then  How  to  proceed 
the  court  muft  be  moved  upon  an  affidavit  of  the  ['JjjJ'j"**^^^ 
debt  being  due,  the  defendant  living,  the  judgment^^o^^'* ' 
la  foil  force,  and  no  execution  taken  out ;  there* 
fore  the  affidavit  upon  an  old  warrant  of  attorney, 
as  to  Hu0  particular ^  will  do,  and  ftate,  '*  that 
*'  jiiigmini  was  rmVireJ  in  fucb  a  ttrm^  and  n9 
<*  ixn-utiam  having  iffuii^*  and  there  muft  be  a 
ftifi  fid  returned  by  the  (herifF,  or  an  affidavit 
made  that  defendant  had  notice  of  the  fci.  fa.  be- 
fore execution  fued  out,  according  to  the  following 
afe: 

On  a  judgment  of  above  twenty  years  old,  the  On  %  f odfrnent 
coort  (according  to  a  precedent  faid  to  have  been  «f  •kovt  **^"*^ 
fettled  above  nine  years  ago)  gave  leave  to  the  ad-  JltTiemtBr^ 
miniftrator,  turn  tiftammt§  anniX9  of  the  plaintiflF,  to  admiaiArttor 
foe  wt^fcin  facias  to  revive  the  fame ,  but  that  no  *J21iHff* lul  f' 
execution  fhould  be  taken  out  thereon,  until  either  ^^/fa^    ^ 
the  (heriflF  makes  an  aftual  return  oifcirtfici^  or  an 
afidavtt  be  made  and  filed  of  perfooal  notice  being 
ferved  on  the  defiettdant  of  the  ifliiing  (uch  JUnfa^ 
das.  %  Black.  Rep.  995.  C^fcarm  v,  Ffy. 

Sci.  fa.  in  dihtfarauai*  Sci.   h.  ffr  an  ixecutar 
ndnifirator.  in  tafi. 

Geargg  the  Third,  &r.         Gcorgi  the  Third,  Vc. 

To  the  iheriff  of  MiddU-  To  the  Iheriffof  Middle^ 

fut,  greeting:    H^inas  fix^  greeting:    IFbirias 

J  An  Dism^  lately  in  our  J  dm  Denn^  lately  in  our 

court,  to  wit,  in  the  term  court,  to  wit,  in  the  term 

of  Ba/ler,  in  the  23d  year  of  Eajler,  in  the  a3d  year  '»  «*f«  •'  *• 

of  our  reign,  before  jflix^  of  our  reign,  before  >//fjr-  J^*„d«;  mo  IcI. 

anderLoTji  Lougbharougb^  andirLord  Lougbborougb^  f*.  with^nibU 

and  his  companions,  then  and  his  companions,  thpn  f**"^  th«ieo« 

our  iuftices  of  the  Bench  our  juftices  of  the  Bench  "  ^""^^^ 

at  fVefimnfler^   by  the  at  iVeftminftir^    by   the 

confideration  of  the  ume  cpnfideration  of  the  fame 

court,  recovered  againft  court,  recovered  againft 
Ricbard  H  h  3        Ricbard 
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Miibatd  F<Mn^  lace  of 
W^minfitr^  in  the  Taid 
county,  bofier,  as  well  a 
certain  debt  of  2co/.  as 
631.  which  in  our  faid 
court  were  adjudged  to 
the  faid  y«£if  for  his  da** 
mages,  which  be  had, 
by  occafioo  of  the  dc» 
taining  that  debt,  where* 
of  the  faid  ^thard  b 
coflviiSedj  as  by  the  re- 
cord and  proceedings 
thereof,  >emaining  in 
our  faid  court,  manifefily 
at>peireih }  yet  execution 
0/  the  faid  judgment  ftill 
remains  to  be  made ;  and 
the  faid  John  is  fince 
dead,  as  we  have  re- 
ceived information  from 
£U%abitb  D^nn^  admi- 
niftratrix  of  all  and  An- 
gular the  goods  and  chat- 
tels, rights,  and  credits, 
which  were  of  the  faid 
y^bn  Denn  at  the  time  of 
his  death. 


Ruiard  Finn^  late  of 
tV^minftir^  in  the  faid 
county,  hofier,40/,  which 
to  the  faid  jibm  in  the 
fame  court  were  adjudg^ 
for  his  damages,  which 
be  had,  by  oc^ikmof  the 
not  performing  certain 
promifes  and  uodertak- 
ings  made  by  the  faid 
Rithard  to  the  faid  Js&r, 
at  lyejiminfigr  aforefaid, 
whereof  the  faid  ttidmi 
is  convided,  as  by  the 
record  and  proceediiigs 
thereof,  remaining  incur 
faid  court,  manifeftlyap* 
pears ;  yet  execution  of 
the  faid  judgment  ftill  re* 
maineth  to  be  made  \  and 
the  faid  ^cbard  h  fince 
dead,  as  we  have  re« 
Ceived  information  from 
EUzahitb  Ditm^  execu- 
trix of  the  laft  will  and 
tefiament  of  J^bm  Duoh 
deceafed. 


And  wt  being  willing  that  thofe  things  whidi 
in  our  fame  court  are  rightly  don«  and  tranf* 
aded.  Command  yog,  that  by  good  and  lawful  men 
of  your  bailiwick,  you  make  known  to  the  (aid 
JtUbardi  that  be  be  before  our  juftices  at  Wtfiwin' 
Jivr^  m  15  days  of  Eqfiir^  to*ibew  if  be  hath 
or  kooweth  of  any  thing  to  fay  for-himfelf,  why  the 
faid  Elitubith  ought  not  to  have  execution  againft 
him  for  the  debt  and  dj^mages  aforefaidt  according 
to  the  force,  form,  and  eiFe&  of  the  faid  recovery,  if 
it  (hall  fecm  expedient  for  her  fo  to  do  %  and  have 
you  there  the  names  of  them  by  whom  you  flisU  <b 

make 


mak^  known  to  hiou  and  this  writ.  fViin^s^ 
jtlixanStr  Lord  Loughbar9ttgh^  at  Wtftminjiir^  the 
1 2th  day  of  Ftbruarj^  in  the  30Ch  year  of  our 
Tcign. 
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Zd.  fa.  tfjtf/^  ^ir  mtcutfT 
in  dthu 
George  the  Third,  by 
the  grace  of  God,   of 
Great   Britain^    Prance^ 
and  Ireland^  King,  De» 
fender  of  the  Faith,  ^c. 
To  the  iherifF  of  A//i- 
^^C/^*>  greeting :  K^ereas 
J^nDenn^  lately  in  our 
court,  to  wit,  in  the  term 
of  Eafter^  in  the  twenty- 
fecond  year  of  our  reign, 
before    Alexander    Lord 
Letighherougby    and    his 
companions,    then    our 
juftices,  &r.   (as  in  the 
other);  yet  execution  of 
the   faid  judgment  flill 
remaineth  to  be  made; 
and  whereas  the  faid  ^- 
cbard  is  fince  dead,  bav* 
iogiirft  duly  made  hislafl; 
vm\  and  teftameot,  and 
appointed  Elizabeth  Fenn 
executrix  thereof,  as  we 
have  been  informed  in 
ouf  faid  court;  where- 
upon the  faid  John  hath 
befought  us  to  provide 
bim  a  proper  remedy  in 
this  behalf. 


7be  lile  againfi  an  admi* 
nJjIrator. 
George  the  Third,  by 
the  grace  of  God,  of 
Great  Britain^  France^ 
SLtid  Ireland^  King,  De« 
fender  of  the  Faith,  (sfe. 
To  the  fherifFof  Middle- 
fex^  greeting :  iVhereas 
John  Divn^  lately  in  our 
court,  to  wit,  in  the  term 
of  Eafiery  in  the  t  wenty- 
fecond  year  of  our  reign, 
before,  C5fc.  (to  the  words 
mani/efiiy  appearetb) ;  yet 
execution  of  the  faid 
judgment  ftill  remaineth 
to  be  made ;  and  the  faid 
Richard  is  fince  dead  in- 
teftate,  and  adminiflra- 
tion  of  all  and  fingular 
the  goods,  chattels,  and 
credits,  which  were  of 
the  faid  Richard  at  the. 
time  of  his  death,  was 
committed,  and  granted 
to  Elizabeth Fentiy  widow« 
and  reli£l  of  the  faid 
Richardy  in  du^  form  of 
law,  as  we  have  received 
information  fromlhefatd 

?ehn ;  whereupon  the  faid 
ohn  hath  befought  us  to 
provide  him  a  proper 
remedy  in  this  behalf. 


Hb4 


And 
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And  becaufe  we  are  wiltingthat  thofe  things  which 
in  our  fame  court  are  rightly  dpne  and  tranfafted. 
Command  you,  that  by  good  and  lawful  men  of 
your  bailiwick^  you  make  known  to  the  faid 
Elizaiitb,  that  (be  be  before  our  juftices  at  ff^ffi^ 
minftir^  in  fifteen  days  of  Eafttr^  to  ihew  if  aoj 
thing  ftie  has  or  knpwa  to  fay  for  herfelf,  why  the 
faid  J(An  ought  not  to  have  hia  execution  againft 
^d$hiMd  herj^  for  the  *  damagea  aforefaid«  to  be  levied  of  the 
goods  and  chattels  which  were  of  the  faid  Ricbard 
at  the  time  of  his  death,  in  her  hands  to  be 
adminiftered,  if  ihe  hath  fo  much  thereof  in  her 
hands,  according  to  the  form  of  the  faid  recovery, 
if  it  fliali  feem  expedient  for  him  fo  to  do ;  and 
have  there  the  names  of  them  by  whom  you  ihall 
make  known  to  her»  and  this  writ.    tVitntp^  2(c. 

lo  theft  cifet  In  thefe  cafes  there  muft  be  a  fiinfeci  returned 
MkfiTji.%-  ^y  ****  ^^^^^^  ^^  *"  tf/ftfx  muft  be  fued  opt  and 
iatunie4«  '  returned,  with  the  firft,  whili  and  there  does  not 
fitedfipeendays  between  the  tejlt  and  fiturn  of  each; 
but  if  there  are  fiftan  days  between  the  if/fg  of  the 
firft  and  the  nturn  of  the  fecond  it  will  be  fufficient* 
Cooii's  Rip.  114.  Prici  v.  Lewis.  Praff.  Reg. 
377.  S.  C,  2  Black.  Rep.  922.  Piati  v.  fyatfim 
uttd  fitbifs.  And  the  appearance  dav  of  the  return 
of  the  firft,  will  be  the  tefle  of  tht  jicand.  Fidg  this 
cafe  at  large,  title  Proceedings  agaioft  Bail.  The 
Vecond  fare  facias  ought  not  to  be  fued  out*  ontil 
the  appearance  day  of  the  return  of  the  iirft,  B\^ 
it  may  be  done  on  that  day. 

Entry  of  fp.  fa.  fir  tfn  The  tifg  for  an  exectaar. 
admintfiraitr  en  the  roiL 

Middiifex^  to  wit.  The         Middlefex^  to  wit .  The 

Iheriff  was  commanded,  iherifF  was  commanded, 

It^bergas  Jobn  Denn^  late-  Whereas  John  Denn^  late* 

,  iy  in  the  oourt  of  our  ly  in  the  court  of  our 

Lord  the  King,  to  wit.  Lord  the  how  King,  to 

in  the  term  of  Ea/fer^  in  wir,  in  the  term  of  Eetfigr^ 

fhp  twenty-fccond  year  in  the  twcnqr- fecond  year 
of  of 
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of    W$    reign,     before 
AUxandtr  Lord  Lpughbo' 
fugb  and    his   compa- 
nioos,  then  juftices  of 
our  faid  Lord  the  King 
of  the  Bench  here,   to 
vrit,  at  IViftminfleTy   by 
the  confideration  of  the 
fame  court,     recovered 
agaioft     Richard  Fenn^ 
^c,  (the  fame  as  in  the 
firft  entry  of  a  fci*  fa.) ; 
go  to  the  word  (recovery  )^ 
then  fay,   if,  Ufc.    And 
DOW  here  at   this  day 
came  the  faid  Elizabeth^ 
by  J.  B*  her  attorney, 
and  offered  herfelf,  on 
the  fourth  day,   againft 
the  faid  RUberdj  in  the 
plea  aforefaid  ;    and  the 
faid  Richard   (although 
fokmly  demanded)  came 
not;     and    the    iherifF 
now    returnetb.    That 
the  faid   Richard    hath 
nothing  in  his  bailiwick, 
whereby   he  can  make 
koowq  to  him,  as  by  the 
faid  wrjt  h^  is  command* 
cd,  nor  is  the  iTaid  Rich* 
md  found  in  the  fame : 
And  upon  this  thefa)d 
BBzahetb  bringeth  here 
into  court  the  letters  of 
admioiftration  of  the  faid 
Jobn^  by  which  It  fuffi- 
ciently  appears  to    t^e 
court  here,  that  the  faid 
Bti%abeth  is  adminiftra- 
Ifix  of  all  and  fingular 
the 


of    his     reign,    before 
Alexander  Lord  Lougbh^ 
rough   and    his   compa- 
nions,   then  juftices  of 
our  faid  Lord  the  King 
of  the  Bench  here,   to 
wit,  at  l^eftminfler^   by 
the  confideration  of  the 
fame    court,    recovered 
againft  Richard  Fenn ;  to 
the  word  (recovery )\  then 
fay,  if,  ^r.    And  now 
here  at  this  day  came  the 
faid  Elizabeth^  by  A.  B. 
her  attorney,  and  offer- 
ed berfelf  on  the  fourth 
day,     againft    the    faid 
Richard  \    and  the  faid 
Richard^  being  folemnly 
demanded,  came  aot;  and 
the  iberiff  now  return- 
etb. That  the  faid  Rich* 
ard  hath  nothing  in  his 
bailiwick,    whereby   he 
can  ms^ke  known  to  him, 
as  by  the  faid  writ  he  is 
commanded,  nor  is  the 
faid  Richard  fouri^  in  the 
fame:  And  upon  this  the 
faid    Elizabeth  bringeth 
here  into  court  the  let- 
ters teftamentary  of  the 
faid  John^   by  wHich  it 
fufficiently  appf  ars  to  thp 
court  here,  that  the  faid 
Ebxabeth  is  the  executrix 
of  theUft  will  and  tefljU 
ment  of  the  faid  John 
Denn  deceafed,  and  hath 
the  adminiftration  there- 
of, tt*^.    And  (be  pray- 
cdi 
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the  goods,  chattels^  and  eth  execution  againft  t)ie 
credits,  of  the  fatd  ycbn,-  faid  Ruhard  of  the  ^• 
and  hath  the  admiaiftra-  mages  afot  efaid,  in  fofm 
tion  thereof,  &r.  And  aforefaid,  to  be  adjudged 
flic  prayeth  execution  a-  to  her,  (^c.  h  is  thtrt' 
gainft  the  faid  Richard  fon  C9njid$nd^  that  the 
^  of  the  debt  and  damages  faid  Elizahtb^  executrix 
aforefaidy  in  form  afore-  as.  aforefaid,  have  exe- 
faid,  to  be  adjudged  to  cution  aeainfr  the  iaid 
her,  &r.  It  is  then/ire  Richard  ror  the  damages 
conjidired^  That  the  faid  aforefaid,  to  be  levied  in 
Elizabeth^  adminiftratrix  form  aforefaid,  by  the 
as  aforefaid,  have  exe-  .  default  of  the  faid  £/£^ 
cution  againft  the  faid  iird^  &c, 
Ri^ar/i  for  the  debt  and 

damages  aforefaid,  to  be  levied  in  form  aforedidp 
bj  the  default  of  the  faid  Richard^  &c. 

Entry  of  two  fci.  fa.  againJI  an  admimfiratrix  mm  tbt 
roily  whin  they  an  both  ofono  ttrnu 

MiddUfrxy  to  wit.  The  (heriflT  was  commanded. 
Whereas  John  Denn^  lately  in  the  court  of  our  Lord 
the  King,  here  to  wit,  in  the  term  of  Eafter^  in 
the  22d  year  of  his  reign,  (as  in  the  laft  entry,  to 
end  of  the  (berifF's  return)  s  then  fay,  Tber^ort^ 
as  before,  the  iherifF  was  commanded,  that  by 
good,  l^c.  be  (hould  make  known  to  the  faid 
Mlizabethj  that  (he  (hould  be  here  at  this  day,  to 
wit,  on  the  morrow  of  the  Afconfion^  to  {hew  io 
form  aforefaid,  if,  ISt.  At  which  day  came  the 
laid  John^  by  his  (aid  attorney,  and  ofFered  himfelfj 
qn  the  fourth  day,  againft  the  faid  Elixfibttb ;  and 
the  faid  Elizabeth^  being  folemnly  demanded,  came 
not ;  and  the  .(herifF,  as  before,  returneth,  that 
(he  hath  nothing  in  his  bailiwick,  where  or  by 
which  he  can  give  notice  to  the  (aid  EUzahetb^  as 
by  the  faid  writ  he  is  commanded  ;  nor  is  the  faid 
Elizalnh  found  in  the  fame;  and  upon  this  the 
faid  John  prays  execution  againft  the  faid  EUzabitbf 

of 
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of  tbe  dtbt  and  damases  aforefaid,  to  be  levied  of 
the  goods  and  chattels  which  were  of  the  faid 
lUcbard^  at  ibe  time  of  bis  death,  in  her  hatids  to 
be  adniniftercd,  if  ihe  hath  fo  much  thereof  in 
her  hands.  It  is  thertfire  confidertd^  That  the  faid 
J^  have  execution  againft  the  faid  EUxahetb^ 
adminiftratrix  as  aforefaid  of  the  goods  and  chattels 
which  were  of  the  faid  Richard  at  the  time  of  his 
death,  in  the  hands  of  the  faid  Elizabeth^  to  be 
admtniftered,  if  (he  hath  fo  much  thereof  in 
her  hands,  i^c.  by  (he  default  of  the  faid.£//ztf- 

if*  B*  This  will  ferve  againft  an  executor^ 

Id  proceeding  by  fcL  fa.  to  revive  a  judgment^  Appeamtcb 
it  is  feldom  that  the  defendant  appears ;   hot  if  he 
docs,  it  is  done  with  the  proihonotaries,  by  making 
»  praeipt  thus:   Middlefex«  Appear ance  for  Richard  Precipe. 
Fenn,  ats^  John  Denn,   U  a  fci.  fa,  nturnabU  in  a  memorandum 
fifkmn  Jofs  ^Eafter  ;   T.  B.  attorneys  pay  y.  lod.  ^^  3"" „",'* 
If  there  be  an  appearance,    then  the  plaintiff's  J.l^^/iu^p^ 
attorney  declares  againfi  him,  and  proceeds  as  in 
acher  cafes. 

If  Ibere  be  two  fd»  /y.'s  fued  out,  as  in  the  lat- 1{  tJ^^e  ^  ♦w« 
tcr  cafe,  viz,  againft  an  ixuutor  or  ^^^^^^ft^^^orJ^J^/l^l,^^' 
and  they  be  returnable  in  different  terms,  then  en-  how  to  enter* 
ter  oo  the  roll  the  firft  fd.  fa,  as  of  the  term  that 
IS  returnablet  with  an  award  of  the  fecond,  in  the 
faaie  manner  as  the  laft  entry,  to  the  day  of  the 
return  of  the  fecond^   then  enter  on  another  roll 
of  the  term  the  alias  is  returnable,   thus  : 

AHidUfix^  to  wit.  Heretofore,  as  it  appearetb.  Entry  on  the  fe« 
of  Eajitr  term  laft  paft,  on  the  598th  roll,  it  is  ^on^/^'/**  '»*'• 
thus  coBtained :  Middiifix^  to yi\i\  Theflieriffwas 
commanded  (to  the  end  of  the  firft  fci.  fa.  return, 
and  award  of  the  fecond),  then  go  on  thus :  At 
which  day  the  faid  J^bn^  by  A.  B.  his  attorney, 
cooieth  and  offereth  hinofelf,  on  the  fourth  day, 
againft  the  faid  Elizabith^  in  the  plea  aforefaid  \  and 
tlie  laid  Elizabetb^  although  iblemnly  called,  came 
aoC  i  and  the  flieriff  now  leturnetb,  that  the  faid 
9  lElizaheth 
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EHzaBith  hath  not  tny  thing  in  his  bailiwick,  where 
or  by  which  he  can  give  her  notice,  as  by  the  faid 
writ  he  is  commanded  ;  nor  is  the  faid  Elizahith 
found  in  the  fame  :  And  thereupon  the  faid  Jthn 
prayeth  execution  againft  the  faid  ESzahtth^  of  the 
debt  and  damages  aforefaid,  to  be  levied,  {^c.  (as 
in  the  lafi  entry  exafily). 


Of  the  Proaidings  by  an  Executor  or  AdmintftraieTy 
after  an  Interlocutory  Judgment  obtained, 

ProceediDgibr       By  the  8  £^  9  /i^*  3*  c.  to.  f  6.  It  is  enaAed, 
•di?*&r^  ^  '^^^^  '^  ^^^  plaintiflF  happen  to  die  after  interlo- 
.  after  intcrioco-  cutory  judgment,  and  before  final  judgment  ob- 
totj  jodgaeat.  tained,   the  faid  adion  (hall  not  abate  by  reafon 
thereof,  if  fuch  adion  might  originally  be  profe- 
cuted  or  maintained  by  the  executors  or  admini* 
firators  of  fuch  plaintiilF.    And  if  the  defendant  die 
after  fuch   interlocutory   judgment,    and   before 
final  judgment  therein  obtained,    the  faid  aAion 
fhall  not  abate,  if  fuch   adion  might  originally 
be  profecuted  or  maintained  againft  the  executors 
or  adminiftrators  of  fuch  defendant :    And  the 
plaintiff,   or  if  he  be  dead  after  fuch  imerlocu- 
'  tory  judgment,  liis  executors  or  adminiftrators, 

fhall  and  may  have  a  fcire  facias  againft  fuch  de- 
fendant, if  living>  after  fuch  interlocutory  judg- 
ment, or  if  he  died  after,  then  againft  his  exe- 
cutors or  adminiftrators,  to  fhew  caufe  why  da- 
mages in  fuch  aAion  fliould  not  be  affefled  and 
recovered  by  him  or  them :  And  if  Tuch  defend- 
ant, his  executors  or  adminiftrators,  fliall  appear 
at  the  return  of  fuch  writ,  and  not  (hew  or 
alledge  any  matter  fufficient  to  arreft  the  final 
judgment ;  or  being  returned  warned,  or  upon 
two  writs  of  fcire  facias  it  be  returned,  that  the 
defendant,  his  executors  or  adminiftrators,  had 
nothing  whereby  to  be  fummoned,  or  could  not 
be  found  in  the  county,  (hould  make  de(auft» 
that  thereupon  a  writ  of  inquiry  of  damages  (halt 

be 
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be  awarded ;  which  being  executed  and  returned, 
judgment  final  iball  be  given  for  the  plaintiff, 
his  executors,  or  adminiftrators,  profecuting  fuch 
writ  or  writs  of  far t  facias  againA  fach  defendant, 
bis  cxccutois  or  adminiftrators  refpedively. 

If  the  plaintiff'  dies  after  interlocutory  judgment  If  pltintfiF  diet 
figncd,  and  before  inquiry,  make  out  the  following  »ft«'  «n«'loe«- 
fci.  fa.  in  the  county  where  the  aftion  is  laid,  and  ^^  ^"  *"*"*' 
aifo  an  aBas  againft  his  executors,  if  any,  or  his 
adminifirator ;   which  is  to  be  figned  by  the  pro* 
tboDotary,  fealed  and  entered  as  before. 

Gitrgi  the  Third,  i^e.  To  the  Sheriffs  of  Lmdw^  Sci.  fi.  where 
greeting:  fVbenas  John  DiUfty  lately  in  our  court,  '^e  p\»«n«'ff ^»«* 
to  Wit,  in  Eafta-  term,  in  the  t«venty-third  year  of  tory  judgment, 
our  reign  before  AUxandir  Lord  Loughborough  and  and  before  fiml 
his  companions,  then  our  jufiices  of  the  Bench,  at*""**"^"^* 
U^^/lminflgr^  by  our  writ,  impleaded  Richard  Fenn^ 
late  of,  ^c.  merchant,  declaring  in  the  fame  plea 
againft  him.  For  that  whirtas  (here  fet  forth  the 
whole  declaration),  and  therefore  he  brought  fuit, 
&r«   And  fuch  were  the  proceedings  in  our  fame 
court,  that  afterwards,  to  wit,  in  Trinity  term  laft 
paft,  it  was  confidered  by  the  faid  court,  that  the 
laid  John  ought  to  have  recovered  his  damages  by 
occafion  of  the  premifes  :    but  becaufe  it  was  un- 
known what  damages  the  faid  John  had  fuftaincd 
by  mean!  of  the  premifes  aforefaid  ;  it  was  com- 
manded to  the  then  (heriffs  of  London^  that  by  the 
oath  of  twelve  good   and  lawful   men  of  their 
bailiwick,  they  (houid  diligently  inquire  what  dama*    « 
l^ea  the  faid  John  had  fuftained,  as  well  by  occafion 
of  the  premifes,  as  for  his  cofts  and  charges  by 
him  laid  out  about  his  fuit  in  that  behalf;  and  that 
they  (hould  fend  che  inquifition,  which  they  (hould 
thereupon  take,  to  our  jufiices  ait  fViJlminftir^  on 
the  morrow  of  All  Soultj  under  their  leal,  and  the 
feals  of  thofe  by  whom  they  fhould  take  that  in* 
quiiition,  as  by  the  record  and  proceeding  there- 
upon now  in  our  fame  court,  at  Wtjiminfttr  afore- 
Ca&d,  appears ;  yet  inquifition  of  th«  faid  damages 

ftdl 
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(till  remains  to  be  made  ;  and  the  Aiid  JiAm^  after 
interlocutory  judgment  had  been  given  in  forin 
aforefaid,  and  before  the  return  of  the  faid  writ  of 
inquiry,  by  us  to  the  faid  fheriffstfent,  aa  aforeiaid, 
•  loteftitftiad   for  the  purpofe  aforefaid,  died*»  having  firft  duly 

!lfTtt"^*fir  ^^^^  **"  ^^^  ^'''  *"^  teftament  io  writing,  and 

b/the  goodtl  appointed    Richard  Sims  tole    executor  thereof) 

chitteii,  rights,  upon  whofc  death  the  faid  Ruhard  duly  proved  the 

and  credits.  fj^y  ^j|j  jjj  thc  prcroffative  court  of  Cmterhary^  in 

«hich  were  of      ,       ^  ^  .     ^         f         ,  i  .     r  ir     t        i 

the  faid  J<A*  at  due  form  of  law,  and  took  upon  bimfelf  the  borw 
the  time  of  hit  then  of  the  execution  thereof,  as  by  the  letters 
sSSliiT'ydWiiie  ^^^^^^^^^^J  thereof,  produced  here  in  ooort  to 
Providence  arch^  our  jufticcs,  by  the  faid  HJthard  Sims^  fully  ap-' 
^fl»opofCtf«/»-«  pear:   And  becaufe  we  being  willing  that  tbofc 

Sl'^^^W^and  ^*^'"g«  ^^^^^  '"  ^"«'  f*'"^  ^^«"  ^^  rightly  done  and 

netropoiitai),     tTsn^ded,  We  command  you,  that  by  good  and 

comoiitted  and    lawful  men  of  your  bailiwick,  you  mate  knowit 

Tt!^dslm^\o  *^  ^*^«  ^^'^^  Richard  Fenn,  that  he  be  before  our 

wit,  at  jr^atrn.  jufticcs  at  IViftminfttr^  in  fifteen  daya  of  St.  Afav 

^"'il?I*^*'**'*i  ''">  *^  ^^^  *^  ^^  ^^^^  ^  knows  of  any  thing  to 

adiwftVarilln     fay  for  bimfelf,  why  'the  damages  in  the  faid  ac^ 

thereof  produced*  tion  (hould  not  be  afieiTed  to  the  faid  Ricbtard  SimSf 

^^*  executor  as  aforefntd,  according  to  the  form  of  the 

flatate  in  fuch  cafe  made  and  provided,  if  it  fluit 

feem  expedient  for  him  fo  to  do  ;  and  further  to  do 

and  receive  what  our  faid  court  (ball  then  and  there 

confider  of  him  in  this  behalf;  and  have  youdieie 

the  names  of  them  by  whom  you  (hall  ib  make 

known  to  him,  and  this  writ,     Witnefa  jiinemuUr 

Lord  Loughhoroughy  at  IVtftminfter^  &c. 

Jfa  nihil  OB  the     If  a  nihil  ht  returned  according  to  ^ the  above 

firft,  aa  alias,      ftatutc,  an  alias  fci.  fa.  muft  iffue ;  give  a  rule  as 

before. 
Batiy.  Upon  the  entry  of  the  ^r&fci*  fa.  on  tbe  roll, 

you  award  the  fecond  as  far  as  the  retnrn,  in  the 
fame  manner  as  in  p.  474..  provided  they  beef  dif- 
ferent terms,   if  not,  one  roll  is  fufficient;  and 
after  the  award  of  the  (oconi  fci.  fa.  andiheriffs 
N        return  thereon,  fay.  And  hereupon  the  fold  Rjubard 
^"itn^ii^d  *'^^'   executor,   as  aforefaid,  prayeth.  That  tbe 
if  aoew  iaqinrj.  damages  afoTcfaid,  by  the  faid  Jcbn  ia  bis  iife-ttoie 

fuftained. 
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futfatned,  on  occafion  oF  the  premifes  aforeraid, 
may  be  aScfied  and  adjudged  unto  htm ;  ibinfcrt  it 
is  conjidired^  that  the  damages  aforefaid,  by  bim 
the  faid  John  in  his  life-time  fuftainedi  on  occa- 
fion of  the  premifes  aforefaid,  be  afTefled  and  ad- 
Judged  to  the  faid  RUhard  Simsj  executor  as  afore* 
faid,  according  to  the  form  of  the  ftatute  in  fuch 
cafe  made  and  provided,  by  the  default  of  the 
faid  'Richard^  &c.  And  becaufe  it  is  flill  unknown  The  fbrther 
what  damages  the  faid  Jobn  hath  fuftained  by  oc-  ^^'7<- 
cafion  of  the  faid  premifes,  therefore,  as  before, 
the  Iheriffs  arc  commanded,  that  by  the  oath  of 
twelTe  good  and  lawful  men  of  their  bailiwick, 
they  diligently  inquire,  what  damages  (he  (aid 
y^bm  hath  fuftained,  as  well  by  reafon  of  the  pre- 
mifef,  as  for  his  cofls  and  charges  by  him  laid 
ocic  about  his  fuit  in  that  behalf;  and  the  inqui- 
lition  which  they  fhall  thereupon  take,  make  ap- 
pear to  our  juftices  at  fFiftminflir^  in,  iic.  under 
their  feal,  and  the  feals  of  thofe,  by  whofe  oath 
tbey  fliall  take  the  faid  inquifition,  &r.  (the  clerk  of 
the  judgments  enters  the  final  judgment  hereon, 
after  the  cofls  are  taxed). 

If  the  defendant  does  not  appear  to  the  fecondlf  oo>PP<^«r»ti^ 
fit. /a.  after  the  rule  is  expired,  fign  judgment  ^^''J^^^'^^^'^ 
with  the  prothonotaries,  as   in  the  cafe  of  other 
/dm  fa!^\  give  notice  of  executing  a  writ  of  in« 
qmry,  and  proceed  to  final  judgment  as  in  other 
cafes. 

But  if  the  defendant  appears,  then  he  enters  it  Appearance* 
as  before  with  the  prothonotaries,  and  pays  31. 
rod.\  a  memorandum  or  minute  on  a  ax.  6 ^« 
ftamp  b  to  be  left;  therefore,  before  judgment  is 
ftgned,  fearch  for  appearance  in  the  prothonotaries 
book. 

LmdoHy  ((T).  It  was  commanded  to  the  (herifF,  Declantlfn. 
WbtrtaSy  (to  the  end  of  the  entry  on  the  fecond 
roll,  as  far  as  the  IheriiF's  return  on  the  a'iai^ 
then  fay  j ;  and  the  faid  Richard  at  that  ^day  being 
folemnly  called,  comes  by  S.  U,  his  attorney;  and 
thereapoB  the  fatd  Richard  Sims ^  execu(6r  as  afore- 

faid^ 
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fai3,  prays  that  the  datmages  in   the  fatd  a£Koa 

may  be  aflefled,  afid  recovered  by  him  the  faid 

Richard  Sims^  according  to  the  form  of  the  (btute 

in  that  cafe  made  and  provided,  (ffc. }  add  profert  in 

curia  of  the  letters  teftamentary. 

If  defcnatntaift      If  a  defendant  dies  after  a  writ  of  inquiry  exe- 

after  iwiuity  et-  cutcd,  and  before  the  return  thereof,  it  is  withid 

#!'!!tl*/J!?  **"   the  aa;  and  the  fcL  fa.  againft  his  ejtecutor  or 

tore  teturo*  i-./i  f%'' %      •(,,         it  ^       »      t      » 

admmiltrator  muft  be  <^  to  Jhtw  caufi  wbj  ihi  as- 
,  maois  ajfejftd  flmtld  mt  he  ncwirid.*'  i  Wilf.  143. 
I  SalL.  115.  Lill.  Entr,  647. 
Sti.fi,tgt?nft  Giorgi  the  Third,  fcsTc.  To  the  (herifp  of  AfW- 
an  iidmiiiiftrator  dlifex^  .greeting :  IVberias  yobn  Denn^  lately  in  our 
iu/ai7nu°L  ^^^^^y  ^^  '•'*',  in  Eafter  term,  in  the  twenty-third 
ctti©ry|«jgment,ycar  of  our  reign,  before  AUxanier  Lord  Iau^ 
•fid  befott  ia-  bwough  and  his  comparfions,  then  our  juftices  of 
^""^^^  the  Bench,  impleaded  Richard  Ftnn^  late  of,  ^c. 

declaring  in  the  fame  plea  againft  bim^  For  that 
whtnas  (here  fet  forth  the  whole  declaration} ;  aiui 
therefore  he  brought  fuit,  bfc*  and  fuch  proceed- 
ings were  thereupon  had  in  our  fame  court,  that 
afterwards,  to  wit,  in  Trinity  term  laft  paft,  it 
was  confidered  by  the  faid  court,  that  the  faid 
J.bn  ought  to  recover  his  damages,  by  oocaiioa  of 
the  ppemifes}  but  becaufe  it  was  unknown  to  our 
famecourt,  what  damages  the  faid  John  had  fof* 
tained  by  occafton  ef  the  premifes  aforefaid,  it  tvos 
commanded^  to  the  then  flieriiF,  That  by  the  oadi 
of  twelve  good  and  lawful  men  of  his  bailiwick, 
he  diligently  inquire  what  damages  the  faid  Job^ 
had  fuftained,  as  well  by  occadon  of  the  premifcii 
as  for  his  cofts  and  charges  by  him  about  bis  fait  in 
that  behalf  expended  ;  and  that  he  fhould  fend  the 
inquifition  which  he  fliould  thereupon  take,  to  our 
juftices  at  Wejiminfter^  on  the  morrow  of  AU  &ir/i, 
under  his  feal,  and  thefeals  of  thofe  by  whofe  oath 
hefhould  take  that  inquifition,  as  by  the  record 
and  proceeding  thereupon,  now  remaining  in  our 
fame  court  at  fVtftminfitr^  appears }  yet  inquifition 
of  the  faid  damages  ftill  remains  to  be  m^de;  and 
the  faid  Richard,  after  interlocutory  judgment  had 

been 


been  given  in  form  aforefaid,  and  before  the  re- 
turn ^  the  faid  writ  of  inquiry,  by  us  to  the  faid 
iheriff,  fent  as  ^forefaid,  for  the  purpofe  aforefaid, 
died  iiiteftate,  and  adminiftration  of  ail  and  (ingular 
the  goods,  chattels,  and  credits,  of  the  faid  Richard^ 
have  been  granted  to  Mary  Fitin^  the  widow  and ' 
relid  of  tfie  faid  RUhardy  as  we  have  been  given 
to  underftand  and  be  informed ;  and  becaufe  we 
are  willing  that  thofe  things  which  in  our  fame 
court  be  rightly  done  and  tranfa£led,  command 
you,  That  by  good  and  lawful  men  of  your  baili- 
wick, you  make  known  to  the  faid  Mary  Fenn^ 
adminiftratrix  as  aforefaid,  that  (he  be  before  our 
jofticea  at  IVtfimnfttry  on  the  morrow  of  All  Souls^ 
to  fhew  if  (he  has  or  knows  of  any  thing  to  fay  for 
herfelf,  why  the  damages  in  the  faid  adion  ought 
not  to  be  aiTefied,  and  to  be  recovered  by  the  faid 
JJ)n  according  to  the  form  of  tbe  ftatute  in  fuch 
cafe  made  and  provided,  if  it  (hall  feem  expedient 
for  him  fo  to  do,  and  further  to  do  and  receive  what 
our  fame  court  (hal|  then  and  there  confider  of  hrm 
in  this  behalf}  and  have  you  there  the  names  of  them 
by  whom  you  (hall  fo  make  known  to  her,  and  this 
writ.  Witnefs  AUxandir  Lord  Lougbiprougb^  at 
WtftmlnfiiTy  &c. 


1  i  iBrtrntiitign 
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i&toceeuinjjfif  againft  Bail. 

THE  bail  ftipulate  by  their  recognizance  in 
this  triple  alternative,  that  the  defendant 
ihall»  if  condemned  in  the  afiion,  fatisfy  the  plain* 
tiff  his  debt  writh  the  coft«,  or  that  he  {hall  fur- 
render  himfelf  a  prifoner ;  or  that  they  wHl  pa^  it 
for  hioi :  and  when  judgment  is  obtained*  thqr 
iland  liable  to  perform  bis  contrafl,  and  may  be 
compellable  fo  to  do;  but  before  any  iinine- 
diate  proceeding  can  be  had  againft  them,  dthirhf 
aSUn  pf  dtbtf  on  the  recognizance^  or  by  fcire  faaos^ 
whereby  they  are  commanded  to  (hew  caufe  why 
the  plaintiff  ihould  not  have  execution  againft 
themjilfor  the  debt  and  dam^^s  recovered,  a 
capias  ad  faiisfacitndum  mufl  be  fued  out  againft 
the  defendant,  dire^ed  to^  and  left  with  the  fieri/ 
of  the  county  where  the  a^ian  is  laid^  for  a  recura 
of  non  tft  invonttts  in  his  office,  four  dc^s  oxclufiot 
c£  the  return.  Barms  64.  Mtrrit  v.  MoHtfirt. 
Cookies  Rep.  34..  LaycQck  v.  Arthur^  The  bail  not 
being  bound  to  render  the  principal,  until  they 
know  what  execution  the  plaintiff  chufes  to  uke 
out,  and  fuch  a  capias  ad  faiisfacitndum  (hou)d  have 
fifteen  days  between  the  tejie  and  nturn.  IhiL  76. 
Wafs  V.  Cornett,  The  &tat.  13  Car.  a.  c.  2.  » 
cxprefs  to  this  point. 

No  execution  but  a  capias  ad  fatisfaciendum  has 
tScQi  to  fix  the  bail,  all  the  others  aiming  at  fatif- 
fadiion  by  a  feizure  of  the  defendant's  property, 
whereas  this  writ  amounts  to  a  demand  on  him  to 
furrender  himfelt*  a  prifoner,  which  if  not  done  on 
the  appearance  day  of  the  return  ibereof  (where  tbc 
proceedings  are  by  capias)^  the  bail  become  liable 
to  pay  the  debt  and  cofls. 
To  enter  reeog-  Before  Tifcire  facias  is  fued  out,  or  adion  com- 
^olfr*  *****  menced  againft  the  bail,  apply  to  the  filazer,  enter 
the  recognizance  on  a  roll,  and  docquet  fame.  The 

pradice 
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piraftjce  of  late  has  been  to  proceed  either  way,  be* 
fore  the  entry,  and  if  the  recognizance  be  entered 
before  replication  of  nui  tiel  record,  ic  will  be  fuf- 
ficient.  But  the  fafeft  way  will  be  to  get  the 
filazer  to  make  the  entry,  before  the  fcire  facias 
fued  out. 

How  to  proceed  by  Aaion^ 

The  only  difference  in  the  commencemeiit  of 
this  adfon  from  that  of  all  others  is,  that  the  fol* 
lowing  claufe  oiac'ttiam^  muft  be  inferted  in  the 
body  of  the  capiai*  **  And  alfi  that  the /aid  RichsLTd  ^ 
**  and  Thomas  anfwer  the  faid  Joho  in  a  plea  of 
••  debt  upon  reepgnizana^  according'  to  the  cuflom  of 
••  our  court  of  common  bench.** 

This  writ  muft  be  fcrved,  at  leaf)  four  dc^ys  be*' 
ftre  thg  return^  for  defendant  ought  to  have  as 
much  advantage  on  an  a£lion,  as  upon  z  fcire  fa*' 
etas.  Flamgan  v.  jtdey^  Pra^,  Reg.  83.  Barnes  bx* 
Matin  y.  Price*  Wright  ^.  Dixon.  Cooke's  Rep >\i. 
And  the  bail  may  render  before  or  on  the  appear* 
anct  day  of  the  return,  Derifleyy.  Deland,    Barnes  ^2, 

A  ca.  fa.  was  lodged  with  the  (herifF  for  a  return  AAerca^  u. 
qS  non  eft  inventus i  in  order  to  proceed  againft  the  I'x^gedjdcfcndant 
bail.     After    ca.  fa.    lodged,    defendant    brought  Jf^Ji^J;';;;**'^* 
error,  and  after  it  was  fpent,  plainciflF  got  ca,  fa,  fpenc,  pUimifF 
returned,  and   proceeded  againft  the   bail,  which  tP^ « reiorned 
proceeding  was   difcharged  :  the   court   holding,  ^dd  u!^iu,* 
that  the  ca.  fa,  being  returnable,  at  a  time  when 
the  writ  of  error  was  depending,  was  not  a  regular 
foundation  for  a  proceeding  againft  the  baiL     De*- 
fifky  V.  Deland.     Barnes  83. 

Final  judgment  was  figned  in  HiU  term  T777.  Aliowtoc^ofi 
aift  February^  »777»  cofts  taxed,  and  allowance  ^jodgoleor by 
of  a  writ  of  error  was  ferved,  notwithftanding  nildicitiiafu- 
which,  though  a  rule  to  tranfcribe  was  fcrved,  and  ^^^^'^^  ^^  • 

-     .  *^  -1        t    •      '/t**  r      J  ^  iMofequent  writ 

tranfcript  money  paid,  plaintitr  s  attorney  fued  outof  execution,^nd 
a   ca.  fa.   tefted    12th  Ftbruary^  returnable   fifteen  proce«ding  •- 
days  of  EajUr^  and  left  it  for  a  return  of  non  f/' j;;;^^*^' **''* 
I  i  a  inventus. 
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inventus^  which  was  returned.  Two/t/./i.'s  wer« 
fued  our,  and  returned  nihil^  and  judgment  was 
figned  22d  June^  being  four  days  after  the  end  of 
Trinity  tcrm^  and  on  a5th  fued  a  'fi.  fa.  againft 
the  bail.  Motion  to  fet  ca,  fa,  fci.  fa.^s^  and  all 
the  proceedings  afide  with  cofts.  Court  held,  that 
in  the  clandeftinejway  in  which  jti./fl.'jare  ufually 
fued  out  and  returned,  it  would  be  unjuft  to  re* 
quire  the  bail  to  plead  this  matter,  to  a  fuit  of 
which  they  have  in  fa6l  no  notice ;  and  that  there- 
fore the  irregularity  may  be  taken  advantage  of 
upon  motion.  They  alfo  held,  that  (upon  the  me* 
rits)  the  allowance  of  the  writ  of  error  was  a  fu* 
perfedeas  to  the  writ  of  execution,  and  to  ail  the 
fubfequent  proceedings  founded  thereupon,  and 
made  the  rule  abfolute.  Dudley  v.  Stokes.  2  BM* 
Rep.  1183.  Vide  I  fP"ti  16.  Smith  v.  NiiMJM, 
Where  a  ca,fa.  was  left  3d  December,  and  error 
allowed  and  ferved  on  the  4th,  Court  held  it  a ' 
fu  perfedeas.  2  S/r.  1186.  867.  6  Med,  13a 
Salk.  321,  2  RelL  Ab,  4.90. 

The  bail  in  this  court  are  liable  to  the  extent 
of  their  recognizance.  Calverag  ▼.  De  Afiranda, 
Barnes  76. 


How  to  proceed  by  Scire  Facias. 

Wkeictoiflbe        It  is  held,  ihzr,  z  fcire  facias  againft  bail  may  be 

/«.^.  in  Middlefex  (record  of  the  reccgnislance  being  at 

IViJiminJler),  or  in  ihc  ceunty  where  the  captioaof 

the  recognizance  appears  to  b^  on  record^  if  in  any 

other  county  except  Middlefex.     Pickering  ?,  Tbm' 

fony  bail  of  Miller.     Barnes  267* 

Sel.fa.  on  re.         A  motion  to  fet  afide  a  fci.  fa.  againft   bail  in 

cogn.  of  bill  in  LondoHj  upon  a  recognizance  taken  in  SerjeanCs^ 

bTin  dth"cN       ^""^  ""  Fleet  Jireet,   and  recorded  at   JVeflminfUr. 

The  court  were  of  opinion    that  iht  fcire  fadas 

might  iflue  either  into  London  ot  Middlefex.  CockM* 

.    Green.     Cooke's  Rep.  31. 

hfcirt 
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A  fein  facias  was  fucd  in  London^  the  rccogni/-  Sd.fa,  on  re- 
«ance  was  taken  at  Serjeant's -Inn,   Charicery-lane,''^;^'^^^^'''^ 
L^ndan^  before  theCh.  J.  Motion  to  fet  afide  thctbere^  thoagb 
proceedings  for  irregularity,  the  caption  of  the  re-  **»«  bail  be  U- 
cc^nizance  being  in  Middlefex;  for  being  taken  be- "j"*^j^*f° 
/ore  the  C,  J.  generally,  it  (hall  be  underftood  to  ^ 

be  before  him  and  his  brethren  at  pyeftminjhr.  Hob* 
195.     Hall  V,  IVukefield  cited.      Debt  on   recog- 
nizance    taken    before    the  C.  J.    Serjeants^hm^ 
FieH'Jlreetj  London.     The  queftion  was,    whether 
the  recognizance  muft  be  confidered  as  entered  in- 
to where  it  is  taken,  or  at  fVeJlminfter^  where  it 
is  enrolled.     The  court  held^  the  declaration  was 
right,  becaufe  the  inrollment  exprefied  it  to  be  taken 
in  London.     But  if  the  entry  of  the  record  be  gene- 
ral, that  it  was  taken  before  the  chief juftice  (with- 
out exprefling  where),  it  (ball  be  underftood  to  be 
taken  in  court ;  and  the  venue  Oi^W  be  in  MiddUfex^ 
Liigh  (hewed  for  caufe,  that    where    the  bail  is 
inrolUd  as  taken   in   Middlcfex^  there  the  fci,  fa. 
muft  be  brought  in  MiddUfex  enly;  but  where,  as 
taken  in  any  ether  county  ;  either  that  in  which  it 
is  taken,  or,  in  which  it  isinrolled.     And  this  was 
allowed  by  the.  court  to  be  the  true  rule.     And  oa 
infpefting  the  record,  it   appeared,  that  on    28th 
Aiay^   17S0,  the  bail  was  inrolled,  as   taken  the 
I  iih  of  Jiday  preceding,  brfore  Sir  J.  E.  IVtlmot^ 
at  Serjeants- Inn^  in    Chancery- lane ^  London,     Rule 
diich.   with'cofts,     Kerry   \.  Thornton.     2  Blacky 
Rep.  768. 

The  filacer,  upon  being  fpoke  to,  will  enr^r  "^^^j*^/"**^* 
up  the  recognizance  of  bail,  and  docket  the.  roll  ^  "' 
as  before ;  pay  41.  After  the  ca.  /<?.  is  returned 
by  the  (hcrifF,  he  will  Mo  make  out  the  firft  fa. 
fa.  (though  for  expedition  you  may  make  out  fame 
yourfelf)  \  ingrofs  it  on  a  21.  6//.ftampt  parchment, 
pay  him  figning  8^.  per  (hcejt,  feal  *]d.  and  if  you 
mean  to  give  notice  tothebaiU  take  it  tothe  (heriff's 
office,  and  get  a  fummons  thereon  to  your  officer, 
pay  2r.  i^.  officer  for  fummoning,  51.  each  bail  % 
1  j  3  WM 


4^6  IBroceeDiiig^  againft  IBail. 

when  returnable,  call  on  £beriflF  for  fame;  and  if 
he  returns  a  y^i.yjff/ thereon,  give  a  rule  on  the 
.  appearance  day  of  the  return  at  prothonotaries  for 
the  defendants  to  appear,  pay  2i. ;  the  clerk  will 
at  the  fame  time  give  you  a  roll  to  enter  they?i« 
fa.  and  judgment  thereon  complete,  which  beiog 
done,  and  the  rule  expired  four  days,  if  no  ap- 
pearance entered  with  the  prothonotaries,  the  clerk 
will  fiorn  judgment  j  pay  him  Zd.  per  fticct  5  file 
the  writ  with  the  cufm  hrevium<^  pay  4^.  and  then 
you  may  take  out  execution. 

h  fit.  fa.  may  be  qua(hed  at  any  time  before  a 
plea,  without  paying  of  cofls.     Cooke's   i^^.-lOQ* 
Pool  V.  Br$adfitld* 
Second  (ci.  fi,        gu^  jf  yQu  do  not  chufc  to  give  the  bail  notice, 
then  the  fir  ft  fit.  fa,  being   returned   nihil  on  the 
appearance   day  of   the  r<»turn,  fue  out  an  tfAtfi 
yourfclf,  which  is  an  exaS  copy  of  the  firft  (ex- 
cept the  words  being  added)  *'  as  befere  we  hevi 
eommanded yu  ;**  the  tefte  of  it  is  to  be  on  the  af- 
pearance  4ay  of  the  return  of  the  firft,  which  is  to 
be  Tinned  by  the  prothonotaries,   pay  2x  feal  7^1 
Tcftetnd  return,  flier  iff  for  return  of  nihil  2s,     And    note.  There 
does  not  need  to  he  fifteen  days  between   the  Ufii 
and  return  of  each  yc/.  fa,  but  only  fifteen  dayslt' 
iW'-fn  the  tefte  ef  the  firfi  and  return  ifthefec^ndy  a« 
will  appear  by  the  following  cafe  : 
There  need  not       Sci,fa.  againft  bail,  plea  in  abatement  that  thcie 
trtweerthetlfle  ^''^  "°^  ^^^^^^  ^^1^  h^^^Xi  the  tefie  and   return  of 
and  return  of    each  of  the  fci,  fa,'s ;  on  demurrer,  judgment  fot 
e^ch.  the  plaintiff,  that  the  defendants  anfwer  over,  for 

there  need  not  be  fifteen  days  between  ihe  tefti  ind 
return  of  each  of  the/t/  fa's^  but  only  fifteen  days 
between  the  firft  fci.  fy,  ^an'd  the  return  of  the  /*• 
ccndfii,  fa.  Cookers  Rep,  1 1 4.  Price  v.  Lewis  and 
ethers,  Luiwcb  24.  PraSi,  Reg,  377.  S.  (7. 
Hcwtoproceed  When  rttumable,  get  it  from  the  fheriff,  and 
after  return.       g;,e  rule  as  before. 

If  two  fci.  fa.'i  if  there  be  two  fir,  fa.^s  in  this  court,  returnt 
*^/rn!f*h"'  ^^^^  -^^  different  termsy  enter  on  the  roll  the  firft/i. 
pnicoBd,  "^^  ^*  f^"  with  the  award    of  ihe  ficondy  to   the  return 

day, 
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day,  which  you  will  docket  of  the  term  the  firft 
is  returnable. 

The  fecond/ci.  fa.  is  to  be  entered  on  a  new  5««ott*  ^«-  '«• 
roll  of  the  term  it  is  returnable,  being  a  recital 
only  of  the  firft  y2i./<7.  and  return,  as  alfo  an  award 
of  the  fecood  feu  fa.  and  return,  then  add  the 
judgment  of  the  court  00  the  default  of  appearance. 
Vide  the  entry  further  on. 

\l  2i  fiire  fici  be  returned  on  the  fi^fk  fare  facias^  How  looa  to  He 
it  muft  lie  four  days  in  the  fheriff's  office  (exclufivc  **»  ihwiff'***^* 
of  the  return  day),  and  To  muft  the  alias  Jci.  fa. 
(although  a  ntbil  bereturned).     This  is  the  prac* 
ticc. 


Entry  of  Recognizance  of 
Bail  in  debt. 
»»«•      Middlefexy  (ff.)    The 
^     fflierifF  was  commanded, 
i        tbatbeOioold  x^ktjohn 
Fellihie  of  London,  vint- 
ner, if  heibould  be  found 
in  his  bailiwick,  and  him 
fafely  keep,  fo  that  he 
Ibould  have  his  body  be- 
fore the  juftices   of  the 
Lord  the  King  at  ff^fft^ 
minfter^  on  the  morrow 
-of  the  Holy  Trinity,  to 
anfwer  IVilHcm  Ready  in 
a  plea,  wherefore,  with 
force  and  arms  the  clofe 
of  the  fa  id  IVilliam,   at 
Weftminfter,    he   broke, 
(sTr.  and  other  wrongs, 
&r.  to  the  great  damage, 
^c.  and  againft  the  peace 
I         &r. ;  and  alfo  in  a  ccr- 
I         tain  plea  of  debt  upon 
I         demand  for  14s/.  After- 
wards, to   wit,  on  the 
I         a4tb  day  of  Jum^  in  this 
I.  fame 


The  like  in  cafe. 

Middlefex,  (ff.)  The 
(herifFwas  commanded. 
That  he  Qiould  takc7/&tf- 
masLei,  late  of  IVeftmin^ 
fier,  in  the  faid  county, 
fmich,  if  he  (h  »uld  be 
found  in  his  bailiwick, 
and  him  fafely  keep,  fo 
that  he  might  have  his 
body  here  on  this  day,  to 
wit,  from  the  day  of 
Eafter  in  five  weeks,  tp 
anfwer  to  Henry  Bridges^ 
in  a  plea,wherefore,with 
force  and  arms  the  clofe 
of  the  faid  Henry  a( 
fpyiminfter,  he  broke^ 
and  other  wrongs,  i^c» 
to  the  great  damage,  i^c. 
and  againft  the  peace, 
^c.  I  and  alfo  in  a  cer- 
tain plea  of  trefpais  on 
the  cafe,  upon  promifes, 
to  the  damage  of  the  faid 
Henry  of  iO^l.  And  now 
I  i  4  Jbere 
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fame  KtxmyEdwardLe^g^ 
of  Lotbbu^y,  London,  ho« 
ficr,  and   Thomas  FUm^ 
ming^  of  the  fame  place, 
piaitterer,  came  perfon* 
ally  before AUxanderhotd 
Loughborough^     and    bis 
companions,  juftices  of 
the  Lord   the  King   of 
the  Bench  here,  and  ac- 
•  knowledged  themfelves, 
and  each  of  them  did  ac- 
knowledge    himfelF   to 
owe  to  the  faid  f/^illiam 
Read  the  fum  of  90/.  ; 
which  faid  fum  of  ^o/. 
they,  the  faid    Edward 
Ligg  and  Thomas  Flem* 
mingy  for  themfelves  and 
their  heirs,    have  con- 
fented  and  granted,  and 
each  of  them  for  himfelf 
and  his  heirs,  hath  con- 
fented  and  granted,  fliall 
be  made  of  their  and  each 
of  their  lands  and  chat- 
tels, and  to  the  ufe  and 
behoof  of  iheraid0^/7//tf»i 
Ifthedefenaant  Riod^  be  levied  (««  and 
be  prefent,  add     *«  alfo  at  the  fame  time 

thu,notothcr.    «   tb^     fjjij     j^j^^     p^ii 

*<  came  perfonally  be- 
•'  fpre  the  fame  juftices, 
*'  and  acknowledged  to 
**  owe  to  the  faid  WtV- 
••  Ham  the  fum  of,  180/  ; 
*<  which  faid  fum  of 
«•  180/.  he  the  faid 
•*  John,  for  himfelf  and 
*^  his  heirs,  willed  and 
"  granted  fhould  be 
^^  made  of  his  lands  and 
•'  chat- 
13 


here  on  this  day  comei 
Thcmas  Limey  of  the 
Strandy  in  the  county  of 
Middlefexy  holier,  and 
Richard  Frame^  of  the 
fame  place,  ironmonger, 
in  their  proper  perfons, 
before  AUxander  Lord 
Loughborough  and  his 
companions,  juftices  of 
the  Bench  here ;  and 
acknowledge,  and  each 
of  them  acknowledgetb, 
that  they  owe  to  the  faid 
Henry  the  fum  of  loa/. 
17J. ;  which  faid  fum  of 
loV-  ^7^»  t^JC  faid  Tho- 
mas Lime  and  Richard 
Framiy  for  themfelves, 
and  their  heirs,  have 
confented  and  granted, 
and  each  of  them,  for 
himfelf  and  hisheirs,hath 
confented  and  granted, 
fhall  be  made  of  tb«ir 
and  each  of  their  lands 
and  chattels,  ^r*  and  (o 
the  ufc  and  behoof  of 
the  faid  Henry ,  be  ie-^^^^y 
vied  (««  and  alfo  at  tbeprefcB^i 
"  fame  time  the  faid7i»-»»»;'i"* 
"  mas  Lei  came  perfon 
'^  ally  before  the  fame 
**  juflices,  and  acknow- 
"  Jedged  to  owe  to  the 
"  faid  Henry  the  fum  of 
*<  which 

**  faid  fum  of 
"  the  faid  Thomas 

•*  Leiy  for  himfelf  and 
«*  his  heirs,  willed  and 
'*  granted     Ihould    be 
««  made 


oilwt^i^ 
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«*  chattels,  and  to  the 
••  ufe.and  behoof  of  the 
•«  faid  ff^Wiam  Read  be 
"  levied).**  Upon  con- 
StioHy  that  if  judgment 
(ball  happen  in  the  fame 
court  here,  in  the  faid 
plea,  to  be  given  for  the 
iaid  Wiiliam  a  gain  ft  the 
faid  John\  then  the  faid 
John  fhall  fatisfy  the 
debt  aforefaid,  and  all 
fuch  damages,  which 
ihall  be  adjudged  unto 
the  faid  pyilliam  again  ft 
the  faid  Johriy  in  the 
fame  court  here,  in  the 
plea  aforefaid,  or  fhall 
render  his  body  on  that 
occafion  to  the  prifon  of 
thcF//^/,  &c, 

Sci.  fa.  in  debt  upsn  re- 
cognizance againft  the 
bail  and  principal. 

George    the  Third, 

"if  ^c.  To  the  (heriff  of 
^•tti  Middle fex^  greeting  : 
^"^ Whereas  Edward  Legg, 
4oa  o^  Loihbury ,  L  ondon , 
hoiier,  and  Tho- 
mas Plimmingj  of  the 
fame  place,  plaifterer, 
lately  in  tut  court  (to 
wit)  in  the  term  of  the 
Holy  Trinity  in  the  23d 
,*•"  year  of  our  reign,  came 
libisp  before  Alexander  Lord 
Loughborough  and  his 
companions,  our  juftices 
of  the  Bench,  at  ^/// 
minjiery  in  their  proper 
per. 


<^  made  of  his  lands  and 
**  chattels,  and  to  the 
*'  ufe  of  the  faid  Henry 
**  be  levied)/'  Upon  this 
condition^  that  if  judg- 
ment (hall  happen  in  Che 
fame  court  here,  in  the 
faid  plea,  to  be  given  for 
the  faid  Henry  againft 
the  faid  Thomas^  then  the 
faid  Thomas  (hail  falisfy 
all  fuch  damages  which 
(hall  be  adjudged  to  the 
faid  Htnry  againft  the 
faid  Thomas^  in  the  fame 
court  here,  in  the  plea 
aforefaid,  or  fhall  ren- 
der his  body  en  that  oc- 
cafion to  the  prifon  of 
the  Fleet y  &c. 


iifiicer 


The  like   in  cafe  againfl 
the  bail, 

George  the  Third,  (ifc. 
To  ihc^  {tienff  of  Mddle- 
f(x^  greeting  :  IVhereas 
Thomas  Lime^  of  the 
Strand^  in  the  county  of 
MiddUfexy  hofier,  and 
Richard  Frame ^  of  the 
fame  pLce,  ironmonger, 
lately  in  our  court,  to 
v'it,  in  the  t^m\  of  the 
HolyTri\ity  in  the  twen- 
ty-third year  of  our 
reign,  came  before  Alex^ 
ander  Lord  L'Ughborougb 
and«his  companions,  our 
jufti.es  of  the  Bench,  at 
fVeftminjter^xxx  iheir  pro- 
.pcr 
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perfons,  and  acknow- 
ledged themfelves,  and 
each  of  them  did  ac* 
knowledge  himfetf,  to 
owe  to  fVilliam  Rjadihe 
fum  of  90/. ;  which  faid 
Aim  of  Qo/.  they  the  faid 
Edward  Lggg  and  Tba^ 
mas  Flimmlng,  for  them- 
felves  and  their  heirs, 
confented  and  granted, 
and  each  of  them  for 
himfelf  and  bis  heirs  did 
confent  and  grant,(hould 
be  made  of  their  and 
each  of  their  lands  and 
chattels,  and  to  the  ufe 
and  behoof  of  the  faid 
JVslliam  Readbt  levied  j^ 
Jfnd  wbtreas^  J^bn  Feli^ 
late  of  London^  vintner, 
lately,  that  is  to  fay,  in 
the  term  of  the  Holy 
Trinity^  in  the  23d  year 
ofour  j:eign,  came  be- 
fore Aitxandir  Lord 
Loughborough^  and  his 
companions,  our  juftices 
of  the  Bench  ac  Wift- 
minfiir^  and  acknow- 
ledged himfelf  to  owe  to 
faid  William  Read^  the 
fum  of  180/.  which  faid 
180/.  he  the  faid  John 
Ftll,  for  himfelf  and  his 
heirs,  confented  (hould 
be  made  of  his  lands 
and  chattels,  and  to  the 
ufe  and  behoof  of  the  faid 
JViiliaM  Read^  be  ld|ried; 
XJfon  this  condition^  that 
if 


per  perfons^and  acknow* 
Iedged,and  each  of  them 
acknowledged  to  owe  to 
Henry  Bridges^  the  fum 
of  i02/«  1 7 J.  ;  which 
faid  fum  of  102/.  171. 
the  faid  n)omas  lAm  and 
Richard Frametfot  them- 
felves  and  their  heirs, 
bad  confented  aitid  grant- 
ed, and  each  of  them, 
for  himfelf  and  his  heirs, 
had  confented  and  grant- 
ed, {hould  be  made  of 
their  and  each  of  their 
lands  and  chattels,  and 
to  the  ufe  and  behoof  of 
the  faid  Hemry  be  levied ; 
Upon  this  condition^  that 
if  judgment  (hould  hap? 
pen  m  our  court  of  the 
Bench  aforefaid,  in  a 
certain  plea  of  trefpafs 
on  the  cafe,  upon  pro- 
oiifes,  to  the  damage  of 
the  faid  Henry  of  isoiL 
to  be  given  for  the  faid 
Henry ^  againft  Tb$mas 
Lee^  late  oi  IVeftminJlir 
in  the  faid  county,  fmith, 
then  the  faid  Thomas 
fhould  fatisfy  all  fuch  da- 
mages which  fliould  be 
adjudged  to  the  faid 
Henry^  a^inft  the  faid 
Thomasy  in  our  fame 
court,  in  the  plea  afore- 
faid, or  (hould  render  his 
body  on  thatoccafion  to 
the  prifon  of  the  Flnt  : 
And  although  the  faid 
Hptrjt 
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if  judgment  (hould  hap- 
pen in  our  court  of  the 
Bench  aforefaid,  in  a 
certain  plea  of  debt  upon 
demand,  for  145/.  to  be 
given  for  the'  laid  fyU- 
Uam^  againft  the  faid 
J^hn  FiU,  by  the  faid 
/f^iiiiam  Read^  in  our 
court  profecuted,  then 
the  faid  John  (hould  fa- 
tisfp  the  debt  aforefaid) 
and  all  fuch  damages  as 
fliould  be  adjudged  unto 
the  faid  ff^tlliam  againft 
the  faid  Jobn^  in  our 
fame  court  here,  or 
(hould  render  his  body 
on  that  occaiion  to,  the 
prifon  of  the  Fleet :  And 
.  although  the  faid  fi^il" 
Ham  afterwards,  to  wit, 
in  that  fame  term^  before 
Alexander  Lord  Lougb* 
hereugb  and  his  compani- 
ons, our  juftlces  of  the 
Bench  at  iVeJiminller^  by 
the  confideration  of  the 
fame  court,  recovered 
againft  the  faid  John  in 
the  faid  plea,  the  afore- 
faid  debt  of  145/.  and 
alfo  j/.  10/.    which    in 


//r/iry,afterward$,towit, 
in  the  faid  term,  in  the 
twenty- third  year  afore- 
faid,before  AhxanderhoxA 
L^ughhoreugb  and  his 
companions,  our  jufticet 
of  I  he  Bench  at  IVeJi- 
minfter^  by  the  confide- 
ration of  the  fame  court,  Put  the  debt 
recovered  againft  the  faid  an^  ««**  «««•• 
faid  Thomas  Lu^  in  the  ****'' 
faid  piea,  loo/.  which  in 
our  faid  court  were  ad- 
judged to  the  faid  7^j- 
masy  for  his  danfages 
which  he  had  fuftained, 
by  reafon  of  the  not  per- 
forming certain  promifes 
and  undertaking^  made 
by  the  faid  Thomas  to  the 
faid  Henry ^  whereof  the 
faid  Thomas  is  convifted, 
as  by  the  record  and  pro- 
cefs  thereof  now  remain- 
ing in  our  fame  court 
manifeftly  appeareth.— 
Neverthclefs,  the  fai<J 
Thomas  the  damages  a- 
forefaid  hath  not  fatif- 
fied,  nor  his  body,  on  the 
occafionaforefaid,  to  the 
faidprifonofxhefy^f/ ren- 
dered, Ufc,  as  in  the  other. 


our  fiid  court  were  adjudged  to  the  faid  ff^iliiam^ 
for  his  damages  which  he  had  fuftained  by  reafon 
of  the  detaining  that  dtfbt  whereof  the  faid  John  \s 
convided,  as  by  (he  record  and  procefs  thereof 
now  remaining  in  our  fame  court  manifeftly  ap« 
peareth.  Ncverthelefs,  the  faid  John  the  debt 
and  damages  aforefaid  to  th(^aid  fVtUi^m  hath 
not  falisficd,  nor  his  body,  o\i  the  occafioo  afore- 
faid. 
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faidf  to  the  prlfon  of  the  F/eit  rendered,  iccording 
to  the  form  of  the  recognizance  aforefaid,  as  oo 
the  information  of  the  (aid  ff^ilCam  we  are  given 
to  under  (land  :  And  becaufe  we  are  willing  that 
thofe  things  which  io  our  fame   court  are  rightly 
done  and  recognized,  (hould  be  dply  carried  into 
execution,  we  command  you,  that  by  hopeft  and 
lawful  men»  of  your  bailiwick,  you   make  knova 
to  the  faid  Edward^  Thomas   and  John,  that  (bey 
be  before  our    juftiees    at  IVeftminfur,  .on  the 
morrow    of  jIU  Souisy  to  ftcw  if  they  have  of 
know   any    thing   to    fay    for    themfelves  (tlfat 
is  to  fay),  the   faid  Edward y    why  the  faid  90/. 
by  him    in    form  aforcfaid  acknowledged,  (bould 
not<  be   made   of    his   lands   and    chattels,   and 
to  the  ufe  of  the  faid  tViliiam  be  levied  ;  and  the 
faid  Thomas^  why  the  faid   90/*  by  him  in  form 
aforcfaid  acknowledged,  (hould  not  be  made  of  bis 
lands  and  chattels,  and  to  the  ufe  and   behoof  of 
the  faid  fVilliam  levied,  and  the  faid  John,  why  the 
faid  iioL  (hould   not   be  made  of  his  lands,  l^c» 
(fame  as  above)    according^  to    the   form  and  ef« 
.   itSt  o(  the   faid  recognizance,  if  to  him  it  ihall 
feem  expedient :  And  have  you  there  the  name$of 
thofe  by  whom  you  (hall  make   known  to  tbera, 
and  this  writ.     Witntfs^  &c. 

That  filacer  by  whom  the  bail  piece  is  filed,  and 

,  who  enters  the  record  of  the  recognizance  on  bis 

roll,  makes  out  the  firft  feu  fa.  into  Middlefex^  or 

other  proper  county,  as  the  cafe  requires  \  the  (ie- 

coud  fit, fa*  (when  ncceflary)  is  figncd  by  thepro- 

thonotary.     FolUt  v.  Trill  and  another,  Barnes  97* 

$0  reported  to  the  court. 

Tefleoffci.fa.       The  fit.  fa.  muft  not  be  tefied  before  the  op- 

psaranceday  of  the  return  of  ca.fa.\  nor  muft  the 

ca.  fa,  be  tefied  before  the  term  final  judgment  is 

iigned  of* 

^/r«i.  if  there  be  an  alias^  then   the  iefie  muft  be  on 

tjie  appearance  day  of  the  return  of  the  firfi. 
Entry  of  one  fci.      AdiddlcfeXy  (to  vK'it.)  The  (her  iflF  was  command • 
fa.^againft  i^c     ^j^  whereas   Thomas   Leggy    of,  ^c.  and   Thomas 
nTenuhefioo^in  FlfmmingyofyUfc.  lately  in  the  court  of  our  Lord  the 
4cbt,  '  Kingi 
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King,  to  wit,  ia  the  term  of  the  H^fy   Trinity^  The  prothpn. 
in  the  23d  year  of  his  reign,  came  hefott  Jlix^';^;^^^;l^;^^^' 
ander  Lord  Loughborough  and  his  companions,  then  on  the  remem* 
ourfaid  Lord  ihe  King's  juftices  of  the  Bench,  at  buncexoit. 
Wiftminjter^  in  their  proper  perfons  and  adcnow- 
ledged,  and  each  of  them  acknowledged,  to  owe  to 
fVilUam  Read  the  fum  of  9c/.  which  faid  fum  of 
90A  they  the  faid  Edward  Legg  and  Thomas  Flem* 
ming^  for  themfelves  and  their  heirs,  confented  and 
granted,  and  each  of  them  for  himfelf  and  his  heira 
did  confent  and  grant,  fbould  be  made  of  their  and 
each  of  their  lands  and  chattels,  and  to  the  ufe  and 
behoof  of  the  faid  William  Read  be  levied  ;    Up* 
ffi  this  condition^  that  if  judgment  fliould  happen  in 
the  fame  court  of  the  Bench  aforefaid,  in  a  certain 
plea  of  debt  upon  demand  for  145/*  to  be  given 
for  the  faid  fVitliam  againft  John  Fell^  late  of  £cii- 
ddTtj  vintner,    by   the   faid   William  in   the  fame 
profecuted,  then  the  faid  John  {hould  fatisfy  the 
debt  aforefaid,  and   all    fuch  damages  as  fliould 
be  adjudged  unto  the  faid  IVilUam  againft  the  faid 
Jcbn^  in  the  fame  court  here,  or  (hould  render  his 
body  on  that  occalion  to  the  prifon   of  our  faid 
Lord   the  King  of  the  Flat  *  :  And  although  the  •ifthe/r'./«. 
£ud   IVilliam^   afterwards,   to   wit,   in  that  fame  be  aguoft  tht 
term,   before  Alexander  Lord  Loughborough  and  his  {^^^x^l!^^^^^ 
companions,  then  our   faid  Lord  the  King's  juf-  kDowlcdgacBt 
tices  of  the  Bench  at  IVifiminftir^  by  the  confide-  in. 
ration  of  the  fame  court,  recovered  againft  the  faid 
Jobn^  in  the  faid  plea^  the  aforefaid  debt  of  1 45/. 
and  alfo  7/.  lOi.  which  in  the  fame  court  were  ad* 
judged  to  the  faid  IVilliam  for  his  damages  which 
be  had  fuftained  by  reafon  of  the  detaining  that 
debt,  whereof  the  faid  John  is  convi£ted,  as  by  the 
record  and    procefs    thereof,    now    remaining  in. 
the  fame  court,  manifeftly  appeareth.     Nivntbo- 
lifs^  the  faid  John  the  debt  and  damages  a/orefaid 
to  the  faid  ifiUiam  hach  not  fatisiied,  nor  his  body 
on    the  occafion    aforefaid  to    the  prifon  of  the 
PUei  rendeied,  according  to  the  form  of  the  re- 
cognizance aforefaid,  as  on  the  information  of  the 

faid 
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fatd  William  our  faid  the  Lord  the  King  i^  givtil 

,  to  under ftand.     And  bccaufe,  fffc.   that  by  good, 

&r.  he  Ihould   make  known   to  the  faid  Edward 

and  Thomasy  that  they  be   here   in  fifteen  days  of 

St,  Martin^  to   (hew  if  they   have  or  know  any 

thing,  ^c,   (that  is  to  fay,)   the  (M  Edward  to 

Ihew  why  the  faid  go/,  by  him   in  form   aforefaid 

acknowledged  (hould  not  be  made  of  his  lands  and 

chattels,  and  to  the  ufe  and  behoof  of  the  faid 

WiUiam  levied  ;  and  the  faid  ThomaSy  why  the  faid 

90/.  by   him    in  form     aforefaid    ^acknowledged, 

fiiould  not  be  made  of  his  lands  and  chattels,  and 

T»ke  the  f*me   xo  the  ufe  of  the  faid  fflBiam  levied,  according  to 

fcndanr^^if^hc  it  ^^®  ^^^^   ^"^  efFcft  of  the  faid   recognizance,  if, 

!■/«./*•  6?r.  And  now  at  this  day,  the  faid  Wiiliam  cometh 

here,  by  R.  L,  his  attorney,  and  offered  himrdf 

on  the  fourth  day  againft  the  faid  Edward  and  Th» 

mas  in  the  plea  aforefaid ;  and  they  the  faid  Edward 

Theflieriffsre-  ^^^  Thomas,  although  folemnly  called,  came  not; 

lorn.  and  the  fheriff  now  returneth  that  he   hath  made 

known  to  the  faid  Edward  and  Thomas,  that  they 

be  here  on  the  day  in   the  faid  writ  mentioned* 

.And  thereupon  the  faid  IVilliam  prayeth  execution 

againft    the    faid   Thomas  and  Ricbardy  (towitj 

againft  the  faid  Thomas  of  the  faid  90/.  bv  him  in 

form  aforefaid  acknowledged,  and  againft  the  faid 

Richard  of  the  faid  90/.  by  him  in^form  aforefaid 

acknowledged,according  to  the  form  of  the  recogni- 

Jttdgfnentw        tance  to  be  adjudged  to  him,  &r.     Therefore  it 

18  confidered  that  the  faid  IVilliam  have  execution 

againft  the  faid  Thomas  and  Richard  (that  is  to  fay), 

againft  the  faid  Thomas  of  the  faid  90/.  by  him  ia 

form  aforefaid  acknowledged  ;  Sid  againft  the  faid 

Richard  €A  the  faid  90/.  by  him  in  form  aforefaid 

acknowledged,  by  default,  ^c. 

In  cafe  there  be  two  fcire  faciaC%  of  the  fame 

term,  then  your  entry  will  be  thus,  after  the  wordt, 

•*  according  to  the  form  and  effisSl  of  the  faid  ncogni- 

••  %ancey  r/i  &c.** 

Sntryoftwofci.      And  now    at   this   day  cometh  here  the  faid 

t^l^'^'"^  ^///a«  by  L.  R.  bis  attorney,  and  oflFcrcd  hinifclf 

oa 
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on  the  fourth  day  tgainft  the  faid  Edward  and 
TbsmdSy  in  the  plea  aforelaid  ;  and  although  they 
foleoioly  called,  catne  not ;  and  the  fhehff  novir 
leturoeib,  that  the  faid  Edward  and  Thomas  have 
Bor^  nor  hath  either  of  them,  any  thing,  ^c,  nor 
are  they,  or  is  either  of  them^.  found,  ^c.  There- 
fore as  before  the  (heriiFwas  commanded  that  by 
good,  iffe.  he  fliouid  make  known  to  the  faid 
Edward  and  Thomas  that  they  be  here  in  fifteen 
days  of  St.  Martin^  to  (hew  in  form  aforefaid. 
At  which  day  the  faid  IVilliam  cometh  by  his  faid 
attorney,  and  offered  himfelf  on  the  fourth  day 
againft  the  faid  Edward  and  Thomas^  in  the  plea 
aforefaid,  and  they  although  folemnly  called,  came 
not;  and  the  IherifFas  before,  now  returneth,  that 
the  faid  Edward  and  Thcmas  have  not,  nor  hath 
either  of  them,  any  thing,  ^c,  nor  are  they,  or  is 
either  of  them  foand,  dfc.  And  thereupon  the 
faid  IVilliam  prayeth  execution  (as  in  the  laft  judg- 
ment). 

If  the  two  /a.  fa's  be  of  different  terms,  ifrci.fa.*sbeor 
then  the  entry  of  the  fecond  /circ  facias  will  be  <iifl^enc  teriMr 
thus; 

Middlifex^  to  wit :  Heritofcre^  as  it  appeareth  in 
i^z  Xttm  oi  Saint  Michael  U{\,  paft,  on  the  713th 
roK,  it  is  thus  contained,  Middlefix^  to  wit,  The 
(herifF  was  commanded  (to  the  end  of  the  entry^  on  tht 
roil  made  on  tht  firji  fcire  facias  andjheriff's  return). 
Therefore,  as  before,  the  (herifF  was  command- 
ed, that  by  good,  ^c.  he  ihould  make  known  to 
the  faid  Richard  and  Thomas^  that  they  be  here  ia 
eight  days  of  Saint  Hilary,  to  (hew  in  form  afore* 
faid.  At  which  day  cometh  the  faid  PFilliam  by  his 
(aid  attorney   (as  in  the  I  aft  entry  exa^lly). 

If  the  bail  appear,  make  a  pracipe  for  the  pro- 
thonotaries  thus.  ^ 

Middlefexy  to  wit.      Appearance  for  Edward  P'^o^^t^m. 
Legs  an<J  Thomas  Flemming,  bail  of  John  Fell,  ats  ^"'^^**''^*^ 
fytlliam  Read^  to  a  fci.fa.  returnable  on  the  mor- 
low  of  All  Souls i  pay  entry   3;.   lod.     This  is 

frc- 
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frequently  done  after  the  bail  are  fixed,  to  get  t 
term ;  but  they  are  not  liable  to  cofts  unlefii 
they  plead.  8^9^.  3.  c.  10,  /  3.  Cwii's 
Rep.  109.  A  memorandum  or  minute  on  a 
2s.  6d.  fiamp  ihould  be  filed  at  fame  time* 
25  Gio.  3.  c.  80. 

When  thp  bail  have  appeared,  deliver  a  declsi* 
ration  upon  treble  penny  damped  paper  i  give  a 
rule  to  plead,  and  demand  plea  as  in  other  cafes; 
and  if  the  declaration  is  not  delivered y^ur  Jays  #»- 
dujivi  before  the  end  of  the  term,  they  will  be 
intitl'ed  to  an  imparlance. 

MiddUfexy  to  wit.  It  was  commanded  to  the 
fherifF,  Whereas  (to  the  end  of  the  entry  on  the 
roll  of  the  fecond  fiu  fa.)^  as  far  as  the  flierifi^'s 
return,  then  fay,  And  now  here,  at  this  day,  came 
as  well  the  faid  William  by  J.  H.  his  attorney,  as 
the  faid  Edward  and  Thomas  by  J.  S.  their  attor- 
ney  i  and  the  {M  William  ofiered  himfelf  on  the 
fourth  day,  again  ft  the  faid  Edward  and  Thomas  in 
the  plea  aforcfaid.  And  upon  this  the  faid  JVilUam 
prayeth  execution  againft  the  faid  Edward  and  Tho^ 
maSy  to  be  adjudged  to  him  of  the  dibt  and  damagts 
aforefaid,  according  to  the  force,  form,  and  effeft 
of  the  faid  recognizance,  life. 

N,  B.  The  declaration  may  be  intltled  as  of  the 
term  generally,  for  the  court  confider  the  whole 
term  as  one  day,  although  thitfd.fa.  was  returnable 
thelaft  return  of  the  term.3  Wilf.\i^.Ward^JGa!SiJtUn 

Agreed,  both  by  the  bench  and  bar,  that 
if  the  principal  defendant  dies  afUr  the  return  if 
ihi  ca.  fa.  although  his  death  be  beforg  the  fuing 
forth  the  firft  fci.  fa,  the  bail  are  fixed  with  debt 
and  cofts  in  point  of  law,  and  they^i.  fa,*%  are 
only  an  indulgence  of  the  court.  2  IFilf.  67. 
Filiwood  V,  PoppUwell  {sT  another. 

The  bail  may  plead,  that  no  ca.  fa.  ever  iflued 
againft  the  defendant, y/r«iiifrm  curfum curia^LutWm 
1285.  i  that  the  principal  died  before  a  rtf.  y^.  re- 
turned.  Roll.  Mr.  336. 1  that  the  plaintiff  bad 

other 
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ether  execution  againft  him ;  that  the  defendant 
paid  the  money  recovered,  i  Roll,  336.  /.  35. 
4  &5  Ann.  c.  16./  12.;  or  that  the  principal 
furrendered  himfelf,  3  Liv.  152- ;  but  they  cannot 
plead  that  the  principal  died  before  the  return  of 
the  fci.  fa,  becaufe  if  he  died  on  the  day  of  the 
return  of  the  ca.fa.  the  bail  are  liable,  i  RoU.  336. 
5  Mod.  167.  They  may  plead  nul  tiel  record^ 
Tb§m0  Ent.  285.  Thef.  Bnv,  265.  or  a  releafe  to 
the  defendant,     i  RotL^i^   '*  35* 

If  there  be -error   brought    by  the  principal,  Bail  not  liable  to 
which  afterwards  is  nonprofled  with  cofts,  yet  the  *®*"  ***  *"*'• 
bail  in  the  original  action  are  not  liable  to  the  cojt$ 
in  irroTy  but  only  the  damages  recovered  in  the 
triginal  a^ioHy  becaufe  they  only  became  bound  in 
that  a<5lion. 


Ca«  fa.  againft  bail  in  dibt. 
Gi^rgg  the  Third,  ffTf . 
To  the  fheriflFof  Middlt^ 
fefy  greeting:  We  com- 
mand you,  That  you 
take  Edward  Ltgg^  late  of 
L^tbbury^  London^  hoder, 
and  Thomas  ,  FLming, 
late  of  the  fame  place, 
plaifterer,  bail  of  John 
./IriZ,  late  of  London^  vint- 
ner, if  they  be  found  in 
your  batli wick,  and  them 
fafely  keep,  fo  that  you 
may  have  their  bodies 
before  our  jufiices  at 
JVtftmnfur^  in  eight 
days  of  Saint  Hilary j  to 
fatisfy  William  Read,  90/ 
and  90/. ;  which  feveral 
fums  they  the  faid  Ed- 
ivard  Legg  and  Thomas 
Flemings  heretofore,  to 
wit, 


The  like  in  cafe. 
George  the  Third,  i^e. 
To  thfe  (heriff  of  Middle^ 
fexy  greeting :  We  com- 
mand you.  That  you 
take  Thomas  LimOy  of, 
i^c.  hofier,  and  Richard 
Frame^  of  the  fame  place, 
iron-monger,  bail  of 
Thomas Lce^  latcof /r</7- 
.ymnfitr^  in  your  county, 
frliith,  if  they  be  found  in 
your  bailiwick,  and  them 
fafely  keep,  {o  that  you 
may  have  their  bodies  be- 
fore our  juflices  at  /////- 
minfter^  in  eight  days  of 
Saint  Hilary^  to  fatisfy 
Henry  Bridges^  1 02/.  1 75. 
and  102/.  i7i. ;  which 
feveral  fums  they  the  faid 
Thomas  znA Richard  here- 
tofore, to  wit,  in  the  term 
Kk  of 
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wit,  in  the  tctm  of  the  of  the  Hdy  Ti^mff,  ja  the 
Holy  Trinity^  ii^  the  tw^nty-^thirdyetr  of  oar 
twenty-ithird  year 'of  our  reign,  before  AUsmi^kr 
fetgn,  before  AUxMder  -Lord  L^ygbhnugh  add 
hoti  Loughborough i  and  his  companions,  then  ow 
bis  companions,  then  our  juflices  of  ^the  Bench  it 
jttfiicei  ofrthe  Bench  at  ^^W^rr,  ferrrallf  ae* 
U^eftminfUr^  feverally  ac-  '  knowledged  toowe  to  the 
knowledged  to  owe  to  fatd  Hofiryy  tb^-teade 
the  fatd  mUiam  Read^  to  of  their  and  each  df  their 
bemadeof  theirandeach  lands  and  chattels,  and 
of  their  lands  'and  chat-  to  the  vfe  and' behoof  6f 
tels,  and  to  the  ufe  and  the  faid  'Honry^  b^  levied, 
behoof  of  the  faid  WiU  in  a  certain  plea  of  tre(^ 
liam  Road  be  levied,  in  a  pafs  on  the  cafe  upon  j 
certain  plea  of  debt  upon  promifes,  to  the  damage 
demand  for  145/.  againft  of  the  faid  He9ify  of  i$oL 
the  faid  John  FeU^  in  our  agif nft  the  faid  fhmm 
(ame  court  profecuted }  Ln^  in  our  (inte- court 
•profecuted; 

ThmttUt..,      And  whereof  the  ikid  John  FM  vf^  colffiaed,        | 

as  by  the  recoid  and  proceedings  thereon  hi  our        i 

fame  court,  before  our  faid  juftices  at  Wefiwii^i        j 

•    aforefaid,    remaining,    manifeftly   appears :    And 

whereupon   it    is  confidered  '  in  our  fame  court,        ' 

^«ry.  That  the  hid  ff^tlliam  have  his  execution  agafdft        j 

TbimatSiKUbard.  the  aforefaid  Edward  Ligg  and  Thomas  Fbmk^ 
of  the  faid  ftveral  (urns  of  90/.  and  90/.' by  thcta 
in   form   aforefaid  acknowledged, 'by  the  defavk 

TbimatURicbaril*  of  the  fatd  Edward  and  Thomas  Where6f  they^ite 
conviflcd  5  and  have  there  this  writ;  'Witneft 
JUxaffder  Lord ' toughheronghy  'at  fV^tmnfiir^  the 
28th  day  of  Novmbdr^  ^&c. 

To  Se  figned  by       To  be  figntd  by  the  prothonotaries,  pay  ^^d.  feal 

prothoooiaricf.  ^j^  v^atrant  ar.  4^.  and  to  be  ingroflid  upon  a 
25.  6d,  (lamped  parchment, 

Teflaium.    ^  If  2l  trftatum  fay,  after  the  Wi^rds,  by  the  dtfitek 

of  the  faid  Edward  and  Thomas^  *'  And  wbermfm 
ourJberrfofMMdMcxfefit  to  our  jyftias  at  Weft- 
minftcr,  at  a  cerhiin  day'now  faft,  that  tht  faU 

Edward 
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Edward  mtd  Thomaf  wirt  n$t,  wr  was  iitbtr  of 
^^bimfmni'in'lHS  ktUiwick^  wbergas  it  is  ieftififdin 
aurfamiumu  ^^  ^^*  fiid  Ed  wand  4Hd  Thamas 
'Ari  €9d  JuHSi^hmnfsUns  in  y$ur  ctunty^  and  bavt 
'tbtnihis  writ,  ^l^itnifs^  Ice. 
:N.  B.  I^vifea  Af»  /a.  to  be  fued  out  with  the 

*  Searjtef  (ec  Ta  the  flieriiF  of  Midlefix^  greet-  n  fa.  tfiinifc 
'lag:  We  c#inaiand^you,  that  of  the  lands  and^<^^l  in  debt. 
•mttels  in  >your!batliwick,  of  Edward  Lsgg,  late 
^^  Vc^kdbtu  qolj  and  of  the  lands  and  chattels 
'Ml  your  biklliwick,  of  Thomas  Fltming^  90/.  which 
•Aid  (everalfiHns  they  the  faid  Edward  Ligg  and 
Thomas  fkmng^  heretofore,-  to  wit,  in  the  term 
•of  the  #ft^  Trinity^  in  the  twenty-third  year  of 
'Ovr reign,  before  AUxandtr  Lord  Loughborough  and 
4lis  coii>paRton8,  ^  then-  our  J4fftice8  of  the  Bench  at 
Jytftmk^erj  •  fcveriUy  -  acknowledged  to  owe  to 
'U^iliasn  Rtadt  to  be 'made  of  their,  and  each  of 
their  lands  an^ehatielSf  and  to  the  ufeand  behoof 
dfthe  fiNd^^WJerm- be  levied,  in  a  certain  (>lea  of 
debt  *  upon  demand  for  145/.  againft  John  Fttl^  •Trtrpifjon 
late  of,*  <9r^,  viiitner,  in  our  fame  court  profecuted,  the«»fetoth« 
and  wbereof'tbe  faid  John  Foil  yoz%  convided,  as  ralT'^/w 
by  the  recoil  and  proceedings  thereon  in  our  fame  145/. 
court,  h€foTt  our  faid  jeftices  at  Wiftmnfttr  afore- 
fijd,  remaiaiAgt  mafiifeflly  appear;  and  where- 
upoD  it  IS  confidered'in  our  fame  court,  that  the 
iaid  fFiUifim  have  his  execution  againft  the  afore- 
laid  Bdward^Ltgg  and'  Thomas  Flemings  of  the  faid 
fevera!  foms  of  9c/.  and  90/.  by  them  in  form 
^forefaid  acknowlcfd^ed,  by  the  default  of  them  the 
laid  Edward'  add  nomas ;  and  have  that  money 
before  our  jdfikesiat  X^;ff/iy^^ry  in  eight  days  of 
Saint  Hilary^  to  render  to  the  faid  ff^illiam>^  for  the 
debt  aforefaM,  according  to  the  force,  form,  and 
«fieft  of -the '(aid  recognizance,  whereof  thejr 
are  convi6led;  and  have  there  thia  writ,  ffltrnjif 
4cc. 

K  k  s  Rule 
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Variance  be*  Rtile   why  an  exoncretur  (bould  not  be  entend 

tween  the  wnt  ©n  the  bail  ptece,  on  the  ground  that  the  capiat  ad 
■c-«rmUngin  ^'^-  againft  the  principal  in  the  ac-ctiaoa  was  in 
care,and deciart-  cafcfor  25/.  on  promifes,  but  that  deolaratton  wa 
tioniadebrts     in  debt  for  260/.  on.fimpie  contrad.     Hohmsr* 

onerctor  on  the  court  wcre  of  opinion  againft  the  rule,  and  held 
kail-piece.  jhat  the  difFcfcncc  between  the  ac-etiam  and  ibe 
count  is  not  material,  and  difcharged  the  rule. 
Lockwood  V.  Hill,  H.  Black.  Rep,  320.  Seijeaat 
MarJhalT%  argument  againft  the  rule  was^  That  as 
the  fum  fworn  to  was  under- 40/.  the  defendaBt 
might  have  been  arrefleJ  and  holden  to  bail,  on 
a  common  claufum  frtgU  without  an  ac-etiam. 
,The  Stai.  13  Car.  2.  //.  2.  c.  2.  which  requires 
the  caufe  of  adion  to  be  exprefied  in  the  writ,  and 
which  gave  rife  to  the  claule  of  ac-etiam,  operates 
only  where  the  fum  is  abbve  40/.  when  the 
debt  is  under  40/.  the  ac-etiam  is  not  neceffiry, 
and  a  difference  between  that  and  the  count  it  not 
material,  as  relating  to  the  bail  who  engage  to  be 
"-  anfwerable  for  the  debt  of  the  defendant.    The 

court  were  of  this  opinion. 
<H(ervtt]on.  M  B.  The  bail  in  this  afiion  it  is  true  were 

bound  in  double  the  fum  fworn  to,  to  render  the  de- 
fendant, or  pay  the  condemnation:  But  they  were 
bound  in  an  adtion  to  render  the  defendant,  at  the 
fuit  of  the  plaintiff,  in  a  plea  of  trefpafs  on  thi  cafi 
for  25/.  and  not  in  a  plea  of  debt  for  260/.  There- 
fore qusere  as  to  the  determination. 
Each  of  the  bail       In  an  adlion  of  trefpafs  and  affault  to  the  damage 
*he  wb'Wn?!  ^^  5^^^'  ^'"*  J"^^^^  Fortefcue  had  ordered  bail  fiar 
tyofthcrwo^nU  '4^/.  and  the  defendant  being  prefent  at  the  time 
sance.  if  not       the  recognizance  of  bail  was  taken,  his  bail  were 
^^^  '**'"  ^^^     bound  jointly  and  fcverally  in  140/.;   plaintiff  rcco- 
'vered  a  vero'id^  for  300/.  and  the   bail  moved  to 
ilay  proceedings  againft  them  both,  on  their  pay« 
ment  of  140/.;  and  upon  (hewing  caufe,  the  court 
were  of  opinion,  that  as  the  damages  in  the  writ 
were  laid  at  500/.  here  is  no  fraud  upon  the  bail* 

the 
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iht  recognizance  is  feparate  as  well  as  joint,  and 
in  its  nature  a  judgment,  t^e  award  of  the  court 
thereupon,  that  the  plaintiff  have  execution  ; 
therefore  fo  far  as  the  penalty  of  fuch  recogni- 
zance will  go,  it  is  juft  and  equitable  the  fame  be  t 
applied  towards  fatisfadiioii  of  the  condemnation 
money,  for  payment  whereof,  and  not  of  any  par- 
ticular funi,  the  condition  is.  Barnes  "fb,  Calveraq 
tf  Ux,  V*  De  Miranda. 

Haydon  was  fued  in  covenant;  the  father  became  wken  proc«d- 
bail   for   him;    after   which   a  corr.promife  took ingi arc ftiH  for 
place,  in  purfuance  of  which  the  father  paid  260/.  JJoT/aVwr"' 
and  the  fon  to  have  three  years  and  an  half  to  pay  proceedings  may 
the  refidue.     The  defendant  then  filed  a   bill  in  go  on  at  ihe  ex- 
>  Chancery^  and /)btained  an  injunaion,  which  was  P*;;^'j|^^;^^^^^^^^^ 
afterwards  diflblved,  and  then  a  ca,  fa,  was  taken  term's  notice, 
out  againft  defendant;  and  two  fci,  fa*%  againft 
bail,  and  a  fi,  fa*  againft  the  father.     Upon  mo- 
tion to  fet  aiide  the  proceedings  againft  the  bail  as 
irregular,  no  proceedings  having  been  had  for  up-   ' 
wards  of  three  years  till  fuing  out  ca.  fa.  ^t\AfcL  fa» 
alledging  that  there  ought  to  have   been  a  term's 
notice;  the  court  held,  that  as  in  this  cafe  it  ap- 
prared  that  the  bail  was  the  principal  agent,   and 
conafant  of  the  whole  t  ran  faction,  it  was  no  fur- 
prize  on  him  \  and  that  an  agreement  to  ftay  pro- 
ceedings for  a  limited  time,  to  enable  the  defend* 
apt  to   pay  the  debt,  on  default  of   which   the 
plaintiff  was  to  proceed,  was  in  its  nature  an  ex- 
ception out  of  the  rule,   E.   13  Geo.  2*;  and  that 
at  the  expiration  of  the  time,  the  proceedings  may 
be  renewed,  without  a  term*s  notice;  elfe  it  would 
in  efied  be  a  ftay  of  proceedings  for  a  whole  term  ' 

beyond  the  time  agreed  on,     2  Black.  Rep,  762. 
JVatkins  V,  Haydon. 

Motion  to  ftay  the  proceedings  on  a  fci.  fa,  Somrnotic^muft 
fued  out  againft  Lowlni  and  %'/^,  defendant's  bail,  ^^  s;rn«>f  f«,'»; 
they  not  being  ferved  with  a  copy  of  the  (heriffs  the  b^i  by  ihe 
yrarrant^   which  recites  the  writ.      But  the  one  ^«rift»  on  a /ci. 
fv/z.  Loxvifig)f  by  giving  him  a  perfonal  fummon*?,  *^^*  returned. 
K  k  ^  and 


$oi 
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and  reading  to  him  thefheriff's  warrant;  tbe  oihtr^ 
by  leaving  a  memorandum  (containing  tbe  fiib» 
fiance  of  tbe  writ)  with  his  wife^  at'  bis  hoofe  in 
his  abfence.  It  appeared  (on  enquiry  of  tb^' 
officers),  that  it  is  ufual  in  MiddUfe»  to  (ttvc  tbe 
bail  with  a*  copy  of  the  flieriff  s  warrant,  but  nor 
fo  in  many  other  counties  $  and  tbir  arofe  in' 
Lincoln/hire,  In  foroe  counties  they  give  vvrbal 
notice ;  in  fome  none  at  all.  The  court  bdd  fome 
Some  notice  Be.  notice  (hould  be  given  (Sdk.  S99O1  the  fuf- 
uSkty,  ficiency  of  which  (if  difputed)  muft  be  determind' 

by  the  court,  on  the  circumftances ;  and*  that  this^ 
notice  was  fuffictent.  Rule  difcb.  2  Blatkl  Ref,  837* 
fyrigbt  v*  Pagii. 


Within  what 
tfme  bail  may 
render. 


Of  rendering  tbe  DefendanT  by  bis  Bail. 

If  the  bail  mean  to  acquit  themfelves  of  their 
recognizance  entirely,  and  run  no  hazard  of  the 
death  of  the  defendant,  then  they  muft  render  him 
IB  their  difcharge,  before  the  returri  day  of  the  ca. 
fa,  as  the  death  of  the  principal  afterwards  will  not 
difch^rge  them  s  but  if  thev  do  not,  then  thty  have 
until  the  appearance  day  or  the  return  (if  the  pro- 
ceedings arp  by  original)  y>^»/^r«rw  of  the  /irft 
feu  fa.  if  returned  TfiV^yif/;  but  if  a  nihil  is  return- 
ed thereon,  then  until  the  appearance  day  of  the 
return  of  the  fecond  fci.  fa^  ftdsnu  curia.  Barm 
8a.  DiriJUfS.  Deland. 

But  if  the  a£)1on  be  by  attathment  of  privilege, 
then  they  muft  render  on  the  ntum  daf  of  tbe 
fecond  fci.  fa.  or  the  firft,  if  returned  fcin  fid^ 
jtdenti  curia. 

And  if  there  be  an  adion  on  the  recognizance, 
der.oii  an  aAtoo  the  bail  muft  fur render  the  principal  befoi^,  or  on 
aa  reeotnisaiice.  ^^  appearand  day  of  the  return  of  the  writ  (if  pro- 
ceedings are  by  ox\g\Tiz\)yfedente  curia^  Barnes  82. 
Deti^  V,  Pekndi  if  by  attachment,  on  titt  iccom 
day. 


Ifaaionbf  by 
original. 


WhcA  to  Airren- 


GhM  declared,,  that;  no  render  was  good  unlefs  lender  to  be 
made  befese  the  rifingi  of  the  court  on  the  ap^  wde  Mei^te 
panam-daj  tdihc/cire  fadtu^  returned  fau  f^h^')^''  ^•**'''* 
qr  of  the  Teoond  fiin  foiias  returned  nitiL    Kan'- 
inrsfk  &  al  ic  fllajUt.  CoAkii  Rip.  53.  Bahr  v. 
JSnu.  The  like»  that  a  render  aftir  tb$  rifing  rfthn 
tmart^  upon  the  loft  day  allowed  for  rendering  the 
dB&ndam^  was  void.     Ibid. 

Adioo  againfl  hufband  and  wife  for  a  debt  con-  Hufbaarf  ind 
tEB&9Aidum  fola.     After  judgment,  both  ''^^cred  Jjjjf  ^J^J'?5^J* 
io  difchaqge  of  the  bail }  and  not  being  now  charged  ^^  *b^  dikha^ 
in  execution,  motion  that  wife  may  be  di&hargeded, 
OQ.  coflMnon  appearance.     Pir  curiam^  The  rule 
is,  that* where  there  is  judgment  and  execution 
againft  both  the  hufband  and  wife,  (he  Ihall  not 
be  difcharged :  fiut  if  th^y  be  both  in  cuflody  on 
mefne  procefs,  the  wife  ihall   be  difcharged  on 
common  bail.     In  the  prefent  cafe,  they  are  ren- 
dered to  priibn  in  difcharge  of  thpir  bail,  are  now 
in  the  ftme  fituatton  as  if  bail  had  never  been  put 
ill  for  them ;  fo  are  really  in  prifon,  for  want  of 
bail  to  the  firft  procefs^  and  not  being  charged  in 
execution,  the   wife  mud  be  difcharged.     Jnon» 
3  ffll/.  124.  2  Sir.  1 167.  1237. 

If  the  defendant  be  in  cuftody  of  any  (heriff  or  If  defcodantln 
gaoler,  the  bail  may  have  a  habeas  corpus  cither  in f "*****''\'j'*  "'■1^ 
term  or  vacation,  to  bring  him  before  the  chief t^']j[j*jjj^^* 
jttfiice,   or  one  of  the  other  judges,   reiurnabte  to  render, 
immediately,  in  order  to  render  him  in  difcharge 
of  his  bail. 

If  he  is  a  bankrupt,  and  has  bis  certificate,  alf<>«f»4tot  isa 
fammons  to  fliew  caufe  why  an  ixomretur  fliould  fBma2oa*io^1f. 
not  be  entered  upon  the  bail- piece,  fbould  be  taken  durgc  the  baU. 
out  and  ferved;  and  upon  producing  the  certificate 
to  the  judge,  the  bail  will  be  difcharged  by  his 
order,  upon  affidavit  of  the  debt  having  accrued 
due,  prior  to  tho  duu  and  fidng  forth  oftbo  commif* 
fan. 

If  the  defendant  is  in  town,  get  the  filacer  (ifHowtoforreadtt 
the  aflionbe  by  original)  to  go  to  the  judge's  ^^^■^ 
K  k  4  chambers. 
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cfiambers,  and  take  the  render,  pay  filacer  ys.  4J. 
judge's  clerk  13^.  tipftaff  lox.  6d.      The  filacer 
brings  hi€  book,  wherein  the  bail  are  rendered, 
with  hi/n  to  the  judge's  chambers,  and  the  judge 
exonerates  the  bail  at  fame  time.     N.  B,  Notice 
of  ^he  furrender   is    requifite,    but  not  an  affi- 
davit of  the  fervice. 
Ifaftion  byit-       If  the  a£tion  by  attachment  of  privilege,  then 
uchoacfir.         ^ppiy  (q  ^^^  Sherwood  to  take  the  bail-piece  to  tbe 
judge's  chambers,  pay  7/.  4^.  (o  him,   i6j.  to  die 
judge,   tipflaff  los,   6d.   and   give  notice  of  the 
fender,  and  no  affidavit  requifite. 
Notice  of  fumii-     Take  notice,  that  the  above  defendant  did  this 
^^'*  day  furrender  himfelf-in  difcharge  of  his  bail,  and 

^  was  thereupon  committed  by  the  Honourable  Mr. 
Juftice  Gouldi  to  his  Majefty's  prifon  of  the  F*ip#/, 
there  to  remain  until,  i^c*     Dated,  (^c. 
Timeof  forrcn-      The  couft  ordered  the  hour  of  the  day,  or  true 
derto  becntered  ({jf^e  of  the  defendant's  furrender,  to  be  entered  by 
jf  the  filacer.      ^^^  filacer,  in  order  thit  it  might  appear,  whether 
the  furrender  was  made  before  or  softer  the  rifingof 
the  court.     Barms  78.  Lyng  v.  fVoodyer. 

Of  paying  Proceedings  againjl  tbe  Bail 
where  Error  is  brought  by  the  Principal. 

When  writ  of.       Thr  allowance  of  a  writ  of  error  on  a  judg- 

error  ■  fopcrfc-     mtnxhy  nil  dUit^  is  fo  entirely  2i  fuperfedeas  to  a 

"'*  fubfequent  writ  of  execution,  and  all  proceedings 

thereon  againd  the  bail,  that  all  may  be  fet  afide 

upon    motion,    2    Black.    Rep.   Il8j.    Dudley   v. 

Stokes^    but    no  contempt   \i    incurred    till    after 

notice  to  plaintiff's  attorney.     Barnes  376.  Han^ 

not  v.  Far  re  ties. 

Frror  fuperfedeM      In  this  court  a  writ'  of  error  is  no   fuperfedeas 

irm  Jelireryto  ffom    the  fealing,    but  from  the   delivery   to   the 

clioM."^*^^'^*   clerk  of  errors,  Barnes  log*  Syies  v.  Dawfani  and 

if  the  ia./a,  be  returnable  at  a  time  when  the  writ 

of 
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of  error  is  depen<)ing,  you  cannot  proceed  againft 
the  bail.     Ihld.  83.  Deriflej  v.  Deland. 

Defendant  moved  to  ftay  proceedings  againft  his  Proceediogt  1- 
bail  pending  a  writ  of  error,  plaintiff  infifted  that  pin^  ^•^]  p^,d« 
the  bail  ought  to  give  judgment^  and  that  execution  ^°J|^  "^^l^^ 
ooly  (bould  ftay  :  But  pir  cur,  the  bail  ought  noc 
to  be  precluded  from  furrendering  the  principal ; 
and  therefore  let  ail  proceed  in  gi>  be  ftaid  pending 
the  writ  of  error.     Barnes  66.  Newman  v,  But^ 
terwortb.  Cookis  Rep,  112.  S.  C.  PraSi.  Reg,  82. 
S.  C. 

The  courfe  of  the  court  in  an  afiion  of  debt,  y^the^aionbeM 
upon  the  judgment  pending  a  writ  of  error,  is  not  J"**^"*"' P*"***"* 
to  flay  proceedings  till  the  writ  of  error  is  deter- 
mined, unlefs  the  defendant  will  give  judgment ;  but 
in  an  a£iion  upon  the  recognizance  of  bail,  it  is 
otherwife,  for  after  judgment  the  bail  will  be  de-*. 
prived  of  the  opportunity  of  furrendering  the  de- 
fendant. *  Newman  v.  Butterworth.  PraSi,  Reg. 
82.  Cooke's  Rep.  11  a.  S.  C. 

Proceedings  were   ftaid  in  an    adion  of  debt,  The  like  withoMt 
brought  upon  a  recognizance  of  bail,  pending  a  «^^*"»  J^^^ow"*' 
writ  of  error,  without  defendant's  giving  judgment, 
becaufe  thereby  the  defendant  would  be  precluded 
from  a  furrender,  which  is  not  reafonable.     Barms 
68.  Clarke  y.  Baker. 

Plaintiff  recovered  judgment,  defendant  brought  Pending  error 
error,  pending  which,  plaintiff  brought  an  action  ?^'^"  brouphtoii 

^  %\    ^         L.i  i     e        '     V  1  lodgment,  and 

of  debt  on  the  judgment,  and  after  judgment  there-  after  judgmenr, 
on,  levied.  Per,  cur.  The  defendant  mi-iht  havee«cution;  court 
moved  the  court  to  ftay  proceedings  in  the  aftion  "^^^^ l^^^ll^L 
on  the  judgment,  pending  the  writ  of  error ^  which  dant 'might  have 
is  always  granted;  but  having,  made  no  fuch  ap-  applied  in  time. 
plication,  judgment  regular.  Barnes  202.  //»/»- 
fhreys  v.  Daniel.  Ibid.  20 3. 

Plaintiff  brought  an  adiion  on  the  cafe  againft  Bail  to  aflion  on 
defendant,   who  appeared,  and  phintiff  recovered  H8m«nt 5  j^^^^^^ 

-      .  '         II     •,  Lji_  u'j  ^    mcnt  againlt  de- 

judgment,  and  then  brought  debt  on  the  judgment,  f^„dj„t,  end  writ 
and  held  defendant  to  bail,  and  recovered  a  Iccond  againft bail,befor« 
judgment.     After  a  ta.  fa.  returned  againft  the  "'-^"'^-"^J 

principal,  n.id,  pending 
error  to  revcrCi 


|hcfifft}o4fA  principal^  snd  before  tbe  retura  of  the  writ»  in  an 
V^^^^X  »^»onof  debt  upon  tho  reoogiii2ancc^  agawfrtbo 
'  bail  ID  the  fecond  aAioo,  the  court  was*movedto 
fhqr.the  proceediogs  6n  the  recogntsance,  pending 
ai  writ  of  error  to  reverse  the  iirft  judgisent  \  and 
upon  the- bail's  conienting  to  give  judgment  io  the 
adions  brought  agatnft  them,  die  rule  to  flaf 
proceedings  was  made  abfolute«  Barmet  96%  Gifii^ 
Ivw  V.  Wright. 


iBfiitprojff 


I    5<»7    1 
For  not  (kvlaring. 

THE  nonpros   is  adefault  or  negIcdofthe'BwliatdiM« 
plaintiff  in  not  following  his  fuit,  and  in  the^^JIJ^^J*^ 
nature  of  filial  judgment.  adecUntiofl* 

By  rule  Hil.  9  Ann.  Rig.  3.  It  is  ordered^ 
*^  That  upon  all  procefs  returnable  the  firft  or  any 
other  return  in  any  term,  the  plaintiff  (hall  have 
liberty  to  the  end  of  the  next  enfuing  term,  to  de- 
liver  his  declaration  to  the  defendant's  attorney,  or 
of  leaving  the  fame  in  the  office  ;  and  the  defend- 
ant's attorney  having  entered  his  appearance  with 
the  proper  officer,  as  $/  that  arm  in  tvhicb  the  pro* 
ttp  is  retumaHi^  and  at  the  end  of  the  CQfuing 
term,  or  in  f$ur  days  after  the  end  thereof,  having 
given  a  rule  to  declare  in  the  proper  office,  and 
having  called  on  the  plaintiff's  attorney,  if  be  can 
be  found,  the  defendant,  any  time  in  the  vacation^ 
of  fuch  enfiiing  term  after  the  rule  for  declaring  is 
out,  nuy  fign  bis  nonpros  for  want  of  a  declaration^ 
and  not  afterwards,  and  the  plaintiff  (hall  not, 
without  the  leave  of  the  court,  have  any  longer  time 
to  declare  in  than  as  abovefaid,  other  than  the 
time  to  be  limited  by  the  defendant's  rule.** 

But  where  the  defendant,    at  the  end  of  thetforvWbciof 
fecondterm,  does  not  fpeed  the  plaintiff  to  declare  j^'^.^^'^sJ 
fooner  by  giving  a  rule  to  declare,  he  has  till  thodayoftht*^    *" 
effoign  day  of  the  third  term^  to  deliver  or  file  histudecUn* 
declaration.    Stiwart  v.  Harding.  Coolers  Rep.  12* 
fraef.  Rig.  121.    S.  C. 

If  the  defendant  wiflies  to  compel  the  plaintiff"o!^*o«»«P«> 
to  declare,  he  may  give  a  rule  with  the  Secondary ^^JUJ^'*  ^^ 
for  that  purpofe,  within  four  days  after  the  end  of 
the  fecond  term,  which  expires  in  four  days%  pay 
|x*  ip^,  and  demand  a  declaration  of  plaintiff 'a 

attorney! 
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attorney,    and  for  want  thereof  may  fign  judg** 
-  -^  ment.  , 

If  the  plaintiff  Has  obtained  time  to  declare  and 
does  not  deliver  his  declaration,  or  file  the  (ame  in 
the  tiiHe  allowed,  the  defendant  may  fign  a  wn* 
prosy  without  further  notice.  T§wers  v.  PcwelL 
H.  Black.  Rip.  87. 

In  the  Common  Pleas. 
The  niU«  Denn  v.  Fenn.     Rule  to  declare. 

Demand.  Demi  v.  Fenn.    The  defendant  demands  a  deck- 

ration  in  this  caufe  by  your i^  &c. 

C.  K.  Dtfendanfi  Attorntj, 

s 

Mnft  be  made  en     A  demand  of  declaration  muft  be  made  on   tbc 
the  agent.  agent  in  town,  and  not  of  country  attorney.  Barnes 

311.     Ellwood  V.  Ellwood. 
May  bave  fuf-        Jf  the  plaintifFfliould  not  be  able  to  declare  with- 
*"  time  bj  rule,  j^  ^j^^  ^j^^  limited,  he  may^  on  the  laji  day  of  the 
fecond  term,  get  a  fide  bar  rule  from  the  feconda- 
ries,  for  further  time,  till  the  firft  ds^y  of  the  next 
term  ;  pay  4;.  ferve  copy  on  defendant's  attorney, 
or  the  plaintiff's  attorney  may  take  out  a  judge's 
fummons  for  that  purpofe,   ferve  it,  and  on  at* 
tendance  the  judge  will  grant  him  an  order  there- 
on, pay  2 J. 
Ifwfit  II  joint,       If  the  writ  is  joint,  and  the  appearance  federal, 
"^J:ZZZi  the  plaintiff  cannot  fign  feveral  nonpros\  as  there 
fign  fereral  Hon.  ought  to  be  but  one.     Comyns  74.  Salk.  455. 
pro«*i.  If  defendant  removes  the  caufe  by  habeas  arpus, 

^r°Vfo"^not  h«*c^'^"°t  nonfuit  the  plaintiff  for  not  declaring, 
declaring  after  re.  ^9  the  plaintiff  IS  not  bound  to  folIow  him;  but 
nofalbylu.corp.  he  muft  declare  within  two  terms  after  the  re- 
moval, nor  can  he  be  nonproffed  after  outlawry  re- 
fcrved.  Ter  v.  Cawfey.  Praif.  Reg,  271. 
How  to  figo  noa-  Enter  on  a  double  half  crown  (lamp  paper  the 
P'^*  nonpros^  file  defendant's  warrant  of  attorney  with 

the  clerk  of  the  warrants,  who  will  mark  the  judg- 
ment-paper, pay  8^.  take  it  to  prothonotaries,  pay 
7/.  4^.  for^gning. 

2  MiddlefiX^ 


I 
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MiJdU/eXi  ((T.)  RJcbdrd  Fenrty  who  fued  out  his  Entryofanoo- 
Majefty*8  writ  againft  John  Denn,  ]at€  of,  bfc.  of  ?">»/«>' not  de- 
a  plea  of  trcfpafs,  doth  not  further  profccute'the  *^*""8- 
bme:  Therefore  it  is  conildered  by  the  court *J«<J«««t, 
that  he  and  his  pledges  for  the  profecution  be  in' 
mercy,  t^c.  The  names  of  the  pledges  are  John 
Do€^  and  Richard.Roe ;  and  the  faid  John  is  there- 
upon from  hence  for  ever  difcharged  without  a  day, 
&f«  It  is  alfo  confidcred,  that  the  faid  John  re- 
cover againft  the  faid  Richard  '^y,  4^/.  by  the  dif- 
cretion  of  the  jufiices  of  the  Lord  the  King  here, 
according  to  the  form  of  the  ftatute  in  fuch  cafe 
made  and  provided,  at  his  requeft  adjudged  to  him, 
for  his  cofts  and  charges  fuftained  by  him  about 
his  defence  in  this  behalf,  l^c.  N*  B,  331.  4^/. 
are  the  common  cofts  allowed;  if  you  have  any 
ixtrd%^  fuch  as  htnl  above^  &c.  the  prothonotaries 
will  tax  the  cofts,  and  the  above  form  will  fuit  a 
bailable  a^ion;  and  an  a£ion  can  be  maintained 
iQ  this  court  on  the  judgment,  Cro,  Eiiz.  96. 
I  Jyilf,  316.  I  Liift,  316.  though  the  coft«  ar» 
under  40J. 


iRonpcMK 


j|50IlimJ«  for  not  Btpliptniri 
6oc. 

Fornotrcp)yiiig,'^TprFrE  plaintifF  may  be  nonprdfTcd  atanytlage 
**•  J/ '-of  the  fuit,  for  not   complying   with  t*w 

rbles  of  the  court,  viz.  for. not  replyir^  to  the  de- 
fendant's ;{^Iea,  not  furrijoimng  to  his  rejoifMkr^  nit 
entering  the  ijfue,  when  .ferved  with  a  rule  for  that 
purpofe,  which  is  a  final  judgment,  and  figned  on 
a  dodble  7,s.  6d.  ftampt  paper  "(for  the  Jnmi  ^ 
ihefe  judgmnts^  fee  title  Ju^metitsJ.  iV.  S.  The 
warrants  of  attorney  muft  be  filed;  and  there  ii 
only  an  imipitur  6{  the  declarationfirft  enteced  on 
the  judgment  paper,  fo  as  to  warrant  the  prothpno- 
taries  derk  to  fign  it. 
•When  defend.       If  the  .defendants  fever  in  their  plea,  the  ^Uintff 

J?ea\fpUimiff  "^^y*  *^  ^^V  ^'"^^»  before  the  record  is  fet  d«wn 
mtycoier  moo- Tor  trial,  enter  a  ndn^r^x  agaidft  one  or -more  df 
proff,  agiioft  one.  them.     SaU.  457. 

A  mile  frofequi  may  be  entered  as  to*a  defend- 

ant  who   ought   not  to  have  joined.      1   JVilf* 

306.  Dale  V.  Eyre  and  others^ 
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Tj^tmtninssi  by  zttmtits, 

iWFmn  'tctorney  fites  by  original,  he  waives' bis 
X  privilege  ;  or  if  he  fues  in  another's  name,  he 
id^es'ttie  Enile. '  Therefore,  if  he  moans  Co  fue  as  a 
;privileged.perliin,  theifirft  procefsisan  attachment, 
which  moftharve  ^fian  days  between  the  ttjle  md 
'Uturnj  irbeiog  in'thetiature  of*an  original  writ; 
tni^fprwdpi  muft'  be:  left. with  the  prothonotaries  at 
the  thneof  figiiiiig,norit  may  be  ^juaflicd,  '2  Blaci, 
Rip.  j^  f^.  ■Ft9gatty^frapfcHt^  and  it  isof  no^fbrce^ 
volds/f^fiM/by  thetlerk  or  the  fiMrrr«iil/ before  fealtd. 

I^o  acsachment  of  privilege  to  be  Tested  MJefs^tlie  Efory  aiCMli. 
•feme  bc'firtbftamped  or'figncd  by: the  clerk  of  the  J^ili'^^jj* 
waraaiies^df  this  court,  or  bisiicpoty,  for  whichno  the  cieS^ Ui« 
fiET isoo  be:paid,  to  the  intent ao  (hew  that  futh  vamau. 
perfon  is  an^atsorncy  oFthi9Co«rt<duly  entered  and 
continued  on  the  roll  of  attomies ;  and  if  not  figned 
by  the  clerk  of  the  warrants  or  his  deputy,  the  lame 
'ftallbebfnofotee,  orroqoirebaiL  R.  Y.  9  IV.  3. 

Every  attorney  who  (hall  fue  out  any  attachment  Praedpt  to  be 
of  pri'vilege  agarnft  any  defendant,  (hall  leave  a'«^^*^« 
fradpg  at  the  prothonotaries  office  with  the  Je- ^"'^   ^**^*^* 
fendanta  names,  not  exceeding  4  in  the  wholes 
with  the  return  day  thereto,  and  the  day  of  (tgning, 
together  with  the  agent  or  attorney's  name  who 
(iies  oat  the  fame.  R.  Hil.  1 1  G40.  2. 

Giorgi  the  Third,  i^c.    To  the  (heriff  cfMiJ"  Auachmcnt  of 
dli/ix^  greeting:  Attach  Richard Fenn,  fo  that  you?'*^*** 
may  have  him  before  our  juftices  at  Wiftminfttr^  on 
WidnMay  next  after  15  days  of  Eafter^  to  an- 
fwer  John  Dtnn^  Gentleman,  one  of  the  attornies 
of  our  court  of  the  Bench,  according  to  the  liber- 
ties  and  privileges  of  the  fame  court,  for  fuch  attor- 
nies and  other  minifters  of  the  fame  Bench,  from 
time  out  of  mind,  ufed  and  approved  of  in  the  fame, 
of  a  plea  of  trefpafs*  (as  the  a£tion  is]  and  have  you  •  Then  it  m 
there  this  writ*    Witnefs  AUxandir  Lord  Lcughhg*  occtiaa  to  bt 

3  '^^-f^'ifyooholida- 
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fendaiit  to  bail,  rw^A,  9ii  WeflminfteTy  the  1 2ih  day  of  AArnoTf,  in 

tore  of  the  ac-  •^"'•v*^         -       ^    r  ^i.>^t 

tion  ai  in  a  plea  /•  Dinn  in  perfoo,  26th  Marcby  1790. 

of  debt,  trefpafi     Indorfc  the  fum  fworn  to  (if  bailable),  aftS  the 
!"^f/*^**  **^' attorney's  name   who  fues  out  the  writ,  and  the 

%  friiL  tot*  I    1     .  •  ,.     <•  1  •      .  1  J     • 

year  ^nd  day  it  is  tigned ;  a  practp^  is  to  be  maqe  m 
this  manner : 

Pnecipe.  MiddUfiXy    attachment  of  privilege  for  *^ik% 

.Dinuy  Gent,  one,  ^c,  againft  Richard  Famy  cafe 
returnable  on  Widmfdaj  next  after  15  days  of 
Eafter.  Dsnn  in  perfon.    Affidavit  for  27/.  13J.  td* 

How  to  fign  tke.    Take  the  pracipt  and  writ  to  the  protbonotarics 

*"'*  clerk,  who  will  fign  the  writ,  and  keep  the  praa'pi  $ 

pay  nothing  for  figning.  Get  it  marked  by  the 
clerk  of  the  warrants  before  it  is  fealed ;  pay  nothing, 
unlefs  in  arrear  for  termages;  fealing  id.    If  the 

If  Bot  bailable,  attachment  is  not  bailable,  a  copy  muft'be  ferved 
on  defendant,  with  an  Englifli  netia  as  fir  acapids: 
but  if  bailable^  you  mtift  apply  to  the  (herifffbra 
warrant)  pay  4^.  in  MiddUjfix  and  London. 


Common  Appearance^  and  putting  in  Bail. 

How  to  appean  If  the  attachment  requires  only  a  commoa  ap- 
pearance, it  muft  be  entered  with  theprothonotaries, 
-and  a  memorandum  on  a  2^.  6d»  ftamp  filed,  a 
'pracipe  is  required,  pay  3;.  io</. ;  and  if  it  requires 
fpecial  bail,  Mr.  Sherwood  prepares  the  bail-piece 
(or  you  may  prepare  it  yourfelf),  which  is  done  on 
a  2s,  ftampt  parchment,  the  form  of  which  is  as 
follows: 


Eqfiir 


J 
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^  E^tflir  Ttratf  3oih  Gto.  3d. 
MUdltfctf  Attachtncat  9f  pfiviRgc  for  y.  9.  geaiUmaii,  one, 
$ff^  »g«tjift  9.  S»  in  a  pW  •£  tcefpaia  on  ih«  caie.^r— Bail 
for  17/.  13*.  W. 
RctiiraaMe  on  Wtd^nfiof  next  .after    15    days  of  Eafer, 
Tbe  hail  aje  7.  Z).  of^  ^fc  glottr,  and  7.  C  of, 
^c.  brajier. 

Each  of  the  bail  in  55/*  7«« 
S,  7.  Daftndaat*a  Attorney. 

Bail  in  doable  the  fum  fworn  to,  if  ptiacipal  doei  ttt  appear  1 
Ifhtdftt,  tben  in  tbe  fum  fworn  to. 


Ill    Ml 


vi 


B«tl-p1ece  on  a« 
atuchmeiiC  of 

priTilegc, 


Mr.  Sherwood  2iicx\i^  the  judge,  or  the  court  yr\iti\ 

the  rccc^nizance  of  bail  is  entered  iptp,  and  tbe  ' 

bail  jufti/y^  or  fre(h  b^il  is  added,  in  the  fi^memai)^ 

ner  as  the  filacer  does  on  mefne  procef^.     Give  no? 

tice  in  the  fame  manner  qf  being  pt|t  in,  exception 

and  juftification  ;  thofe  forms  will  do  for  this  ;  pay 

Mr.  Sherwood  js,  /^,  \ 

The  declaration  is  to  be  ingrofled  on  treble  i/,  DecIanuoA. 
ftampt  paper,  the  form  of  which  is  as  follows : 

Hilary  Term^  in  the  30ih  year  of  the  reign  of  Decoration  at 

King  (?/^.  the  3d.  ^    '^*^::i'^- 

Middltfix^  (to  wit,)  Richard  Ftnn,  l^te  of  »V?-  ^  ^^' 
minftir,  in  the  (aidcountv,  plumber,  was  attached  by  • 

a  writ  of  our  Lord  the  King  of  privilege  ifTuing  ou; 
of  the  court  here,  to  anfwer  to  John  Denn^  gentle^ 
man,  one  of  the  attomies  of  the  court  of  our  Lord 
the  King  of  the  Bench  here,  according  to  the  li- 
berties and  privileges  of  the  fame  court  for  fuch  at* 
tornies,  and  other  minifters  of  the  fame  Bench,  timo 
out  of  mind,  ufed  and  approved  in  the  fame,  of  aple^ 
of  trefpafs  on  the  cafe,  (sfc.  A  nd  whereupon  the  iaid 
John  Denn^  in  his  proper  perfon,  complains,  Tha^ 
^bereas^  (the  reft  as  in  common  cafes  J  only  you 
muftadd  pledges  to  profecute.  Fide  titU  Declaration. 

The  want  of  pledges  cannot  be  taken  advantage  The  want  of 
of  in  error  in  this  cafe,  but  the  court  fcemed  to  E^***?,*"^"^  . 
think  it  might  on  demurrer,  flow  v.  Denin.  2  ff^iif.  ^^^  JJ, 
142.  though  Barms  163.  is  to  the  contrary.  Z/V///- 
haloi  OHO,  &^«  V.  Bo/anfuit.    For  pledges  are  upon 
LI  the 
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the  writ,  and  may  be  found  any  time  before  judg* 

ment. 

wv^coadeadaiit     If  an  attorney  delivers  or  files  his  "declaratioiii 

Buft  plead.       and  gives  notice  thereof  four  days  exclufive  of  the 

end  of  the  term  in  which  the  proufs  is  ntumaUit 

the  defendant    muft    plead    the    fame    term,    if 

rule    to  plead    be  given,    and    plea    demanded* 

And  the  proceedings  upon  attachment  of  privikge 

is  with  refpedt  to  delivery  of  the  declaration  and 

rule  to  plead,  as  in  common  cafes.     And  if  an  in- 

quiry  is  executed,  the  form  only  difters  in  this. 

Xnqtiiry.  Gtorgi  the  Third,  f^c.    To  the  flieriffof  i^ 

dlefex,  greeting :  Whereas  Richard  Fefin^  late  of, 

(fff.  was  attached  by  our  writ  of  privilege  ifluingout 

of  our  court  here,    to   be  before  our  iuftices  at 

Wefiminfitr  to  anfwcr  John  Dtnn^  one  of  the  attor- 

nies,  &r.  (the  fame  as  in  the  declaration)  in  a  plea, 

For  that  whereas  (here  fet  forth  the  whole  dcclan- 

tion),    to    the    faid    John   Denn^   his   daoMge  of 

50/.    as  it  is    faid,   and    it  was   in  fuch  manner 

proceeded  in  our  (aid  court  of  the  Bench,  that  (here 

go  on  as  in  a  common  inquiry^  making  the  writrf 

tumable  on  a  day  certain^  inftead  of  a  general  retstru 

day). 

Cf.  r«.  George  the  Third,  i^c.  To  the  Sheriff  of  Afiddd- 

'  y^jr,  greeting :  Attach  Richard  Fenn^  fo  that  you  may 

have  him   before  our  juftices  at  Weftninjlir^  on 

JVednefday  next  after    15  days  of  Eqfter^  to  &• 

tisfy  John  Denn^  gentleman,  one  of  the  attomieiof 

our  court  of  the  Bench  here,  50/.  which  were  ad- 

judged  to  the  faid  Jobny  in  our  fame  court,  before  our 

juftices  at  ff^ejlminfler^  for  his  damages,  which  be 

bad  fuftained,  by  occafion  of  a  certain  crefpafs  on  the 

cafe,  done  to  the  faid  John  at  Wtftminfter^  in  yoor 

county,  whereof  he  is   convicted  ;  and  have  yoa 

there  this  writ.     Wiwck  Alexander  Lord  Lokgbpo- 

roughs  at  fFeftmtnfterj  the  12th  day  of  Febniarj^  in 

the  30th  year  of  our  reign.     Pay  figning  at  the  pro* 

thonotaries  4</.  feal  -jd. 

Aflattornty  An  attorney  having  fued  by  his  attachment  of 

^J"  0^°  *     privilege  was  nonfuitcd  and  taken  in  execution  for 

Aonfttit  forcolU  ^ 
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ttie  cofts  Upon  a  ca,/a.  returnable  on  a  general  re-  retornabls  en  a 
turn,  and  held  well  enough,  for  the  plaintiff  had  J^JJ^'^'j,*^^^^ 
AC  day  in  court ;  nor  can  any  advantage  be  taken 
of  irregularity  of  procefs  without  having  it  return- 
ed, and  before  the  court.  3  ff^Jif.  58.  Ferrott  gne^ 
fSc.  V.  Hele. 

The  reafon  why  procefs  both  for  and  againft  an  Whyproctftii 
attorney  is  made  returnable  on  a  day  certain,  is  be-  *^«f»7»*>^«  «• «' 

-      V-iL.     ,  .,  J  ^        ,  ,.  to  aiiorney  on  • 

caufe  cf  his  daily  attendance  in  court,  but  thrs  at- day  certain* 
torney  is  out  of  court,  and  in  cuftody  in  execution, 
be  has  no  day  in  court,  and  fo  cannot  attend ;  and 
therefore  in  this  cafe  he  lofes  his  privilege  to  have 
this  procefs  againft  him  returnable  on  a  day  cer- 
tain.   IhiJ^ 

HiUy  That  an  attorney  of  this  court  may  for  a  Attomeyof  c.P« 
debt  bonafidi  (but  not  a  note  colour  ably  indorfidwith^  "»y  lifA6xo  bail 
maemfideration)^  fuc  an  attorney  of  the  King's  J^^.^^'St*^^ 
fiench  by  attachment  of  privilege,  and  the  JCing's  where  of  fame 
Bench  attorney  would  not  be  entitled  to  privilege,  •®"I|»*^"**"*«* 
But  where  the  attornies  plaintiff  and  defendant  are^    *  * 
both  of  tbi  famt  courty  the  proceedings  muft  be  by 
bill,  and  not  by  attachment,  defendant  being  in« 
titled  to  privilege.    Barms  44*  Lander  one^  f^c.  v. 
Coiayn. 

The  defendant  being  fued  on  an  attachment  of  Whete  an  attor- 
privilege  by  the  plaintiff  an  attorney  of  this  court,  r^^^^'^^^*"*^' 
m  an  action  on  the  cafe,  pleaded  his  privilege  as  of  another,  the 
sn  attorney  of  the  King's  Bench,  to  be  fiied  only  priTUefe  of  that 
of  that  court,  to  which  the  plaintiff  demurred,  «n<I  !|XflW  t?ihe 
defendant  joined,  and  judgment  was  for  plaintiff,  ^i^,  ftaii  be* 
yidi  2  Brownl.  262.  Guy  v.   Riynell.     Where  an  pnferreJ. 
attorney  of  one  court  fues  an  attorney  of  another, 
that  court  which  was  firft  poflefled  of  the  caufe, 
&dl  reuin  the  jurifdiJlion  of  it.  2  Black.  Rip. 
1325.  Danfer  one^  (sfc*  v.  Bcrryman. 


Proceedings  againft  Attornies. 

When  an  attorney  undertakes  to  appear  and 

plead  for  the  defendant,  the  court  will  compel  him 

LI  a  to 
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to  appear ;  but  a  plea  nouft  be  demapded  in  wriliog^ 
Holiday  V.  Scot.  Cookers  Rep,  65. 

Rejolvid^  That  an  attorney  of  this  court  may  be 
fued  here  for  any  fum  under  401.  though  it  be  ever 
fo  fmall.    Gardner  v.  J^[fo[>^  om^  (^c.  2  Wilf  42. 
Mttft  plead  hit        It  has  been  already  obferved.  That  an  accoroey  is 
F»j22*  ^        privileged  from  arrefts^  he  always  being  fuppofed  at- 
tending in  court ;  but  if  an  attorney  of  this  court 
fliould'be  arrefted  on  z  King's  Bench  proce(s,  tbp 
{berifFneed  notdifchargc  him  on  a  writ  of  privilege  % 
for  it  is  laid  down  as  law  and  praSicr,  that  where  « 
privileged  perfon  is  arrefted  on  procefs  out  of  a  fu- 
perior  court  lie  may  plead  his  privilege,  (vis.  he 
muft  fue  out  his  writ  and  produce  it  with  his  plea}» 
fub  pideftgilli  \  but  if  on  procefs  out  of  an  inferior 
court)  his  writ  ought  to  be  allowed  inftoHter^  Raw* 
U»s  w.  Parry^  one^  fafr.  Chokes  Rip,  2. 
Attotcey  of  B.       Dc  Grey,  C.  J,   An  attorney   may  waive  hit 
it.  irreAcd,  pot  privilege,  either  when  plaintiff  by  fuing  as  a  coen- 
d?fcha^rVoii**a*    "^°"  perfon,  or  when  defendant  by  not  claiming  it 
wric«fpri?i.     in  a  proper  time,  or  in  a  proper  ^nanner.    The 
left.  true  manner  of  claiming  it  is  by  plea,  when  the 

atiHion  is  brought  in  any  fuperior  court.  Lord 
Holt  fays.  If  the  privilege  be  of  record,  as  a  pro- 
thopotary  or  the  like,  and  be  pleads  his  privilege, 
and  brings  a  writ  of  privilege  attefting  it,  it  is  coa- 
ciufive  and  not  traverfahle;  but  otherwife  itisofi 
clerk  or  fervant  to  a  privileged  perfon.  For  there 
I  prefvme  he  means  the.  plea  like  other  pleas  i a 
abatement  mu(l  be  verified  by  affidavit.  Mr.  7« 
Gould  cittd  Or.Jlow  v.  Bohun.  71  la  Qh.  i.  to 
{hew  that  an  afBdavit  is  neceiTary,  Vide  Sttvuuv. 
Sqkin^  Siin.  581,  fer  L^d  Halt's  opinion.  Cre/il^ 
V.  Siazo.  2  Black.  R6p,  lois* 
HowtoAiean  If  an  attorney  be  defendant^  a  bill  mpd  be  pec- 
•ttorney  of  thii  pared  in  the  following  form,  according  to  the  nature 
of  the  adion,  which  is  to  be  ingrofled  on  a  treble 
id.  ftampt  par(;bment ;  take  it  to  Wefimnfl^r^  and 
give  it  to  one  of  the  criera  to  call  the  defendant, 
pay  him  \s. ;  he  will  get  it  figned  by  the  protho- 
ftouries,  pay  %d,  fir  fteet  for  the  encry^  or  2i*  > 
^  count 


count.    The  crier  theh  gives  it  you  bftck  again  ;  The  defendant 
annex  a  common  bail*  piece  at  the  foot  of  the  bill,  [^^^i^^i^^^ 
take  it  to  the  fecondaries.office,  who  ^ill  give  a  rule  milet  of  L^SIm 
for  the  defendant  to  appear,  pay  4J.  |  file  it  with  orMMUjeM,  ia 
tbeprothonotaries,  pay  4//.;  a  bill  againft  an  at- ^"' ^•'•* 
torney  is  to  be  called  thrice  in  open  court;  thcii' 
entered  with  the  prothonotaries ;  a  rule  for  appear- 
ance to  be  given  with  the  fecondarv,  the  bill  to  be 
£led  with  the  prothonotary  till  the  rule  is  out,  and 
then  with  the  cufiffs  breviutn.  Cookis  Rep.  C.  P.  4.  « 

Where  any  bill  (hail  be  filed  againft  any  attor*  No  forejadgcrto 
Jiey  of  this  court,  no  forejudger  (hall  be  entered  *»«  "^•'^  ""''* 
againft  him  upon  fuch  bill,  for  want  of  appearance^  *//f^  ■^^"' 
if  the  a^ion  be  laid  in   Lond.n  or  Middlefexy  and  couatrj  %  da/i.  ^ 
fuch  attorney  refides  within  twenty  miles  of  London^ 
until /eicr  days  after  notice  in   writing  of  filing  fuch 
bill  be  given  to  fuch  attorney  or  his  agent,  or  left 
at  his  ufual  place  of  abode,  and   a  rule  given  for 
fuch  appearance ;  and  if  fuch  attorney  refides  above 
twenty  miles  from  London^  or  the  a£iion  be  laid  in 
any  other  ceun'y  than  London  or  Middlefek^  then  no 
forejudger  (hall   be  entered  till  eight  days  after  fuch 
notice  (hall  be  given  in  fuch  manner  as  aforefaid^ 
and  a  rule  to  appear  as  aforefaid  ;  the  faid  days  to 
be  exclufive  of  the   day  of  giving   fuch   notice, 
i?.  //.  n  Geo^  %.  Reg.  3. 

In  the  Common  Pleas. 

Ea/itr  term,  in  the  thirtieth  year  of  the  reign  of 
King  George  the  Third. 

To  the  Jufiices  of  our  Lord  the  King  of  the  Be/ich. 

Middiefexy  (fT.)  John  Denn,  by  S.  U.  his  attor- The  forai  of  tfa« 
ncy,  complains  of  Richard  FenH^  gentleman,  oneof  WU. 
the  atcornies  of  the  court  of  our  Lord  the  King  of 
the  Bench,  prefent  here  in  court,  in  his  proper  per* 
fon,  Fer  that  whereas  (as  in  other  declarations) ;  but 
inflcad  of  faying,  **  And  therefore  be  brings  fuit^*  yoil 
fay,  *«  And  therefore  he  prays  reliefs'  adding  pledges* 
JJm  Doe  and  Richard  Roe.  A  memorandum  o^ 
minute  for  the  plaintiff  is  to  be  filed  at  fame  time  00 
a  21.  bd.  ftamptf 

LI  3  In 


51 8  ^tmttlmufi  againft  attomktf. 

In  the  Common  Pleas, 

y^bft  Denn^  pIiintiiF, 
N  and 

Ricbard  Fenn^  gent,  one,  He.  defendant 

The  form  of  4|p      Take  notice,  That  a  bill  was  this  day  filed  in 

"^^«  the  prothonotaries  office,  in  Tanfield-cturt^  in  the 

Inntr  Templt^  L§ndon^  againft  you^  as  of  this  preliuit 

EafUr  term,  at  the  fuit  of  the  above  pUiotiff  J^Aa 

Dinn^  in  an  a£tion  of  trefpafs  on  the  cafe,  on  (everal 

«        promifes,  wherein  the  plaintiff  lays  his  damage  to 

*  Eight  in  the    2o/« ;  and  uniefs  you  appear  to  the  faid  bill  *  in 

country,  and        f         j         f^^      ^y^^  j   j^  hereof,   VOU    Will    be  fOTC- 
•borc  20  miles*  -,.v  t^jl         XI        r^.t 

judged  the  court.  Dated  the  2 1  ft  day  of  AfrU  1790. 

Yours,  fsTf. 

5.  U.  Aturwjfvr  Plaltoiff. 

To  Mr.  Richard  Fenn, 

thd  ah9vt  difindatU* 

Biili  to  he  CB»        No  bill  (hall  be  filed  againft  an  officer,  attorney, 

TOmb«rroll  ut  *^**^'^»  ^^  minifter  of  the  court,  to  be  called  in  court, 

cJwieoo/^   ^    in  order  to  a  forejudger,  until  the  bill  be  adually 

entered  on  record,  and  a  number  roll  a£)ually  pat 

to  the  bill.     R.T.  %\  Car.  2.  Reg.  2.     This  rule 

is  difufed  uniefs  afiually  forejudged  the  court. 

How  to  ippear.       If  the  defendant  appears,  he  enters  it  with  tbe 

prothonotaries ;  make  a  note  or  pracjpi  for  that 

purpofe,  pay  31.  lod, ;  then  the  plaintiff's  attorney 

delivers  a  declaration,  ingroiTed  on  treble  id,  ftampt 

paper,  to  him  or  his  agent ;  charge  on  the  back 

thereof,  as  ufual,  4^.  pgr  flieec,  and  give  rule  to 

pleady  and  proceed  as  in  other  cafes. 

In  the  Common  Pleas. 
Eqfigr  Term,  in  tbe  thirtieth  year  of  the  reigo 
of  King  George  the  Third. 
Declaration.  Middlefex^  (ft.)  Bt  it  renumberedy  That  on  tbe 

*  The  day  tht   21  ft  *  day  of  Aprils  in  this  fame  term,  John  Deim 
hill  wai  filed,    ^amc  here  inio  court,  by  S.  U.  hi^  attorney,  and 

exhibited  to  the  juftices  of  our  Lord  the  King  here, 

his  certain  bill  againft  Richard  Ferni^  gentleman,  one 

of  the  auornics  of  the  court  of  our  Lord  the  King 

I  of 


flvotteblitSfF  againft  3immit9^  519 

of  the  Bench,  prefem  here  in  court,  in  his  proper 
perfbn  ;  ihe  tenor  of  which  faid  bill  follows  in  thefc  '^^  wtureof 
words :  To  tht  Juftices  of  our  Lord  the  King  of  the  „oVbHfe?fo^ 
Baicb.     Middlefexy  (fT.)  Richard  Fetin^  &c.  go  on  in  the  nemo- 
wifh  the  bill  to  the  end,  adding  pledges  (verbatim).  jK*!"?'**^' 

In  cafe  the  defendant  does  ^lot  plead,  youfign^  p;'    7  ' 
judgment  exarfily  as  in  other  cafes  \  and  your  writ 
of  inquiry  will  be  as  follows : 

Gewge  the  Third,  {ffr .  To  the  flieriffof  Middle-  Writ  oria^uirf. 
fexy  greeting.  Whereas  John  Denn^  by  S.  V.  his  at- 
torney, came  into  our  court,  before  our  juftices  at 
IVeftminJier^  and  e:i(hibited  to  our  faid  juftices  his  bill 
againft  Richard  Fenn^  gentleman,  one  of  theattor- 
nies  of  the  court  of  the  Bench,  prefent  in  our  faid 
court,  in  his  proper  perfon,  of  a  plea.  For  that  (to 
the  end  of  the  declaration),  to  the  damage  of  the 
fiid  Jobn^  of  20/.  as  it  is  faid  :  And  Tt  was  in  fuch 
manner  proceeded  in  our  faid  court  of  the  Bench  (go 
on  as  in  a  common  inquiry),  only  make  the  return 
on  a  daf  certain^  inftead  of  a  general  return.  The 
prothonotaries  fign  the  writ,  feal  'jd.  \  and  to  be 
ingrofled  on  a  2i,  bd  ftampt  parchment,  pay  pro- 
thonotaries IS  4^.  iirft count,  and  8^.  each  other; 
if  a  fpedal  adion  \d,  per  flieet. 

If  the  defendant  pleads,  the  iiTue  is  made  up  be-  Howtomtke 
ginaitrg  with  the  memorandum  of  the  declaration  5  ^/^etmn!!** 
provided  it  he  of  the  fame  term  the  bill  is  fled  i  but  if 
not,  you  muft  get  a  bill-roll  of  the  prothonotaries, 
the  term  that  it  is  filed  of;  enter  the  declaration  If  of  t  dUTcreat 
thereon  exadly,  and  make  an  imparlance  over  to^ 
the  term  the  ijfue  is  to  be  of\  pay  the  prothonotaries 
8i.  per  (beet,  thtrn  draw  your  iflue,  which  is  alfo 
entered  on  a  roll  the  term  in  which  the  iflue  is  de- 
livcred^  and  ingrofs  it  oil  a  treble  penny  ftampt 
paper,  the  form  of  which  is  as  follows : 

In  the  Common  Pleas. 

Eafter  term,  in  the  thirtieth  year  of  the  reign  of  The  entry  of  ta 
King  G«;^,  the  Third.  ,  ^  .    St:.".,'.?!!:." 

Heretofire  as  it  appeareth  m  the  term  of  Satnt  ncy,  where  tht 
HiUfy  laft  paft,  on  the  864th  roll,  it  is  thus  con-  iff«ei»  joined  ia 

LI  4  «*»»«>  ^««it  to  tbitia 


5a<)  )PMm&itt00  agaioft  S^omnHg. 

which  the  UU    tained ;  MtddUftx^  to  wit^  Be  it  remembered  tbal 
wA»  filed.  Qj,  ^j^g  23d  day  of  January^  in  this  fame  ccrm^ 

y^^ff  Z>^ni  came  here  into  court  by  5.  U,  hts  attor« 
neyi  and  exhibited  to  the  jullices  of  our  Lord  the 
0  King  of  the  Bench  here,  his  certain  bill  agatoft 
Kicbard  Ftnn^  gentleman^  one  of  the  attorntes  of 
the  court  of  our  faid  Lord  the  King  of  the  Beoch^ 
prefent  here  in  court  in  his  proper  perfon ;  theteoor 
of  which  faki  bill  followeth  in  thefe  Words,  to  #ir. 
To  the  jufticeft  of  our  Lord  the  King  of  the  Bench. 
MiddlijiXy  to  wit,  John  Denn  complains  of  Rjchard 
Ftnrii  gentleman,  (here  fet  forth  the  bill  ?erb«ttm) 
aad  thereupon  prayeth  relief,  &c.  pledges  to  pro** 
fecute  ^ahn  Du  and  Richard  Rjn* 
jmparUnce^plea, .    And  the  faid  Richard^  in  his  own  perfon,  comet 
•fldiiTue,  ^j^j  defends  the  wrong  and  injury,  when,  &ftf.  and 

prays  leave  to  imparl  thereto  here,  until  Widnifdgj 
next  after  15  days  of  Eafltr^  in  this  fame  term,  and 
he  hath  it,  l^c.  \  at  which  day  comes  here,  as  well 
the  faid  John^  by  his  faid  attorney,  as  the  f>id 
Richard  in  his  own  perfon ;  and  the  fatd  J^bn  praysi 
That  the  faid  Richard  may  anfwer  hia  faid  b.li, 
l^c.  and  the  faid  Richard^  as  before,  defends  the 
wrong  and 'injury,  when,  &<. ;  and  fays.  That  be 
did  not  undertake,  and  promife,  in  manner  and 
form  as  the  faid  John  hath  above  thereof  complaio- 
ed  againfi  him  ;  and  of  this  be  puts  bimfelf  upon 
the  country ;  and  the  faid  Richard  doth  the  like,  Vc. 
Therefore  the  (heriff  is  commanded,  that  he  csafe 
to  come  here,  on        next  after  twelve,  &r« 

by  whom,  i^fc.  and  who  neither  1  f^c.  becaufe  as 
well,  W^. 
urae.  .  Charge  on  the  back  of  the  ifilie  the  fame  as  in 

other  cafes  ;  and  if  not  paid  for  on  demand,  fign 
Recoid,  judgment ;  if  paid  for,  ths  record  is  made  up  exadiy 

from  the  iflue,  with  one  placifa^  if  it  is  tried  tha 
fame  term  the  iflue  is  delivered,  leaving  room  for 
another;  and  in  the  juraia  you  call  the  defendatiC 
yew.  Aba. Corp.  exactly  as  in  the  pleadings  j  the  viniri^  and  bakat 
^^  corp^  jurat^rum^  are  to  be  returnable  on  a  day  cer- 

tain.    But  if  the  cau(e  is  t(>  be  tried  of  a  difiereot 

term 


ferm  to  that  in  which  the  iflue  is  delivered,  then 
there  oiuft  be  two  pkcitas. 

If  the  defendant  does  not  appear  in  due  time^  figii  Forejadger  for 
a  forejudgcr,  which  enables  you  to  ftrike  hifn  off*'"*  of  w  «p* 
the  rol',  and  then  he  may  be  fued  as  a  common  ^"^^^^ 
perfon,  either  by  arrtft  or  ftrrice;    for  after  a 
fbrejudg^r  he  cannot  be  proceeded  againft  by  bill  e  ' 
get  a  roil  at  prothonotaries,  make  the  entry  com^ 
pltte  thereon,  then  take  fame  to  their  clerk,  with 
an  incipitur  thereof  on  a  2s,6d.  ftamp  paper,  and  M 
will  fign  the  forejudger,  pay  2i. ;  take  the  roll  to 
the  clerk  of  the  warrants,  who  will  ilrike  the  at<* 
torneyoiFthe  roll,  pay  him  li.  41/.  s  docket  the  roll 
with  the  prothonoCaries. 

ACMu/ix^  to  wit,  Bi  it  rtmembertd  (bere  copy  Forejodger* 
thi  mtnurandum  thifame  as  to  thi  declaration^  and  go 
to  the  end  of  the  bill  Jiledy  adding  pledges)^  then 
fcyi  Whereupon  the  (aid  Richard  feeing  folemnly 
called,  came  not,  therefore  he  flandeth  forejudged 
from  exerciiiqg  his  office  of  attorney  for  his  contu- 
macy, i^c. 

Pending  a  forejudger  obtained  againft  defendant  A  fecood  fore, 
by  another  perfon,  plaintiff  fued  him  by  bill,  as  3"^' *"'**^*  ^ 
having  privilege  of  an  attorney.     Defendant  moved  '*"**^* 
to  fet  afide  the  fecond  forejudger,  infiHing  that  his 
privilege  was  fufpended  by  the  firft  ^  and  plaintiff 
oight  tahave  fued  him  by  original  in  the  common 
Way.    Rule  abf.  without  oppoliiion.     f^incent  v. 
H^iHot/ghby^  one^  He.  Barnes  43. 

When  the  defendant  hath  made  fatisfadion  to  Rcftonng  tftfr 
the  plaintiff,   be  muft  fummon  the  attorney  be- *°'!J"^B"»»'** 
tore  a  judge  in  vacation,  to  fhew  caufe  why  he  jnt^rmitmoft 
fliould  not  be  reftored  ;  and  if  it  appears  that  the  br  done  on  to 
plaintiff  hath  been  fatisfied,  an  order  of  rule  will  '-^^^iJ'^^^li 
be  made  for  that  purpofe  for  the  clerk  of  the  war-  b^ 
rants  to  reftore  him,    who  does  it  without  any 
pttry,  ht  keeps  tht  order. 
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5&»  l^oceeliM  againft  Si!ttmik$. 

Proceedings  again/l  an  Attorney  for  a 
Contempt. 

Fro(«9ifa«t  M       In  the  outfct  of  this  work  it  has  been  obfcrvcd, 

JlmSiljr*        ^^^^  attornies  arc  liable  to  be  puniQicd  in  a  fummiry 

way,  either  by  attachment,  or  having  their  naoiei 

firuck  oiF  the  roll  for  mai^pradice,  aite{ided  with 

fraud  and  corruptiorr,   and  committed  againft  tbe 

obvious  rules  of  juftice  and  common  honefty ;  and 

he  (hall  pay  the  cofts  thereupon,  dr  (hall  be  com* 

mitted.  Sti.  PraG.  Reg.  2,  3.    But  fuch  altacboient 

(hall  not  be  granted  before  a  day  allowed  for  caufe 

to  be  (hewn.     Mod.  Caf.  16.     Vide  Barun  77. 

^n  ittorney  »a.      An  attorney  admitted  ff  audulently  was  ftruck  off 

hidyt  «uJh-    ^^  '°">  *"*^  *"  attachment  was  granted  againft 

mfncagaiafttheihe  mafter.    2  Black.  Rep.  991.    ex  parte    HiB 

aafler.  and  Harj^rave. 

An  attorney  forejudged  fuin^  a  writ  out  in  his 
own  name  is  liable  to  an  attachment*  Cewper  ft 
Sayer.     Conkers  Rep.  117, 

If  the  court  is  moved  for  an  attachment  againft 
an  attorney,  and  it  is  granted,  then  the  form  is  as 
follows  : 
Atrachment.  '  George  tbe  Third,  He.  To  the  (herifFof  MiHU- 
To  be  ingroflVd  Jt^^  greeting  *.  Attach  Richard  Fenn^  Gentlemen, 
SimM  tih-  ^"^  ^^  ^^^  attornies  of  the  court  of  Common  Bench, 
aient,  fi*gned  by  fo  that  you  have  him  before  our  juftices  at  W^mn* 
^rothoaocaricii  flgr  on  Wednejday  next  after  fifteen  days  from  the 
?d!;"tn*'*ltt"i^*y  ^^  £*/*rr,  to  anfwer  us  of  and  concerning 
fbotofitputthethofe  things  which  (hall  then  on  our  behalf  be 
fubftaoce  of  the  objedcd  to  him  ;  and  have  you  there  this  writ, 
rlVufc?"*^'!!;'"  Witnefs  AUxandiT  Lord  Unghhnough,  at  Wefim^ 
•RiirA  Vrne,  JliTy  the  12th  day  of  February^  in  the  30th  year 
Geai,  ojie,  &c.  of  our  reign. 

The  reafon  why  an  attachment  is  not  to  appear 
and  make  anfwer  to  the  plaintiiFin  the  caufe,  upon 
whofe  applicatioa  fuch  attachment  was  granted,  but 
tQ  anfwer  us,  which  is  to  our  Sovereign  Lord  the 
King)  is,  becaufe  it  is  for  a  contempt  of  tbt  court ; 

and 


and  the  king  being  ruppofed  by  law  to  be  the  fbun- 
tain  from  whom  all  juftice  flows,  therefore  he  muft 
anfwer  the  contempt  to  him  ;  and  the  fine  which  is     - 
impofed  for  fuch  contenvpt  is  the  king's,  and  to  be 
efireated  into  his  Exchequer. 

When  an  attorney  is  taken  on  an  attachment  irattoraey  it  ^ 
for  contempt,  he  muft  put  in  bail  before  a  judge  to^^*"** ?*• 
anfwer  the  contempt ;  the  bail  enter  into  a  recog-  lo  proceeds   *^ 
nizance  for  him  at  the  return  of  the  writ,  to  ap- 
pear from  day  to  day,  till  the  court  (hall  determine 
concerning  the  matters  objeAed  againft  him :    And 
upon  motion  by  his  counfel,  the  court  make  a 
rule,  that  unlefs  his  adverfary  exhibits  interrogato- 
ries againft  him  in  four  days  from  fuch  rule,  he 
fliali  t^  difcharged. 

On  a  juftification  of  bail  to  an  attachment  of  Oac  day*t  notiet' 
cootempt,  it  bath  been  held,  that  reafonable  notice  ^^^^^^^^Jj^jj  ]|jjj 
isfufficieot,   therefore  notice  on  25th  of  Junfj  to  near, 
jufiify  on  the  26th  was  held  fufficient  as  the  bail 
lived  in Hoiiem.   The-King  v.  Hall.    2  Black.  Rip. 
Iiio. 

Thefe  interrogatories  muft  be  ingroffed  on  ;iioterrofatormb 
double  12 i.  ftampt  parchment,  and  figned  by  a**®**^*^?^ 
ferjeant,  and  filed  with  one  of  the  fccondartes ;  ^^  * 
and  after  fuch  attorney  hath  bean  fworn  before  a 
judge  (a  iommiffioner  will  not  do)^  he  is  examined 
by  fuch  fecondary,  who  afterwards  makes  copies  of 
the  depofitions  for  each  party,  on  treble  penny 
flampt  paper,  fevmty-two  words  to  a  (beet;  pay 
lid.  per  flieet  for  copy  and  duty  :  and  if  the  pro- 
thonotary,  to  whom  the  matter  is  generally  refer- 
red, reports  that  he  is  in  contempt,  the  court  com* 
mit  him  (o  the  Fleet  \  or  if  he  is  reported  innocent, 
they  difcharge  him.  If  he  negledls  to  appear  to  be 
examined,  or  neglects  attending  the  court  when  he 
is  direded  to  come,  the  court  will  order  bis  recog- 
nizance to  be  efireated i  and  if  he  confefles  any 
thing  material  in  his  depofitions,  there  is  no  occa- 
fion  for  witnefTes ;  but  you  move  on  his  confeifiom 
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Iti  the  Common  Pleas, 

E^^er  term,  |n  tha  30th  year  of  the 

reign  of  King  George  the  Third. 

,  Tbt  form  of  the  Thomas  Lee^  T     Inter.-  ogatories  to  be  admini- 

iattfiofMita.        againft  /  ftercd  to  7<?w#j  S/Wx,  of,  6fr. 

y^^ww  Si^^j,  Gent,  j  Gentleman, oneof the  attornies 

one,  feTr.  J  of  the  court  of  our  Lord  the 

now  King  of  the  Bench,  at  JVeftminller^  touching 

And  concerning  a  contempt  fuopofed  to  be  by  bim 

committed  again  ft  the  faid  court. 

Here  infcrt  the  interrogatories  in  the  common 
form  ;  and  at  the  foot  of  them  put  tht  jurats  thus: 
iTbc  above-named  James  SMs   was  fworn,    the 
day  of  '790»    true   anfwer  to 

lYiake  to  fuch  queftions  as  &all  be  afked  him,  on 
his  examination  on  the  above  interrogatories, 
before  me,  at  my  chambers,  m  ^erjiani*s  Im^ 
Chancery  Lane^ 

Of  taxing  an  Attorney  s  Bill. 

Attornies  not  to      No  attorney  of  this  court  (hall  commence  any 
commence  «n     nfljon  for  the  recAverv  of  any  fees,  charges,  or  dif- 

•aion  for  fee*      ,       ^  .,  ^  »•'*..•/•  ^n    »  j 

t^^  one  month    burfcments,  until  one  month  afttr  he  Jball  have  de^ 

•ffcr  deliveiy  of  liver ed  io  the  party  to  be  charged  therewith^  or  left 

their  bilk.         for  him  at  his  dwelling,  houfe  or  laft  place  of  abode, 

(that  (o  the  client  may  have  an  opportunity  of 

looking  into  it  before  he  is  ru^  to  further  expence), 

a  bill  of  fuch  fees,  charges  and  difburfements,  in  i 

common  legible  hand,   and  in  the  Englljh  tongue 

(axcept  law  terms  and  the  names  of  writs],  and  in 

words  at  length  (except  times  and  fums),  fubfcribcd 

jadgei  to  refer    With  the  proptf  hand  of  fuch  attorney.     And  upon 

ibcm  to  be  ttxed.  application  by  the  party  chargeable  by  fuch  bin, 

or  any  other  in  that  behalf  authorized,   unto  any 

judge  of  the  court,  Wr.  where  the  bufinefs,  or  the 

greateft  p^rt  thereof  in  amount  or  value  was  tranf« 

a^ed,  and  upon  fubmiffion  of  the  Iparty,   or  other 

periba 
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perfon  auibormd  as  aforefaid  to  pay  the  wUoIe, 
that  upoo  taxation  what  (ha)l  appear  due  to  fuch 
attorney,  the  juilge,  i:fc.  is  required  and  empowered 
to  refer  the  hill,  and  the  whole  of  fuch  demands 
thereupon  (alihough  no  a^on  be  depending  touchy 
ing  the  fame),  to  be  taxed  without  any  money  be- 
i^g  hrpugbt  into  court.     And  if  the  attorney,  hav» 
ing  dttc  notice,  (ball  refufe  to  attend  fuch  taxation, 
the  officer  may  proceed  ex  parti  (pending  which  re- 
(erence  no  adiion  (hail  be  brought),  and  upon  fuch 
taxation  the  party  (ball  forthwith  pay  to  the  attor- 
ney the  whole  that  (ball  be  found  due;   and  in  de- 
fault be  liable  to  an  attachment,  or  procefs  of  con-* 
tempt,  or  other  proceeding,  at  the  ele^ion  of  the 
attorney.     And  if  upon  fuch  taxation  it  (ball  be  If  it  appem  bt 
found  that  fuch  attorney  has  been  over-paid,  then  *•*.•,**!*  ^""^ 
the  attorney  (ball  fotthwith  pay  to  the  party  a)I^^*     '* 
fuch  money  as  the  officer  (ball  certify  to  have  been 
fo  overpaid;  and  in  default,  (ball  in  like  manner 
he  liable  to  attachment,  or  procefs  of  contempt,  or 
other  proceeding,  at  the  election  of  the  party.  And 
the  court  ia  to  award  co(b  of  fuch  taxation,   ac- 
cording to  the  event  thereof,  vi%.  if  the  hill  taxed 
be  le(5  by  z/t^tb  part  than  the  hill  delivered,  the  at-  if  M  thaa  • 
torney  is  to  pay  the  ccfts\  if  not  Iffs  by  a  fixtb  party  ^^^\  ^  ^^ 
the  court  at  dtfcretion  (ball  charge  the  attorney  or  if  sot  left,  Cfat 
client  according  to  the  reafonablenefs  or  unreafon-  client  to  pay* 
ablenefs  of  the  bill,  a  GiP,  2.  c.  23.  /  23. 

Nothing  in  the  faid  ad  contained  (ball  extend  to  Not  tocitenJ  tm 
any  bill  of  fees  charges,  and  di(butfements,  due  ^^J^  l^J^ 
frotn  any  attorney  or  folic  itor  to  any  other  attorney  foiidtor  ud  an. 
or  foUcitor,  or  clerk  in  court,  but  that  tvtry  fuch  oi^er, 
attorney,  folicitor,  or  clerk  in  court,  may  ufe  fuch 
remedy  for  recovery  of  his  fees,  charges,  and  dif- 
borfements,  againil  fuch  other  attorney  or  folicitor, 
as  he  might  have  done  before  the  making  the  faid   . 
aft.     12  Gi9.  a.  c,  13.  /.  6. 

A  bill  may  be  wrote  with  fuch  jabbrevtations  as 
are  commonly  ufed  in  the  Englijb  language.  Ihid^ 
M  5.    R^  V.  Jackfm.    Ftaa.  Rig.  37- 

An 
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BiU  for  eotfvejr-      An  attorney's  bill  for  conveyancing  only,  is  not 

•Bdof.  ^  liable  to  be  taxed  otherwife  than  by  a  jury  upon 

a  qutmtym  nuruit.     Hillitr  v.  "James^     aarnet  41. 

V&t  to  be  taxed  Nor  IS  it  to  be  taxcd   after  inquiry  executed. 

mfttflovntj.      Pra^.  Rgg.  38.     C/arh  agatnft  Tajlvr. 

If  dead.  If  an  attorney  is  dead,  and  his  executor  delivers 

a  bill,  it  need  not  be  figned.     Gr^ffith^  Jdm,  v. 

Sq^re  Codtis- Rep.  58.   but  the  K.  B.  make  an 

order  for  taxation,  though  this  cafe  is  contrary. 

BUIaoifitned.     •   A  bill  not  figned  by  the  attorney  is  not  liable  to 

be  taxed.     ElUfm  v.  Kirby^     Cookers  Rip.' to. 
Afttr  bond  Attorney's  bill  after  a  bond  given  five  years  and 

alfsp.  vouchers  delivered  up  ;   not  to  be  taxed.     Afarji 

V.  Carter »     Praff.  Reg.  37,     C^ie^s    Rep.   109. 
S.  C. 
Al^wcd  the  An  attorney  was  allowed  the  co(b  of  taxing  hit 

^"^  bHI,  where  only  a  ninth  part  is  taken  ofF.     Hirfi 

V.  Dixen.     Cookers  Rep.  78. 
Not  to  be  taxtd       If  an  attorney*s  bill  has  been  delivered  a  montbi 
At  nyipriift  or  gp^  not  referred  for  taxation,  the  defendant  (in  sa 
'  ^"«  ^^^*    adion  brought  againft  him),  (hall  not  be  permitted 
to  queftion  the  reafbnablenefs  of  the  items,  at  m/ 
friusy  nor  before  the  (heriff.     Dougl.  198. 
B«f  mty  before      But  it  may  be  referred  to  be  taxed  before  plea  or 
plea.  interlocutory  judgment. 

Hf «r  to  ebteia  •      If  an  attorney  refufes  to  deliver  a  bill  to  bis 

W*  client  figned,  he  may  take  out  a  fummons  in  one 

of  the  caufes  in  this  court  for  that  pupofe,  before 

» judge;  if  he  negie^s  attending  three  fumroonfeS) 

the  judge  will  on  affidavit  of  the  fervice  being 

made  and  the  attendancea  thereon,   grant  an  order 

ix  parte  for  him  to  deliver  his  bill  in  a  reafoA- 

able  time,  and  if  he  makes  further  defiault  on 

bis  being  ferved  with  the  order,  on  affidavit  of  fuch 

feivice  perfonally   and  (hewing  the  original,  so 

attachment   of   contempt    may    be    moved   for. 

irdeiivered.bowIf  «  bill  IS  delivered  figned  in  the  firfl  ioftance, 

to  get  2t  referred  or  in  purftuncaapf  the  order,   then  you  apply  to 

iMatiofl.       ^  judge  for  a   fummons  to  (hew  caufe   why  it 

Ihould  not  be  referred  to  one  of  the  protbonocaries 

^  to 
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to  be  taxed,  and  if  he  attends  and  the  judge  feea 
it  reafonable  ic  (hould,  he  will  grant  an  order  of 
coitrfe;  but  if  the  attorney  does  not  attend,  there 
muft  be  three  fuaicnoofes  uken  out,  and  affidavit 
made  of  the  fervice  and  attendance  thereon,  before 
be  will  grant  an  order  ix  parte :  when  the  order  is* 
made,  a  copy  is  ferved,  with  the  prothonotaries 
sppoiniinent  thereon  to  tax,  and  in  cafe  he  does 
not  attend,  there  muft  be  three  appointments  before 
be  can  proceed  $  and  on  affidavit  of  fuch  fervice 
and  attendances  being  tendered  to  the  prothonotaryt 
be  will  tax  the  bill  ix  parti. 

N.  fi.  The  client  muft  undertake  at  the  judges 
chambers  to  pay  what  ihall  appear  to  be  due  on 
the  taxation,  or  you  muft  do  it  *  on  your  own 
account. 

The  length  of  time  in  either  court,  for  the  tax«  The  time  fm 
ation  of  an  attorney's  bill,  is  not  fettled  after  paid  5  ^"'."Vj*!  "?'* 
but  it  muft  be  fjuithin  a  .reafmahli  titm^  and  alfo  it  p^td  it^noTfeu 
asuft  appear  to  the  judge  in  fuch  cafe,    ttiat  there  tied. 
are  great  over»cbarges,   or   he  will  not  grant  an 
order. 

Proceeding's  againjl  Peers  and  Members. 

Thb  pra&icei  in  this  court  hath  been,  to  fue  How  to  ^racM4i 
peeri  of  tbii  realm^  as  alfo  members  of  parliament  ^  by 
•riiinal  hill  ^nd  fummons ;  therefore  if  either  are  to 
be  fued,  draw  a  bill,  (ingrofs  it  on  a  treble  id. 
ftampt  parchment),  get  it  (igned  by  the  prothono- 
taries, (pay  8d.  pcrfieet)^  file  fame  with  the  filacer 
of  the  county  where  the  venue  is  laid,  (pay  8^.), 
make  out «  writ  of  fummons,  and  ingrofs  it  on  a 
is,  bd,  ftamped  parchment  (payfigning  8d.  p^Jheef^ 
fid  7d.  Jummansffom  theftariffzi^  ^A.  effiar  5s)  \ 
if  he  does  not  appear  in  fotar  days  after  the  return 
of  tbe  writ^  procure  a  return  ti|rreof  from  the 
iheriflF,  then  fue  out  a  dtftringai  (if  the  return  be 
that  the  flieriflP  has  given. notice  to  the  defendant )# 
take  the  fummons  and  diftringas  to  tbe  filacer  and 

pay 
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fay  8^.  p4r  iheet  figning,  feal  jd.  warrant  21.  4/. 
officer  for  levy  i  ex.  The  ftiertff  on  the  firft 
difiringas  levies  40X. ;  on  the  return  daj  call  for  a 
xeturn  of  fame;  when  he  has  returned  it,  no  ap* 
pearance  being  entered,  you  then  UTue  an  «/»«/, 
and  move  in  the  treafury  chamber  at  ^Viftmin^grj 
before  tfae  fitting  of  the  court  to  ihcreafc  the  ifiues ; 
the  judges  will  increaie  the  iflues  to  the  vahie  ojf 
the  debt  and  cofts,  if  the  debt  be  but  fmall. 
Draw  up  the  rule  with  the  fecondaries,  and  give 
lame  to  the  (berifF  to  levy  the  ifiues  with  ihe  alias 
difiringast  pay  5;. 

If  there  be  occaflon  for  a  third  diftringas,  then 
proceed  by  getting  a  return  from  the  fheriff  as 
before ;  move  the  court  for  increafe  of  iffocs 
alfo  as  before,  and  fo  on  to  a  fourth,  if  the 
whole  amount  of  the  debt  and  cofts  are  not  re- 
turned and  no  appearance.  If  you  have  fufficient, 
then  move  to  fell  the  iflues. 
jlppt»rMce» '  If  the  defendant  appears,  he  does  it  as  in  com* 
moo  cafes,  with  the  filacer  of  the  county  whifi 
the  fummons  ijjues^  and  a  memorandum  is  to  be  filed 
with  a  2r.  bd.  ftampt.  And  after  a  levy  of  dif- 
tringas's  on  him  he  nnay  apply  on  entering  his  ap* 
pearance  for  the  liTues  to  be  returned  him  by  the 
(herifiP,  which  a  judge  will  order,  on  his  paying  the 
cofts  of  the  contempt,  and  puuing  the  plaintiff  in 
the  fame  fuuation. 
Suits  may  be  By  Stat.  lo  G.  3.  c.  50;   Any  perfon  (hail  jcd 

proretuted  a-  xmj  Commence  and  profecute  any  adion  or  fuit, 
'njTuier'lerf *  "^  ^^^  COurt  of  record,  or  court  of  equity,  or  of 
vMtn  admiralty,  and  in  all  caufes  matrimonial  and  tefta^ 

mentary,  againfl;  any  peer  or  hrd  of  parlteuRmi 
of  Great  Britain^,  or  againft  any.  of  the  knights, 
t^c,  of  the  Houfe  of  Con^m^ns  of  Great  B'Vain^ 
for  the  time  being,  or  againft  their  or  any  of  their 
minted  fir vants^  or  any  other  perfon  intitled  to 
privilege  of  pai lament  $  and  no  fuit,  af)ion,  &r. 
(hall  be  ftaid,  by  or  under  colour  or  pretence  of 
The  perfoni  of  ^^Y  Privilege  of  parliament ;  provided  that  nothing 
peeri,  &c.  nbt    (hall  extend  to  fubjefl  the  perfon  of  any  of  the 

to  b«  aif  eflcd.  knigbls^ 
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Mjte,  citizens^  and  bwrgffit^  or  the  c$mmiffknirs 
•j  Itirti  and  ^»r^i&j  of  the  Hmf$  of  Commons  of 
Gnot  Britgifi,  for  the  time  beings  jto  be  arrcfted 
or  inpriroaedy  upon  any  fuch  fuit  or  proceediogp. 

N.  B.  Strvauts  of  /k^i  an^  mtmbers  ofparltamint  Their tenrmtt 
are,  by  this  ad,  deprived  of  every  privilege  they  *®  ***  '"^^ 
were  intitlcd  to  from  their  refpefiive  lords  and  n;,gf,  ••«»«>«  P«ww^ 
ters  ^  and  therefore  may  be  profecuted  and  arretted 
as  common  perfons. 

lo  the  Common  Pleat. 

£i/Krr  term,  in  the  30th  year  of  the  reign  of 
iing  iSiorgt  the  Third. 

To  ibi  jtiftUts  of  our  Lord  tb$  King  of  ibo  Bnub. 

MUMtftx^  to  wit,  John  Dtnn^  by  S.  M.  his  at-  The  form  of  • 
tofflet.  complains  of  R.  Earl  of  V.  in  a  plea  of  WJ|^*«*5«ft  • 
tl^fpaft  on  the  cafe  5  For  that  whereas  {as  in  a  com"  ^  memofindBai 
mm  Ull^  according  to  tbi  natun  of  the  a^ion),  and  on  1  %s.  6d» 
therefore  he  brings  bts  fuit,  GTc.   (leaving  out  tbi  ^*^?  ^  ^ 
words  in  the  common  conclujion^  ••  craftily  andfuhtilly 
"  /•  deceive  and  defraud  the  faid  John ;")  then  fay. 
And  hereupon  the  faid  y^bn  prays  procefs  of  our 
Lord  the  King,   according  to  the  form  of  the  fta- 
tute  in  foch  cafe  made  and  provided,  to  be  made  to 
htm  thereupon ;  and  it  is  granted  to  him,   Vc. 
Pledges  to  profecucc,  John  Doe  and  Richard  Roe. 

The  fixteen  peers  of  Scotland^  by  Stat.  5  Aan» 
c.  %.  have  the  fame  privilege  which  the  peers  of 
England  have;  alfo  all  the  reft  of  the  peers  of 
Scotland  have  all  the  privileges  of  the  peerage  of 
England^  (except  voting  in  parliament}.  4  Baco4 
Abr.  229. 

If  defendant  be  a  duke,    defcribe  him  thus :  Tht  cbifftiM 
"  ComplainsofC.  Duke  ofB,  ;*'  and  fay  in  all  the  «•«• '^^  ndtt 
counts,  **  The  faid  duke  was  indebted"   infiead  of 
**  the  faid  C/'  In  the  fummons  and  djftringas^  call 
Win  "  C.  Did^e  of  B. 

Mm  -  T$ 
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N.B.  Pattbc 
term. 

BiU  agaiaft  t 
neiobcr. 


^  Tfi  ihi  jufticit  rf^  our  Lord  tbi  Kimg  of  tht  BM. 

Mddlefix,  to  i^it,  John  Dinn^  by  S.  V.  bis  at- 
torney, complains  of  Richard  Ftnn^  Efq;  htfiog 
privilege  of  parliament,  in  a  plea,  that  he  render  to 
the  faid  Jdbn  lOO  /•  of  lawful  money  of  Gnat  Bri* 
tain^  which  he  owes  to,  and  unjuftiy  detains  from 
him ;  For  that  whereat  (as  in  other  cafes).  And 
therefore  he  brings  fuit,  life*  And  hereupon  the 
faid  John  prays  proceft  of  our  Lord  the  King,  ac- 
cording  to  the  form  of  the  ftatute  in  ^ch  cafe  made 
and  provided,  to  be  made  to  him  thereupon  :  And 
it  is  granted  to  him,  &r.  Pledges  to  profecutCf 
John  Dee  and  Richard  Roe* 

N.  B.  Leavfeout  the  words,  ^^  craftily^  tec*"  in 
the  common  condufion. 
'  If  in  Irift  peer.  If  the  defendant  be  an  Irtjbpeery  defcribebim 
how  to  Hjle.  thus  :  «  James  Connolljy  Efq  ;  commonly  called, 
«*  James  Lord  W.  j"  and  inftead  of  James,  fay, 
'<  the  /aid  James  Connolly  )*'  but  the  words, 
**  Having  privilege  of  parliaments^*  arc  not  to  be 
omitted,  becaufe  the  peers  of  that  kingdom  arc 
confidered  only  as  commoners  in  this» 


Summons  againfl  a  Peer. 

There  may  iOue      George  the  Third,  l^c. 

m  uftaiom  fom-  Xo  the  flltriff  of  Middle- 

rtic"coonty.M  greeting:  Wecom- 

if  goodt,  &c.      mand  you,  that  you  fum* 

ctnnot  be  dif-     manjj  /J.  Earl  of  F.  that 

l^untwSe^L  he  be  before  our  juflices 

venue  ia  laid,      at  WeJIminJier^  on  fVed-' 

nefday  next  after  fifteen 

days  of  Eafter^    to  an- 

fwer  to  John  Denn  of  a 

plea  of  trefpafs  on  the 

cafe  ;  For  that  whereas 

(to  the  end  of  the  bill),  to 

the  damage  of  the  faid 

John  of  50A  as  it  is  faid; 

and  have  there  this  writ. 

Witneft 


The  like  againfl  a  MaAer% 
G/0r^^  the  Third,  {^r. 
Tothc{beriffofi«i(&- 
fex^  greeting :  We  com- 
mand yon,  that  yfu  fan* 
mon  Richard Fenn,Ei<{i 
(having  privilege  of  pat' 
liameni),  that  he  be  be- 
fore  our  juftices  at  f^i^* 
minfter,  on,  Wf .  to  an- 
fwer  to  John  Denn  in  a 
plea,  that  he  render  to 
the  faid  John  Boo  I.  of 
lawful  money  of  Great 
Britain,  which  he  owes 
to,  and  unjuftiy  detains 
.from  him ;  For  thtt' 
uherens 
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WitneTs  AUxandir  Lord  wbtnas  (U  ibe  ind  of  ibi 
Lougbhrrttgb^  lie*  hill),  to  the  damage  of 

the  faid  John  of  lOO  /.  as 
it  U  faid  i  and  have  you 
there  this  writ.  Witoeft^ 

M  B.  Make  a  fraape  for  the  filacer. 

It  is  fatd  in  the  books  that  a  fummons  and 
difirlngas  (hould  date  thtwboUbilL  But  on  looking 
ioto  the  old  intrios,  I  find  no  fuch  thing.  The 
fianmoMS  and  diftringas  there  date  **  t§  anfwtr  tbi 
flmntiff'  in  a  pita  rf  trtfpafs  on  tho  cafe^*  or  as  the 
nature  of  the  adion  is,  which  is  fu£kient  no* 
tice  to  defendant  to  compel  an  appearance  in  my  ' 

humble  opinion ;  for  no  advantage  can  be  takea  ^ 

on  this  procefs  in  pleading  until  the  defendant 
enters  bis  appearance*  It  may  be  urged  as  m 
hardfiiip  on  the  filacer  as  he  is  paid  %d*  per  (beet 
for  figning  the  procefs,  but  in  anfwer  to  this,  if 
the  fee  for  the  whole  is  legal,  he  may  be  paid  for 
the  whole  length  of  the  declaration.  The  ihort 
forms  are  ufed  in  the  K.  B.  by  originaK 

Gicrgi  the  Third,  &r.  To  the  Oieriffof  Middh*  Dlftrisfti. 
j^ar,  greeting:  We  command  you,  that  you  diflrain 
Rifhard  Fenn^^  Efq  \  (baving  privilige  of  parliament  )i  ♦H.  <iti  of  1^ 
by  all  his  lands  and  chattels  in  your  bailiwick,  fb^^*'^ 
that  neither  he,  nor  any  one  through  him,  put  his 
hands  thereon,  until  you  (hall  have  other   com* 
mand  from  us ;   and  that  of  the  iflues  thereof  you 
anfwer  to  us,  fo  that  he  be  before  our  juftices  at 
Wiftmi^ur^    on  next  after  of 

to  anfwer  to  fobn  Denn  in  a  plea,  that  be 
render  to  him  8oo/.  which  he  owes  to,  and  unjuftly 
detains  from  him ;  For  that  whereas  (to  tbe  end  of 
the  HU)  to  the  damage  of  the  faid  Jobn^  of  20U 
as  it  is  faid,  and  to  bear  judgment  thereof,  for  his 
many  defaults  i  and  have  you  there  this  writ. 
M  m  a  Witnefs 


Witnefs    AliMdttiet   Lord  Lfughborngh^  kt.  it 
Weflmnfttr^  &c. 

Make  a  fraclpi  for  the  filacer  in  common  form. 
Coott  may  order     Xht  eotfft  flfi ay  Order  the  iflues  levied  from  time 

U^f^  *^  ^  *0  *™®  *®  ^  ^^^^  ""^  *^  "^"^y  *"^*"g  il^^by 
to  be  applied  to  pa^  fuch  cofts  to  the  pUuitiff  as 
the  faid  court  fliall  think  juft ;  and  the  furplus 
to  be  retained^  until  the  defendant  fliall  have  ap- 
peared, or  other  purpofe  of  the  writ  .anfieered. 
ProrvMed  when  the  purpofe  of  the  writ  is  anfwered, 
that  then  tht  faid  iffiies  fliali  be  returned ;  or  tf 
fold,  what  flisttl  remain  of  the  money  arifing  by 
fUch  fale  ^all  be  repaid  to  the  party  dfllrainei 

tr  u      1  ii  .  ^P^"*     '^  ^'^'  i*  '•  5^*  /  3»  4- 
54^.  ^^^^  defendtot  negfeds  to  appear  on  tie  return 

day  of  the  HJlriHgas ;  a  return  thereof  muft  be  got 
from  the  flier ifF,  who  returiis  iflues  of  coarfe  to  40  u 
pay  %s.  upeii  ^hich  you  fiie  out  an  aU^s  in  the 
tkxttt  manner  as  the  fbrmer,  and  a  thirds  if  necef- 
fary  $  then  the  plaintiff  may  move  in  the  treafury 
upon  the  prok)u£lion  of  the  return  of  the  firft,  to 
increafe  the  iflues,  which  the  court  may  order  at 
dUcreti^n^  the  rules  are  drawn  up  at  the  fecoo- 
daries;  ferve  fame,  and  at  the  fame  time  ^^  fitm 
*<  tbi  original  ruUP  If  the  defendant  appears,  you 
may,  upon  the  following  affidavit,  move  the  oouit 
for  a  rule  to  fliew  caufe  **  iuhj  it  Jhuli  n§t  k 
•«  Tifirrid  to  mu  of  tho  prothomtarin  to  tax  tk 
«•  plaifftijf*s  cojfsy  of  and  occajioned  ky  tbi  writ  of 
*^  diflrringas  and  alias  diftringas  ijfmed  in  tbis  catft 
«'  t9  tbi  Jhtriff  of  Middlefex,  and  alfo  tho  cojis  f/ 
<^  tbi%  application  to  tbt  ccurt^  and  wbj  tbo  fmi 
^  Jbififf  JhQuld  not  hi  dinStid  to  JtU  fs  much  of  tbi 
*•  ij/iiis  livied  by  bim^  by  virtui  of  tbt  fend  xvritSf  at 
•*  as  will  hi  fufficitnt  to  an/wor  tbo  [aid  cofts  wbon 
taxidy  and  tOby  tbi  faid  Jberiff  fhould  not^  untb 


<•  tbi  mma  arifing  from  fucb  fale^  pay  to  tbi  plain* 
**  tijf  or  bis  attormy  fucb  coftU  ^^d  rttum  ibi  rcfi* 
*^  dm  of  tbi  faid  ijfuis  to  tbi  dtfendant^  pnrfuant  to 
'<  tbi  ASl  of  Parbamint  in  tbat  bihcdf  htoly  mala 
*♦  and  provided^ 

9  Give 


|^«Mtt&^((  againa  |»mtf,  ^<k  ^33 

Give  the  affidavit  to  a  ferjeant ;  fee  10s,  6 J*  to  How  to  procetd 
moves  draw  up  rule  with  the  fecondary,  pay  9/.  Sdr^^  ^^ "^» 
ierve  copy  on  the  defendant's  attorney,  make  affi- 
davicof  tbefervice,  imdofJbiwiHgtbepriginali  give 
brief  to  a  ferjeant,  fee  one  guinea  to  make  it  apfo- 
luie,  then  draw  up  rule  abfolute,  and  get  an  ap- 
pointment with  the  prothonotary  to  tax;  ferve 
copy  of  rule  and  appointment ;  and  when  the  cofls 
are  taxed,  ^  the  (herifff  on  producing  the  allocatur 
and  rule,  will  pay  them,  or  you  may  move  the 
€t>urt  againft  him  for  an  attachment 

A.B^  of,  fie.  Gentleman,  attorney  for  the  plaintiff  Affidavit  to 
in  the  above  caufe,  makcth  oaih  and  faith.  That  g^^jj  J.J^"'^  ^ 
the  plaintiff's  caufe  of  action  is  for  work  and  la-  the  ifluct* 
bour  done  and  performed  by  the  plaintiff  for  the 
defendant,  and  for  materials  found  and  provided  by 
tbe  faid  plaintiff  for  the  defendant,  and  that  (he 
faid  defendant  was  duly  fummoned  by  the  fberiff  of 
MiidUfix^  by  virtue  of  a  writ  of  fummons  iffuing 
out  of  and  under  the  feal  of  this  honourable  court, 
returnable  on  Wednefday  next  after  fifteen  days  of 
Eafter  laft  paft,  to  appear  in  this  honourable  court, 
at  tbe  fuit  of  the  faid  plaintiff,  as  appears  to  this 
deponent  by  the  return  on  the  back  of  the  faid  writ 
of  fummons  made  by  the  faid  (heriff  of  MiddUfix^ 
and  that  the  faid  defendant  not  appearing  to  the 
fame  within  the  time  limited  by  the  rules  of  this 
iiooourable  court,  a  dt^ringas  againft  the  defendant*!  ,, 

goods  iffued,  on  which  the  faid  Qxcriff  of  Middlffix^ 
etc.  levied  and  returned  401.  iffues  j  and  that  the 
laid  defendant  not  appearing  to  fucb  diftringas^  an 
alias  djfiringas^  iffued  on  the  firft  day  of  May  inftant^ 
fetnroable  on  Wednejday  next  after  five  weeks  of 
Eafter-dayy  on  which  the  faid  (heriff,  by  virtue  of  a 
rule  of  this  honourable  court  levied  and  returned 
iffues  to  the  amount  of  50/. 

If  the  defendant  does  not  appear,  you  maft  con-  DiArcA  a  %^ 
tinue  diftraining  him  till  he  does,  and  move  to  fell""*^ 
the  iffues  for  the  cofls  as  before  dire£ted. 

When  he  appears,  then  deliver  a  declaration  in  If  be  app 
the  (ame  manner  exaAly  ts  againft  an  attorney,  ^^"  ^ 
M  m  3  Willi 
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with  a  memprandum,    and  a  copy  of  the  ImII, 

mdding  pledges  to  profecute. 

Want  of  a  con-     Proceeding  by  bill  againft  a  member  which  was 

««»»'•  in  *J«of  Eafterxtxm  laft,   and  in  fr/W/y  term  lafi  itc 

vered,  m»y^be'  p'^^ded  the   general   iflue,   whereupon   ifliic  vm 

•otered  ac  any  joined  that  term ;    the  paptr  book  of  the  iflue  has 

tiaeoft  the  roll,  been  delivered,  whereby  the  whole  proceedings  ia 

this  caufe  appear  to  be  of  Trinity  term  without  any 

continuanco  from  Eajler  to  Triniijf^  or  %nj  aBas  prout 

patit\  which  is  irregular;   this  being  a  proceeding 

by  bill  of  Eaftgr  term.  Moved,  that  tfie  iflue  as  de- 

$>  yttMtf  69*        livered  be  fet  afide  for  this  irregularity.     On  fliew* 

ing  caufe  court  faid,  this  is  a  nice  objediion,  it  is 

mere  matter  of  form,  and  we  think  the  continuance 

or  aiias  prout  paUt^   are  not  neceflary  in  the  ifliie 

paper,  it  may  be  entered  at  any  time  on  the  roil. 

.  Rule  difcharged.     mikes  v.  Wood.  1  Wilf.  203. 

Cannot  ctft  an        N.  B.  Formerly  peers,  members,  and  bodies  cor« 

^8tA$^  porate,  Wf  •  ufed  in  perfonal  anions  to  caft  an  eflbign, 

but  now  it  is  become  obfolete,  and  determined  tbat 

it  will  not  lie.    Cookies  Rep.  8.    Symonds  v.  Ma^% 

&c.  of  Totnefs.     The  fame  law  was  determined  ia 

K  B.  Trin.  term^  23  Geo.  3.  GT  Pratt.   C.  J.  in 

2  ff^lf,  164.  fays.   That  cafting  ejfoigns  was  avetj 

chfoUte  praGici^  and  a  great  abufe  of  the  law^  ^ing 

fin  unneeejpnj  delay  of  juflice^  and  could  not  h$  c&fiij 

an  attorney*     Jnfm  v,  J^fferfon, 

.  y(hiuk  to  plead.       Peers  and  members  are  bound  to  plead  witbia 

the  time  allowed  to  other  defendants,  and  if  the  bill 

be  not  filed  four  days  before  the  end  of  the  termt 

they  are  intitled  to  an  imparlance ;   provided  tliey 

appear  within  the  proper  tfme,  viz.  four  days  after 

the  reiurn  of  the  writ  of  fummons  :  and  the  reft  of 

the  proceedings  are  as  in  common  cafes. 

To  be  difcbarged      If  a  commoner,  held  to  fpecial  bail,  moves  to 

•■  eVn"*th    ^^  difcharged  on   common  bail,   the  court  snll 

fem^of%e  *  ''^t  grant   a  rule  to  (hew  caufe  on   an  affidavit 

writ  moft  bo      Only,  but  on  attendance  of  the  clerk  of  the  crowni 

Foduud,  ^^  |jj3  deputy,  with  the  (heriff's  return,   then  ibqr 

will  order   the  rule   to  go.     2  Black.  Rep.  788. 

Fenwick  V.  Fontuiek,  £fq. 
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i0roceeliin90  to  jDittlatotp. 

IP  rbe  defendant  is  out  of  the  kingdom,  or  ab« 
fconds  from  being  taken,  the  plaihcifF  may  pro* 
ceed  to  outlawry  agamft  him. 

It  formerly  only  lay  for  tnafon  and  filnj ;    but  it  what  c«fet  it 
now  by  tbe  ftatute  19  ///»•  y,  v.  9.    •*  Proccfa  of^forme? ly  Uy, md 
"  outlawry  may  be  fued,  as  well  in  4iEliw%  upon  tbi  ""  ^**  '**'*'• 
«'  fi^,   as  in  actions  of  trtjfafi   or  ir^/."     Vldi 
25  £1/.  3.   r*  17-    But  lies  in  no  cafe  but  where  a 
atfiai  lies.     2  Rolls*  Ah*  76.     . 

Outlawrjy  in  civil  adions,  is  confidered  as  in  the  ouiiwrj  ia  dtU 
nature  of  civil  procefs,  to  compel  an  appearance  to  ■aions. 
tbe  fuit ;  or,  if  after  judgment,  to  procure  fatisfac- 
tion.  The  forfeiture,  though  nominally  to  the 
Ki°g»  yet  in  truth  goes  to  the  plaintiff  towards 
payment  of  his  demand.  If  the  outlaw  appears,  he 
pays  all  the-cofts,  puts  in  fufficient  bail,  and  does 
all  he  can*  to  put  the  plaintiff  in  as  good  a  condition 
as  he  would  |iave  been  in  originally  ;  or,  if  after 
judgment,  the  outlaw  pays  the  debt  and  cofts^  the 
court  reverfes  the  outlawry  upon  motion,  without 
any  writ  of  error. 

If  the  a£lion  be  laid  in  Lwion^  it  is  faid  the  de« 
fendant  will  be  fooner  outlawed  than  in  another 
county,  in  regard  that  between  the  tefte  and  re- 
turn of  the  exigent  there  muft  be  five  county  days, 
which  are  held  every  month,  and  the  hiijl'mgi  in 
Ltndw^  which  anfwer  the  county  days,  are  held 
every  fortnight. 

This  mode  of  proceeding  is  ufed  as  well  where,  ^^^     ^^y.    . 
in  an  adion  againft  two,   the  one  is  arreted,  and  proceeding  how 
the  other  cannot  be  found,  for  you  cannot  declare  ufed* 
feparately,  therefore  the  other  mufl  be  outlawed  ; 
and  in  order  to  take  care  that  the  bail  of  the  one  be 
not  difcharged  at  the  end  of  the  fecond  term  of  the 
leturn  of  the  writ ;    get  a  rule  ito  declare  againft 
him,  fcrve  it  on  his  attorney,  and  continue  fo  to 
M  m  4  do 


do  from  term  to  term  till  cli6  other  eoioes  into 

court,  or  is  puflawed. 

Two  wtytof        ,  inhere  are  two  wayt  to  proceed  to  outlaviy  in 

praceediBs.         ^j^j^  ^.qu,,j^  ^j,g  pjjg  ^y  original  quarg  claufum  fregii^ 

fpfl  ;l9e  other  by  fpucial  original.     If  ywx  ^o^cA 

\>y  ^tfirfij  the  defendant  roay^  after  be  is  recvrned 

9Utlawed^  and  the  gxigmi  fiUd^  rtvirji  the  fametivfi* 

§ut  bail^  he  paying  the  plaintiff's  cofts,  on  entering 

of  a  common  appear?iace.   Barms  324.  JJbUff  Efi|* 

V*  StockwiU  and  afuthtr. 

Ontint^ljhtn       J  he  ^ri^giiw/  muft  be  //y?^ J  tf/r<r  /*#  cemfi  ef4^»M 

tobe  teaed.       ^^^,.,1^^^  ,pj  hzvcjlftien  days  between  the  /^#  and 

Titurn^  as  alfo  the  fopiast  alhs^  and  pluria. 
How  to  proceed      To  proceed  qpon  the  <«nuMii  eriginaj  ^u4irsj  C^r. 
«poa«o«nginai  ^j^j.^  3  ^r^cfi^  for  the  fame,  cake  it  to  the  filioeri 
fr^k!  ^^^  ^i"  befpeak  the  original,  and  make  out  a  «f- 

piaSf  aliasy  and  ^/m/r  (provided  your  caufeof  K* 
Memorandvin    (ioh  has  accrued  time  enough  to  tifii  your  ori^nsl 
^aj.6^       back),  fign  and  feal  them,  then  leave  them  with 
^  the  (heriff  for  a  return  of  non  ifi  iwantm  \  call  on 

the  filacer  in  the  mean  time  for  the  original,  wbo 
will  procure  it  for  you :  get  that  alfo  returned  wM 
bytheiheriff.  When  the  plurits  is  returnable,  call 
on  (beriff  for  fame ;  then  file  a  warrant  of  attorney 
for  the  plaintiff,  and  take  the  fUrus  to  the  clerkof 
|be  warrants,  who  will  mark  it  (pay  filing  warrant 
^d.y    Then  an  txigiut  and  proclamation  is  to  be 
ptade  out  as  after, 
flow  toprocftd,     But.  if  you  mean  to  hold  the  defendant  tp  l^il, 
bow"d^eSaiit  '"^^^  *°  affidavit  of  ^c  debt  (whicb  muft  ammpit  f 
to  bail.  '  '^^»  ^^  'Upwards J  mulhiJifMru  hifott  a  jfulge^  9r  tif 

filaar  ofihg  county  wboro  tho  venue  is,  andfiUd  ovii 
tbifikctr)^  prepare  precipe  for  a  /piciai  origind^ 
wherein  you  are  to  fet  forth  the  dtgret^  p^ofof^im^  or 
mjiftiry  of  the  defendanty  together  with  the  rKSW  or 
bamUtj  placi  and  county  in  which  he  ia,  or  was  coa^ 
vcrfanti  thus, 
Precipe  for  fpe-  Middlifcx^  to  Wit,  If  Richard  Finn  make  you  fe- 
cial orisinaK  ^ure,  i^c.  then  put  by  fureties  and  fafe  pledges, 
John  Dmn^  late  of  Ifyiminjkr^  in  the  faid  countyi 

ho&cr. 


bofiier*  Ckat  he  be  before  our  juftices  at  Wiflminftir^ 
on  the  fDorrow  of  All  Sculs^  to  ihew,  F§r  that  wbiri* 
at  [km  fit  ftrtb  thi  wboU  dtclardtiau].  Wherefore 
the  iaid  Richard  fayi  be  ia  iojured,  and  hath  fuf* 
tatoed  damage  to  thft  value  of  ioo/«  as  it  it  faid. 

Take  cbia  to  the  filacer  of  the  county,  who  will  A  meaonadsai 
receive  the  King's  fine  and  curfitoea  fee,    and  ^TdlJlrodi? 
make  out  the  cQpia$^  aUas^  and  pluriify  which  heoiofiiatti^oB^ 
figns  (pay  8^.  per  ibeet,  feal  'jd.  eich)  leave  them  a'*  6^  i^trnpfor 
with  the  flicrifF  for  a  return  of  mn  eft  invenms ;  alfo  ****  F**w^» 
call  on  filacer  for  the  original,  and  get  that  retiirned 
with  the  flieriff.     When  the  phaiti  is  returnable, 
call  on  (herifffor  fame,  then  make  out  and  file  a 
wanafit  of  attorney  on  the  pbtria^  pay  4^. ;  the 
dcrk  of  the  warrants  will  ftamp  thepbirigs  on  filing 
Che  warrant  of  attorney. 

Middlifix^  (fir.)  Richard  Finn  puts  in  his  place  Warrant  of  at* 
£.  fA  bis  attorney,  againft  John  Dinn^  late  of,  l^c.  ^^'^'7* 
bofier,  in  a  pica  of  trcfpafs  on  the  cafe. 

VoixigiHtir  ttkdll  receive  any  plurles  capias  in  Noplorttaca. 
order  to  make  an  exigent  or  proclamation  thereon,  ^dl^'^'^'^^ 
before  the  fame  be  figned  or  ftamped  by  the  clerk  derk  of  the 
pf  the  warrants,  or  his  deputy,  to  the  end  it  may  warnaca* 
appear  that  the  warrants  of  attorney  therein  are 
duly  filed.     Rule  Hit.  2  e^  3  Jac.  %. 

Every  attorney  (hall  file  bis  warrant  of  attorney  Warrant  of  at. 
of  the  rcrm  wherein  any  ixigent  is  awarded,  upon  «o««y««^?'«^ 

/.  /.,  'l/-ij  \    K       lame  Uf  m  with 

pain  of  401*  luco  warrant  to  be  hied  upon  or  before  ihenig^nu 
the  tibign  day  of  every  Trinity  Ttrm^  and  within 
%\  days  after  the  end  of  every  other  term.    JR.  H. 
14  bS  15  Cat.  a. 

Take  the  plurin  to  the  cxigen^^  M^.  Mcddow*  Wbarc  to  tak« 
arrft^  who  will  thereupon  make  out  an  ix'fgant  and  the/^Ha. 
praclamatioi^  which  get  fea)/ed  ;  take  the  ijr/]^/jr/ to 
the  Aeriff 's  office,  if  in  Middleftx^  or  to  one  of  (h(; 
compters,  if  in  Inndan^  and  leave  it  there  to  be 
perfeded^  and  the  proclamation  you  fend  down  i$ 
thi  flieriff  of  that  county^  wherein  the  defendant  is 
mamgd  ia  the  writy  far  bim  to  ho  proclaiioed. 

The 
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whftt  tht  CXI*     The  ixigifit  requires  the  fheriflT  to  caufe  the  de- 
geat  and  procU-  fend^nc  to  be  demanded  or  exaded  in  five  county 
mMucn  wqttire.  ^^^^8  fucccffively,  to  render  himfelf,  and  if  he  does, 
then  to  take  him,  as  in  a  capias;  the  pr9clamati$m 
commands  the  (heriff  of  the  county  wherein  the  de- 
fendant dwells  or  laft  dwelt,  to  make  three ^rocla^ 
matiens  thereof^  in  places  the  mod  notorious,  and 
moft  likely  to  come  to  bis  knowledge,  a  mcntb  be» 
fore  the  outlawry  (hail  take  place.     6  H.  8.  c.  4. 
3  Eliz.  c.  3.     This  laft  writ  is  to  bear  tefie,  and 
return  the  fame  as  the  writ  of  exigent. 
Tbretproclama*      Where  any  exigent  Ihall  he  awarded,  a  writ  of  pro- 
**?  ^**^,CT      clamation  fhall  be  made  out  o{  the  fame  tefle  and  re* 
•aUnpeffaoil,  turn  of  the  Writ  ef  exigent^  di  reded  to  the  fiieriff  of 
wherein  aojwrit  the  county  whcrc  the  defendant  at  the  time  of  the 
kllii?d!Jlfie/*'^'"'  awarded  (hall  be  dwelling,  which  writ  of 
awai  t^    ^' proeiamation  (ball  contain  the  efiea  of  the  £ame  ac- 
tion s  and  the  flierifF  to  whom  the  proclamation  (hall 
be  direded  (hall  make  tl?ree  proclamations^  y'lz.ene 
in  the  open  county  court ;  one  other  at  the  general  quarter 
fejfions  of  the  peaces  in  tbofe  parts  where  the  defendant^ 
at  the  time  of  the  exigent  awarded,,  flyall  be  dwelling  | 
and  one  other  one  month  at  leafl  before  the  quint.  exaQ* 
by  virtue  of  the  writ  of  exigent^  at  or  near  the  moft 
ufual  door  of  the  church  or  chapel  of  that  town  or 
parifh  where  the  defendant  (hall  be  dwelling,  at  the 
time  of  the  exigent  To  awarded ;  and  if  the  defendant 
(ball  be  dwelling  out  of  any  pari(h,  then   in  fucb 
place  as  aforefaid,  oftheparifliin  the  fame  county, 
next  adjoining  to  the  place  of  the  defendant's  dwell- 
ing, and  upon  a  Sunday  immediately  after  divine 
fervice  and  fermon,  if  anv  there  be,  if  none,  thea 
after  divine  fervice.     All  outlawries  pronounced, 
and   no .  proclamation   awarded  and  returned  ac^* 
cording  to  this  flatute^  are  void.    Stat.  31  Eli%,  c* 
%.f  I. 
Sheriffttttakt         The  (herifffor  making  the  proclamation  at  or 
ikd.  near  the  church  door  (hall  have  12^.     Same  Stat. 

Sedf.  I. 
Who  It  tomake      The  officcF  in  wbofe  office  the  exigent  (hall  be 
out  piocUma*    taken,  (hall  make  out  z  proclamation^  and  (hall  uke 


tio  more  for  making  fuch  writ  of  proclamation^  ancl 
entering  it  on  record,  than  6J.  Stat.  6  Hen,  8.  r.  4« 
/  3,4.     According  to  the  provifion  of  the  Stat.  31 
£/r2.  all  attornies  are  to  be  careful  that  writs  of 
proclamation  be  delivered,  and  iheriffs  to  take  care     •  1 

duly  to  execute  the  fame*     RuU  Mich,  1654. 

The  ixigmtir  keeps  the  pluriiSy  the  capias  and  alias 
jou  may  keep  yourfelf. 

If  there  happen  not  to  be  five  county  days  be-  Ifnotfif« 
twecn  the  ii/te  and  return  ofthaxigcnt^  get  a  return  ^J^^^  ^'^  * 
thereof,  and  apply  to  the  exigentcr^s  office  for  an  a/fo-  iwee^he  teii« 
catur^  in  order  to  bring  in  the  five  county  days  [and  ■»'  '«*»'"  ^ 
the  tiki  myjt  be  in  London  for  tuant  ofbujtings) ;  for  ^^"^^J'^n'JJ 
though  the  huftings  in  London  are  once  a  fortnight ;  locaur! 
vet  it  often  happens,  that  there  are  not  five  huftings 
between  the  tifig  and  return  x)f  the  exigent.  Seal  the 
allocatur,  apd  then  carry  and  leave  it  at  the  compter 
(j^i«  London),  or  to  the  proper  fieriff'^  to  be  re- 
turned ;  and  when  the  allocatur  is  returned  with  the 
other  huftings,  or  county  days  thereon,  to  make 
five,  and  the  proclamation  returned  with  three  pro* 
clamations  indorfed  thereon,  then  defendant  is  out- 
lawed. 

But  if  any  county  day  be  paft  between  the  laft  Ko  allocator m 
of  the  former  county  days  and  the  return,  no  alio-  [^"*'  *'  ^^*!!** 
catur  (hall  ijTue;  but  you  muft  have  a  new  exigent,  pS/**"**'    ^ , 
for  the  demand  of  the  party  muft  be  at  **  five  county 
**  courts  fucceffively^  held  one  after  another ^  without  any 
••  court  intervening.'*     1  H*  P.  C.   c.  205.     And 
all  the  writs  muft  follow  one  another,  and  no  term 
to  etaffe  between  the  capiaSy  alias  pluries^  exigent^ 
Of 'allocatur. 

If  the  defendant  does  not  put  in  and  perfed  fpecia)  CspUft?Mfm^ 
bail,  at  the  return  of  the  exiwent  ox  allocatur  [or  file  "^'^ ^^^ ""^ 

.,,J»  -,  ^      ■'  ,    writ  that  itruct 

common  appearance  wtth  the  filacer  of  the  county^  on  the  after  tbcretoro 

coMmon  originaly  quart  claujum  f^egit)  (fie  proclama-  of  thedefeaaant 

tion  is  to  be  filed  with  the  cujtos  brevium ;  then  take  ^7*^/*  •■^* 

the  exigent  and  allocatur  to  the  clerk  of  the  out-  **'^ 

lawries,  at  the  Attorney  General's,  who  will  make 

OMi  zfpecial  capias  utlogatum^  which  is   to  extend 

the 


the  goods  and  chattels,  lands  and  tenements,  of  tht 
defendant,  and  to  take  his  body  alfo;  if  he  be  taken, 
he  muft  put  in  and  perteA  bail  before  he  can  be  re- 
leafed  (provided  there  be  an  a^davic  of  the  debt 
.    fiied)  I  if  his  gopda^  &^.  be  taken,  get  the  (heriff 
to  take  an  incjuifuion  thereon,  but  no  notice  is  re- 
How  to  proceed  quifite  to  be  giveo  to  the  defendant.    Produce  wit« 
before  theiherifi.  ncfles  before  the  (herifFto  prove  deeds,  or  anj  other 
thing  taken,  that  they  are  defendant's^  and  an  ap- 
praifer  who  has  made  appraifement  thereof  to  prove 
the  value.    As  foon  as  the  capias  utlagatum  is  re- 
turnable, get  it  from  the  (beriiF;  make  a  copy  for 
yourfelf,  then  take  it  to  the  clerk  of  the  outlawries, 
who  will  tranfcribe  and  tranfmit  it  into  the  excbe^ 
quer;  fpeak  to -your  clerk  in  court,  and  be  will 
then  ilTue  out  a  vcnditiom  txponas^  dire£ted  lo  the 
(heriiF,  to  fell  the  goods  and  chattels  appraifed  aad 
found  upon  the  inquifition* 
If  a  fnend  ukee     If  the  plaintiff  gets  a  friend  to  take  them  at  the 
them  at  appraU'-  appraifed  value,  pay  the  money  to  the  fherifF,  who 

taken  in  poiTeiSon,  he  will  affign  the  fame,  and  re- 
turn the  venditioni  exponas^  which  is  filed  witbyoor 
clerk  in  court.  N.  B.  l*be  (heriff  in  thefe  cafes 
exped  to  be  paid  an  extra  fee. 
'  jf  4ebt  aoei  notl  If  the  debt  does  not  exceed  50/.  the  court  of  Ex* 
exceed  501,  chequer,  on  motion,  will  order  the  money  to  be  paid 
to  the  phinuS  (provided  bis  debt  andcofts  amount  to 
thatfum)^  upon  reading  the  return  of  the  venditim 
exponas* 
PetiUofl,  ftc  If  the  debt  is  above  50/.  then  prepare  a  petition  to 
the  lords  of  the  treafury,  *'  praying  that  the  menq 
•*  levied^  and  in  the  hands  of  tbe  Jberiffy  may  be  paid 
««  to  the  plaintiffs  towards  fatis/a^ion  of  bis  debt  end 
•*  cofts.'*  A  certificate  of  the  tranfcript  mud  be 
made  by  the  clerk  in  court  under  the  petitioa, 
which  leave  at  their  office  (a  fee  extra  is  nquifitif^r 
txpedition)  \  their  anfwer  is,  a  reference  to  Mr. 
Chamberlain^  their  folicitor,  of  Lincoln* s-Inn^  who 
will  with  great  expedition,  on  requeft,  order  you  t^ 
appear  before  Him  to  make  out  the  plaintiff's  de- 
mand, 
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mand ;  be  will  require  an  affidavit  of  the  plaintilF 
I  of  that  demand,  fw^orn  before  a  judge,  together  wi(h 
'an  affidavit  of  hia  having  pid  his  folicrtorthecofts^ 
ks  by  the  bill  ofcoffs  annexed.  N.  B.  If  the  a£lion 
be  upon  noteSf  bills^  or  othtr  fecuriiieSy  he  will  re- 
quire them  to  be  produced  before  him,  and,  upon  his 
report  what  there  is  due  for  the  debt,  and  perhaps  he 
may  report  the  cofts  (/or  it  is  difcrnionaryy  they  being 
given  hy  the  lords)  i  then  file  fame  with  the  cleric 
6f  the  treafury,  and  get  him  to  procure  the  king's 
fign  manual,  for  the  attorney  general  to  confent  on 
your  motion,  ••  thai  the  money  may  be  paid  oVer  U 
•*  the  p/aintiffl**  After  the  king's  fign  manual  is 
obtained,  give  brief  to  counfel,  with  jos.  6d.  to 
move  the  court  of  Exchequer,  **  that  the  money  r/- 
"  turned  upon  the  venditioni  exponas,  by  the  Jheriff 
*<  #/■  Middlefex,  be  paid  to  the  plaintiff*'  Alfo  give 
brief  to  the  attorney  general  **  to  confent  i^^^zj 
him  <iL  2s.  clerk  2x.  bd.  And,  on  fuch  motion 
and  confenr,  the  court  will  order  it  to  be  paid  ac- 
cordingly. 

The  clerk  in  court  then  will  draw  up  the  order, 
and  feal  a  Jubpaena  at  the  fame  time,  for  the  (herifF 
to  pay  the  money  to  the  plaintiflF  forthwith,  which 
plaintiff  may  demand  at  the  fberifPs  office,  and  if 
not  paid,  may  move  for  an  attachment  againft 
him* 

George  the  Third,  i^c.  To  the  (beriff  of  Middle^  W|eat 
Jex^  greeting :  Wc  command  you,  That  you  caufe 
Jiubard  Fenn^  \zitoi  We  ft minfery  in  your  county, 
merchant,  to  be  demanded  from  (if  in  London y2ry, 
*<  hufling  to  buflin^*)  county  court  to  county  court^ 
antil,  according  to  the  law  and  cuftom  of  our  king- 
dom of  Englandj  he  be  outlawed,  if  he  does  not  ap- 
pear ;  and  if  he  does  appear,  then  take  him  and 
fafely  keep  him  ;  fo  that  you  may  have  his  body  be^- 
Ibre  our  juflices  at  lV§flnnnfiiry  in  fifteen  days  of 
Eafter^  to  anfwer  to  John  Denn  of  a  plea,  For  thai 
vAereai  (here  infert  the  whole  precipe}  to  the  faid 
yobn  bit  damage  of  60/.  as  it  is  faid  ;  and  where^ 
upon  yotf  did  in  lafi  pad  (the  return  of 
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tbi  pltsries),  make  return  to  our  juftices,  that  tb^ 
faid  Richard  was  not  found  in  your  bailiwick;  and 
have  you  there  this  writ.     Witnefs,  &r. 

Tobefigned  by  the  exigenter;  pay  him  accord* 
ing  to  length,  and  feal  yd, 
PMclafludoo.  Giorgi  the  Third,  ^c.  To  the  (herifFof  MJdlf 
fiKy  greeting :  Whereas  by  our  writ,  we  lately  com- 
manded you,  That  you  caufe  Richard  FittHy  iate  of 
fPiftmin/ltr^  in  your  county  merchant,  to  be  de- 
'  maoded  from  county  court  to  county  court  (if  in 
London  ^^from  hufting  to hufiing'*) yuniilf  according 
lo  the  law  and  cuftom  of  our  kingdom  of  BngUndf 
he  be  outlawed,  if  he  (hall  not  appear;  and  if  he 
Ihould  appear,  then  that  you  (hould  take  him  sod 
keep  him  fafe,  fo  that  you  might  have  him  before 
our  juftices  at  H^'ejimin/iery  in  fifteen  days  of  EaficTy 
to  anfwer  John  Denn  in  a  certain  pleaof  trefpa&oo 
the  cafe,  to  the  damage  of  the  faid  J^bi^  of  60^ 
as  is  faid  \  "Wc  command  you,  that  according  to 
the  ftatute  made  in  the  thirty- firft  year  of  the  reiga 
of  Elizabetby  late  queen  of  Englamdy  you  caufe  the. 
•  faid  Richard  to  be  proclaimed  three  feveral  days,  ac- 
cording to  the  form  of  the  faid  ftatute,  one  of  which 
proclamations  to  be  made  at  or  near  the  moft  ufoal 
church  door  of  the  parifli  where  the  faid  Ricbarih 
an  inhabitant,  that  he  render  himfelf  to  you,  fo  that 
you  may  have  his  body  before  our  juftices  at  pytfi' 
minftery  at  the  aforefaid  time,  to  anfwer  the  faid 

?'ehn  of  the  plea  aforefaid  ;  and  have  there  this  writ, 
i^itncfs,  ^c. 

To  be  figned  by  theexigenter,  pay  fealing  ^i^ 

A  capias  utlagatum  cannot  be  fued  out  after  the 

death  of  the  defendant.    Bri/icw  CsT  at.  v.  Dicifi»* 

Cookies  Rip.  36.     In  this  cafe  the' writ  was  tefted 

after  the  death  of  the  defendant. 

Special  capiat         Gi§rgi  the  Third,  tsTc.  To  the  (heriff  of  Miiiit* 

ua.fi%nMii.       yjj^.^  greeting:  We  command  you.  That  you  omit 

not  by  reafon  of  any  liberty  in  your  bailiwick ;  but 

that  by  the  oath  of  good  and  lawful  men  of  yoof. 

county^you  diligently  inquire  what  goods  and  chat*- 

tcls,  lands  and  tenements,  Richard  //aw,  lat«  ^^ 
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9y€ftnAn/ltfy  in  your  count,  merchantp  hath  or  had 
in  voar  bailiwick  on  the  day  of  laft 

pan,  or  at  any  time  afterwards,  on  which  day  he 
"Was  outlawed  in  your  county,  at  the  fuit  of  Jfibn 
I>€nn^  in  a  certain  plea  of  trefpafs  on  the  cafe,  to  the 
ikid  J*hn  DenHj  his  damage  of  60/.  as  you  have 
returned  to  our  juftices  fome  time  fince  ;  and  by 
their  oath  caufe  the  fame  to  be  extended  and  ap^- 
praifed  according  to  the  true  Valpc  thereof ;  and 
what  you  find  by  that  inquiry  take  into  your  bands, 
and  keep  fafe,ib  that  you  anfwer  to  our  juftices  the 
Yalues  and  ifiues thereof;  and  havingfo  extended  and 
vppraifed  the  fame,  what  you  ihall  have  done  there- 
in,, make  known  to  our  juftices  at  fFeftminftir^  on 
the  morrow  of  the  Holy  Trinity^  diftindly  and 
plainly  under  your  feal,  and  the  feals  oC  thofe,  by 
wbofe  oath  you  fliall  have  made  the  extent  and 
appraifemcnt,  and  for  that  the  faid  ii/VW^ conceals 
himfclf)  and  runs  up  and  down  from  place  to  place 
in  your  county,  in  contempt  of  our  juftices,  and 
in  prejudice  of  our  crown,  as  we  are  informed  ; 
We  command  you,  that  you  take  the  faid  Richard 
wherefoever  he  be  going  in  your  county,  as  well 
wiihin  a  liberty  as  without,  and  keep  him  fafely, 
fi>  that  you  may  have  him  before  our  juftices  at 
Wiftwinftif^  at  the  aforefaid  time,  to  do  and  re- 
ceive what  our  faid  court  of  the  Bench  fliall  in 
this  cafe  determine ;  and  have  you  there  this  writ* 
Witnefs,  (^. 

When  the  inquifition  is  returned  by  the  flieriff,  Wbea  fnqa'tfi. 
a  tranfcript  of  the  wtbtwy  and  inquijiucn  ia  returned  5i.®i'\'^"'?'tf  • 

»  .1,,  ,7  •/-  iLi^  u  tiierc  arc  oabU 

into  the  ExchiquiT^  and  thereupon  if  any  debt  be  re-  of  theootUw, 
fumed  due  from  any  one  to  the  outlawed,  on  appli-  fci.  f'.  mu' 
cation  to  the  Excbiquer^  z  feu  fa.  iflues  to  fuch  per-  '^***'  **• 
fon  **  tofhiwcaufe^  why  thi  king  Jbould  not  havg  fuch 
**  fum  fa  found  dm  on  tho  inquifition  to  the  outlawidi** 
for  when  the  inquifition  has  returned  the  outlawed 
to  be  poilefied  of  any  goods  or  lands,  the  pEoperty  of 
thofe  goods  belong  to  the  king,  fince  the  outlawed 
being  out  of  the  king's  protedion,  cannot  enjoy  any 
thing  >  and  the  profits  of  the  land  are  to  be  feized 

into 
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iiieo  the  king'ii  hands}  but  the  lands  thtttMftiitt 
not  forfeited,  unlefs  it  be  in  capital  cafes ;  but  la 
other  cafes,  the  profits  ar:  feized  whiift  the  partj 
continues  outlawed  ;  and  therefore  the  tranfcripcrf 
this  record  is  fent  into  the  Exchequer,  that  the  court 
of  ordinary  revenue  may  have  it  in  charge,  but  tbe 
court  of  Exchequer  ufuaily  grant  a^0/?tf^/i«mtofuck 
perf6n  as  fued  out  the  outlawry*  Hard*  ^iLCartk 
441.  Yelv.  19.  2  Vitn,  314. 

If  the  defendant  be  taken  upon  the  capm  utkgah 
Htm,  the  plaintiff  cannot  declareagainft  him.  Cn^ 
Eli%.  706, 

Ta  the  right  hmmrahk  thi  Lords  Commijj^urt  tf  tit 
liajififs  Tnafury. 
The  bumhU  petition  of  K.  B« 
Sheweth^ 
PjtiTio.  to  the        That  RichardFennMt^  of  Weftmtnfter,  roercfant^ 
*  being  juftly  indebted  unto  your  petitioner  in  the  fuin 

of  50/.  upon  a  promif&ry  note  of  hand,  bearing  datd 
the  22d  day  of  June  17789  and  alfo  in  50/*  for  goods 
.  ibid  and  delivered  to  the  faid  R.  F.  yoar  petitioner 
was  obliged  to  outlaw  him  for  the  recovery  there* 
of. 

That  a  writ  of  fpecial  capias  utiagaium  hvnng 
iflued  againft  him,  out  of  his  majefty's  court  <2 
Common  Pleas  at  fVeftminfier^  at  the  fuit  of  your 
petitioner,  an  inquifition  was  taken  thereon,  by  the 
iheriiFof  Msddle/ex^yfhertby  certain  goodsand  diat- 
tels  to  the  value  of  150/.  [here  fet  forth  thefuhjiom 
of  the  inquijition}  were  by  the  faid  flieriff  feized  and 
taken  into  his  Majefty's  builds,  which  writ,  andio* 
quifition  being  tranfcribed  into  hi^  Majefty's  coort 
of  Exchequer  at  IVeftminfter^  a  writ  of  vendiiiem 
exponas  duly  iflued  out  of  the  faid  court,  whereoa 
the  faid  (heriff  bath  returned,  that  be  has,  by  vir- 
tue  thereof,  fold  the  goods  and  chattels  in  the  6id 
•  writ  mentioned,  for  the  fum  of  /•  being  the 
deareft  price  he  could  get  for  the  fame ;  which 
monies  be  had  before  the  barons  of  the  King's  Ex* 
chequer,  at  the  day  in  the  faid  writ  mentioned, 
ready  to  be  paid  to  his  Majefty's  ufe. 
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That  four  petitioner  has  been  at  great  expence  ia 

the  faid  proceedings ;  and  as  his  Majefty  is  not  coo* 

cerned  in  intereft,  but  his  name  ooly  made  ufe  of  by 

your  petitioner  for  the  recovery  of  the  faid  debt ; 

<^  Tour  petitiomr  therefore  humbly  prays  your 

<'  lord(bips«   that  his   Majefty's  attorney- 

'*  general  may  be  authorifed  to  confent  on 

«<  behalf  of  his  Majefty,  that  the  fum  of 

«<  125/.  may  be  paid  to  your  petitioner  to« 

^^  wards  fatiafadion  of  the  faid  debt  and 

*<  cofls."  ' 

And  your  pttittwir  fliall  ever  pray 9  &c» 

Tki/i  an  u  artifi^  That  in  term,  in  the  Certificate  oftht  - 

twenty* fccond  year  of  the  reign  of  his  prefent  Ma^  cl»k  ^eo«it. 
jefly  King  Gtmrgi  the  Third,  a  tranfcript  of  an  out- 
lawry was  returned  and  filed  in  this  court  againft 
Richard'  Fenn^  late  of  iViftmtnJitr^  in  the  county  of 
Mddlefix^  merchant,  outlawed  in  MiddUftx^  at  the 
futt  of  y.  D.  in  a  plea  of  trefpafs  on  the  cafe,  bv 
which  tranfcript  it  does  appear,  that  feveral  goods 
and  chattels  of  the  faid  Richard  Finn  were  feiaed 
into  his  Majeftv's  hands  by  William  GiU^  Efqt 
M^fyittiam  Nicbolfon^  Efq;  then  fherifF  of  the 
faid  county  of  MiddUfgx^  by  virtue  of  zfpecial capias 
mUgatum^  in  the  faid  tranfcript  fpecined  :  And  I 
furtbtr  certify^  That  a  writ  of  V(nditi9ni  exponas  hat 
iflued,  for  felling  the  faid  goods  and  chattels  lb 
'  feized,  whereon  the  faid  ifaerifF  hath  returned,  that 
be  hath  fold  the  fame  for  the  fum  of 

In  the  Coknmoo  Pleas, 

John  Dinn,  Plaintifi; 

and 
Richard  Ftnn^  Defendant* 

yobm  Dinn^  of,  tic.  maketh  oath  and  faith.  That  Afl^avit, 
the  above-named  R.  F  isjuftlyand  truly  indebted 
unto  this  deponent  in  the  fumof  12$/-  according  to. 
the  aoaexcd  account,  and  for  cofts  p^id  to  Mr. 


i  I 
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G.  C,  this  deponeof  a  folicitort  iji  proieeoting  thi 

oufltwry  in  this  caufe  agatnft  the  faid  JL  P* 
The  order  for  payment  of  the  mooey,  and  the 

fubpocna  are  made  cut  togetber»  by  the  clerk  in 

court. 
If  goods  be  taken     I^  ^he  goods  of  the  perfon  oudtwcd  be  taken  by 
after  oocUvry    the  flicriff^  and  after  the  outlawry  it  lef erfed  by 
r«?A!ff  i!'«^  writ  of  error,  the  defendant  iball  be  reftoicd  toibc 

ani  UI411  be  re-  -.  ,,  ^.#i.i*»  i 

«ora4  to  theoi.  goods  again,  becaufe  the  iberiff  was  not  compel- 
lable to  fell  thofe  godds,  but  only  to  keep  them  to 
the  ufe  of  the  king.     5  Cff.  90.     i  RtU*  Jbr.  778. 
Cr:  Eliz.  278.     2  Jgn.  101. 
If  aic  It  naJe,        If  a  falc  be  made  of  the  goods  under  the  cafias  t/* 
cben  Ka  (ball     lagatum^  the  defendant  will  be  entitled  to  the  monies 
^IIm.      "^     arifing  by  fttch  fale^  afuer  deduaing  the  ezpenccs 
and  fees ;  if  a  term  is  fold,  he  (hall  only  beiDtitkd 
to  the  money  arifing  by  the  fale.     Cr$.  ESx.  278. 
EjTi  V.  H^9odJiue^ 
The  defendant  cannot  be  taken  on  a  Simitj  apoa 
^itr^J^oo  •  ^^P'^^^  utkgatum^  Stat.  29  Car.  a.  c.  7.  though  the 
^SmuUj.         court  will  not  attach  the  flieriff,  but  leave  the  de- 
,  fendant  to  his  remedy  given  by  the  ftatute.   Q/krar 

Y«  Carttr.    Barms  319. 

Of  appearing  to  fuperfede  the  Exigcnt^and 
re'OerJing  the  Outlawry  upon  the  Cdmmon 

,  Original  quare^  &fr.  or  where  no  Bail 
is  required. 

Cfappcirina,        If  the  defendant  has  notice  of  the  exigent,  l^e 
*c.  may   apply   to   Mr.  Meddowaraftj   the  exigentef) 

who  will  make  out  zfuperftdeas  thereon;  pay9K4i« 
fignlng,  feal  7^.  leave  the  fame  at  the  fbcrifPs  ci' 
fice,  pay  allowing  ^$.  4^.  and  there  is  no  appear- 
ance entered  with  the  exigtnter^  the  fiperfideas  be- 
ing made  out  by  him,  it  is  held  a  regular  appear- 
ance.     Barms  319. 

N.  £.  By  the  pra£iice  of  this  court,  the  defendant 
has  till  the  quarto  die  ftft  to  appear  to  the  exigent. 


Kip.  ff  Caf  fraa.  C.  P.  28.  Cdk  V.  HM.  fo 
thftt  a  capias  utlagatum  cannot  be  made  out  till 
the  day  after  the  quarto  Mi  poft  of  the  txigont. 

If  the  defendant  be  returned  outlawed,  and  tbeiroatliwtdfinay 
exigent  filed,  be  has  a  right  to  rcvcrfe  fame  at  his  '«''«'^«  "*»" 

^     •        .  owo  exBcnce  oft 

ownexpence,  on  entenng  a  common  appearance  ^„„^^,^.,^p^^^ 

and  payment  of  cofts,  Bamts  324*  which  may  be«oce. 

done  in  term  time  by  motion  in  the  treafury  ;  in 

vacation  on  application  to  a  judge  for  a  fummona 

for  that  purfMfe,   and  on  delivering  the  order  and 

receipt  for  the  cofts  taxed,  Mr.  Lickbarrow  eaters  ^ 

the  reverfal. 


!       Of  appearing  tofuperfedetbe  Exigent ^  and 
reverjing  the  Outlawry  on  a  Special  Ori- 
ginalj  where  an  Affidavit  has  been  made 
\  oftbeDebt. 

I 

If  the  defendant  has  not  been  outlawed  by  the  BjU  toche  ed- 
iberifT,  •*  or  thi  exigent  has  not  beenfigmd^*  he  may,  ««>«• 
by  applying  Co  the  exigenter^  put  in  Jpecial  bail^  who 
fills  up  Che  bail-piece,  and  takes  the  bail  to  a  judge, 
I        and  notice  muft  be  given  of  fame,  and  they  muft 
juftify,  and  a  fuperfedeas  fued  out,  and   left  with 
I       the  (berifF,  or  he  may  return  the  writ.   N.  B,  The 
I       ftotices  are  the  fame  as  in  other  cafes*  and  on  re* 
!       ccipt  of  the  rule  that  bail  arc  perfected,   the  oxi^ 
I       gmter  makes  out  a  fuperfedeas  to  fiay  the  fheriff 
from  further  proceeding. 

But  if  it  be  bail  on  the  capias  sttlagatumj  the  The  like  to  tbt 
defendant's  attorney  muft  apply  to  the  clerk  of  the  cap,  ttUas«t« 
outlawries,  for  an  extraS  of  writ,  and  take  fame 
to  Mr.  Lickbarrow  J  who  will  fill  up  a  bail- piece  for 
that  purpofe,  and  attend  with  the  bail  to  a  judge^ 
give  notice  and  afterwards  juftify  fame  ;  then  ap« 
ply  for  a  fummons,  to  (hew  caufe  why,  upon  pay- 
ment of  the  cofts,-  the  outlawry  ibould  not  be  re« 
trtrfed  %  and  upon  producing  the  rule  to  a  judge, 
N  n  2  thin 
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that  the  bail  are  perfedcd,  he  will  grant,  an  ord^f. 

N*  B,  The  cofts  mud  be  forthwith  paid,  and  n* 

ceipt  produced  to  Mr.  LUUarreWt  (6  as  to  entitle 

him  to  make  out  9l  fupir/edsat^  and  the  entry  of  the 

reverfal ;  pay  him  about  a/*  j^j*  lO//. 

•  a»U  tr*  Abfolot*     After  he  is  returned  outlawed,  he  ;cannoC  re* 

for  thedebt  up-  .^rfe  th^  outlawry  without  bail,  who  are  to  be  ab- 

oBtUwrf!*^*  *  folutcly  bourid  to  pay  the  money  without  power  to 

render  the  principal  in  their  difcharge,    Ckallhg  v» 

F$».    Barms  226. 

iaflir  Term^  in  the  i\ft  Year  rf  tbg  Rgign  of  King 
George  ibg  Third, 

Ktw  rule  re.      .    WhiTgas^  as  the  law  now  (lands,  a  fuitpr,  in  cale 
f^/"'ttfel«l'  **"  caufe  of  adlion  {ball  amount  to  the  fum  of  10/. 
Pie  ufcr      t.  ^^j  1^^  j^^j^  proceed  toarreft  thcperfon  purfoaot  to 
the  ftatute,  and  the  courfe  of  the  court,  and  the  de- 
fendant  is  thereupon  arretted,  there  can  be  no  ap- 
pearance but  by  putting  \nJpici0lbaiL    Aniwhtreas 
*    a  practice  hath  prevailed  in  this  court,  where  the 
defendant  abfconds,  to  avoid  being  arretted,  and 
cannot  be  arretted,  although  all  poffible  endeavours 
have  been  ufed  for  that  purpofe ;  that  nevertheldi, 
before  he  is  adually  outlawed,  he   may  obtain  a 
fupgrfedeas  on  a  commgn  appearana :  which  praAice 
originally  obtained  when  the  defendant  was  liable  to 
be  arretted,  without  a  preyioui  affidavit  of  the  caufe 
of  adion  \  but  that  being  how  necefiary  by  law,  it 
is  unreafonable  that  the  defendant  Qiould  defire  fuch 
advantage  from  his  own  fraudulent  condud.    Tins 
Where  an  tflS-  €9urt  doth  therefofi  order^  That  from  the  firtt  day  of 
itmld/ Mfo'^  rr^'wO'^crm  next,wbere  the  defendant  (ball  abfconi 
fleri'cdfVi  toiffoe  «>  ^vold  being  arretted,  and  cannot  be  arreSed  (oU 
Mndi  ^1  be  put  tbgugb  tbi  plaintiff  Jbatt^  bona  fide,  bavg  uftd  bis  hj 
^  indeavours  for  that  purpofe)^  ^fupirfgdias  (hall  not  oc 

KTued  to  ^^ftay  tbg  procogdings  to  an  outlawry^  nnkfi 
<<  tbg  dgfendantJbaUfirJi  putinfpgdat  hail:'*  and 
that  the  vgtxioifupgrfgdgas  thereupon  {(Tued,  in  cafe 
fpepal  bail  (hall  not  siifterwards  be  perfected  accord- 
7  H' 
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iag  to  tbb  courfe  of  the  cooit,  wbdre  (ptcM  bait 
i$  required  upon  arrefts,  fliall  be  void,  and  of  no 
dFc8  CO  ftty  the  plaihtiff^§  proceeding  to  outlawry, 
bat  the  faine  niay  be  gone  on  with,  from  the  time 
of  fuch  default,  as  if  no  appearance  had  been  en* 
tered,  or  fpecial  bail  filed,  and  fliall  not  be  deemed 
irregular  or  erroneous,  by  means  of  fuch  interrap* 
tion  of  the  proceedings,  by  putting  in  fpecial  bail 
and  not  afterwards  perfecting  fpecial  bail  as  afore* 
laid« 


Rules  of  Court  re^cdling  Outlawries. 

It  is  ordergd^  That  no  outlawry  after  the  death  l^ooUiwry 
of  the  plaintiff,  fliall  be  re  vcrfed.  without  the  de- ^ri  ^Ith  to'i 
fiendant's  appearing  and  putting  in  fpecial   bail  ^f/fe?et fed,  till ap. 
tbi  a^tonfo  nquins)  to  the  executor  or  adminiftra-  pe*iwict  w biiU 
tor  of  the  plaintiff,  9r  to  thebufl)and  and  wife,  in 
cafe  where  the  wife,  whilR  a  femi  file  i\x^A  the  de- 
fendant to  an  outlawry  before  marriage.    Provided 
that  the  plaintiff^s  attorney  to  the  writ  of  exigent  or  ca^ 
^as  utlagatum^  do  within  fourteen  days  after  notice 
to  him  given,  of  the  defendant's  intention  to  reverfe 
the  outlawry  (deliver^)  the  name  or  names  of  the  ^ie/hnriiaot 
executor  or  adoiiniftrator  of  fuch  plaintiff  or  plain-  ^  ^^  ^^* 
tifisdeceafed  to  the  proper  prothonotary.    Rule  T,     , 
2  yac\  a. 

By  rule  T,  53  Car.  a.    No  defendant  who  fliall  ^Pf"  ww&ii 
be  outlawed,  and  who  fliall  appear  and  reverfe  the  ul6^7iM\\'f»f 
outlawry,  fliall,  upon  fuch  reverfal,  pay  for  cofts  nochios  momA- 
to  the  plaintiff  any  fum  of  money  exceeding  the  ^  *•>«  *fi«l 
ufual  cofts  of  the  exigent  in  this  court,  together  with  *^'    ^* 
the  fine  to  $ur  Lord  the  King»  upon  the  original 
writ^  if  any  was  paid ;  and  that  all  further  coAs 
fliall  be  refpited  until  the  time  of  figning  judgment 
for  the  plaintiff.     And  that  every  defendant  fo  out-  ''  pl«>»*^  P»^ 
lawed   and  reverfing  fuch  outlawry,  if  the  plain-  ^,'^tadMt 
tiff*   fliall    not    proceed    thereupon    within    two  to  hw  coStu 
terms  next  iifter  notice  of  the  reverial  thereof, 
N  n  3  fliall 
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{hall  have  coftt  to  be  taxed  by  the  prothoDOtaiy. 
Ibid. 
forWtertse'       And  for  the  better  execution  of  the  pro^eftof 
2^^*^  P'^*^* outlawry,  to  be  made  and  iffucd  by  and  out  of  this 
^"^^^      court,  and  the  prevention  of  dtvcra  abufes   by  ne- 
glcd  of  the  fame,  and  for  the  better  regulating  of 
the  reverfal  of  outlawries,  //  is  vrdgnd^  That  upon 
Ktfijperfedeat   every  Writ  of /;r/]^/ii/,  which  ihall  be  (tied  forth  of 
after  tberetarn  this  court,  from  and  after  this  term,  V  z  fupirfid§M 
tJ^ltt^^^  be  not  put  in  thereunto  at  or  before  the  day  of  ap- 
pearance thereof,  that  no  fupirfideas  (hall  by  any 
iheriff  be  allowed  to  any  fuch  writ,  until  the  de- 
fendant fliall  have  p)iid  unto  the  plaintiiF,  or  his 
attorney^'or  left  in  the  court,  with  one  of  the  pro* 
thonotaries  thereof,  the  full  and  juft  cofts  of  fuit 
therein,  R.  T.%Jac,  a. 
Special  bail  ^"^  ^^^^  ^P^^"  rcverfing  all  and  every  outlawry, 

vberc  the  fum    the  party  defendant  which  reverfeth  the  fame,  flu)!, 
aLMm^tTsoI.  '^cf®'^^^*^*  reverfal  thereof,  or  ^ny  fapirfideas  made 
thereunto,  give  fpecial  bail,  if  the  fum  of  monejr, 
or  damages  expreifed  in  the  original  whereupon  the 
exigent  is  awarded,  (ball  amount  to  the  fum  of  ic/. 
or  upwards,  and  pay  to  the  plaintiff  or  his  at* 
torney.  Or  Icf ve  in  the  court  for  him  or  them,  the 
full  andjuft  cofls  pf  fuit  to  the  exigent  as  afore« 
faid.    Ibt4. 
Wktf t  fvrthcr        A"^  where  the  plaintiff,  by  virtue  of  fuch  out* 
coftt  (hall  be      lawry,  hath  taken  an  inquifition,  and  extended  in- 
Wfort*"^tffi'^     ^^  ^^^  J^i^S'*  hands  the  goods,  chattels,   lands  or 
^'    ^  *  tenements  of  the  outlawed  perfon,  and  returned  the 
fame  into  the /;irri&/^«^r,  fuch  further  juft  and  rea* 
fonable  cofts  fliall  then  be  taxed  by  the  prothono- 
f  ary,  and  likewife  paid  to  the  plaintiff  or  bis  attor- 
ney, or  left  in  court  for  hii^or  them,  as  the  plaJn- 
tiff  hath  been  at  in  taking  and  profecuting  the  (aid 
inquiiition,  before  any  certificate  of  fuch  rcver&l 
ihall  be  made  by  the  clerk  of  the  outlawries  i^  that 
behalf.'    Uid. 
ffier?A  ««e  t»        And  for  the  prevention  of  the  great  and  common 
«aiaf|eemtiaw«d  abufe  by  ^ciifia  officers  and  bailiffs^  for  enlarging 

perfooi 
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pcrfbot  iitefted  upon  capiat  uilagaium^  before  judg*  peHbat  v!thoac 

ni«nt,  without  a  lawful  fupirfedeas  in  that  behalf  ^"P^'M^* 

firft  delivered  unto  him  or  them,  that  upon  affidavit 

thereof^  every  perfon  offending  therein  (hall  pay 

the  fum  of  40  f«  to  the  plirty  grieved,  who  (hall 

liavc  an  attachment  of  courfe  againft  fuch  Iheriff 'a 

officer^  bailiff,  or  party  offending,  for  payment  of 

the  fame ;  and  the  party  or  parties  fo  offending 

fliall  likewife  undergo  fuch  other  punilhment  at 

by  the  court  (hall  be  thought  fit.  Ibid.  Vide  R.  M. 

i6c4, 

No  fheriff,  under-(heriff,  &r.  (hall  fet  at  liberty  SbrrlA  nott* 
any  perfon  taken  upon  any  writ  of  capias  uilagatum^  t^ot^^ken 
nor  difcharge  the  lands  or  goods  of  any  perfon  out-  upon  outlawry 
la  wed,  by  them  feized  upon  any  writ  of  capias  ^ni"  without  Ivpcf^ 
lagafmm^  without  a  Uwfal /upcrfiJeas  under  thefeal     ^*' 
of  tbe  court  to  them  delivered,  for  fuch  difcharge. 
Ruii  A  15  &  16  Car,  2.     That  no  fuch  /tr/#r* 
JitUas.  be  onade  or  iffued  out  of  this  court,  by  any 
officer,  cierk,  attorney,  or  minifter  of  the  fame, 
without  fufficient  bail  being  firft  taken  according 
to  law,  and  former  orders  and  ufages  of  this  court. 
JM. 

Where  any  outlawry  (hall  be  tranfcribed  into  Or^er  vpon  o«t« 
this  court,  and  procefs  made  out  thereupon,  and  fcJJJjJi^'JJ^ 
afterwards  fuch  outlawry  (hall  be  reverfod,  before  coort  of"  £<•* 
any  judgment  (kail  be  entered  for  removing  the  cbrquer  befon 
king's  hands,  and  ihe  party  outlawed  reftored  to  his  "JtlScU  ****  ^ 
poficffion,  the  profecutor  of  fuch  outlawry  (hall  be  '      * 
paid  fucb  cofi^  as  (hall  be  taxed  by  their  Majeftiea 
lemembrancer,  or  his  deputy  for  the  proceedings  in 
this  court.     Made  a  rule  of  thia  court»    T.  i  W^. 
kf  M. 

By  ZtaU  13  W*  3.  Stat.  2.  t.  %.  /  4.    NoNoAeriffto 
(heriff  nor  under*(heriff,  nor  any  officer  or  mini-  J^^*J."fV'i 
Aer,  ihall  difcharge  any  perfon  or  perfons  taken  ^,^9%^X^\^ 
upon  any  writ  of  capiai  utiagaiumy  out  of  cuftody,  he  recoiveia 
without  a  lawful  Jupitfideas  firft  had  and  receiv-  ^"^f**^^*^^* 
cd  for  the  fame.    Vidt  R.  Mil.  15  tf  16  Car.  %. 
Vidi  ^ii  sW.ii  M.C.  18.  /.  4.    It  is  thought 
tbe  (heriff,  although  this  flatute  relates  to  tbe  King's 
N  n  4  Bench, 
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Bench,  mty  take,  bail  upon  the  capuU  Mtkgtimm  im 
this  court  (vUi  2  Cnmp.  62.^,  without  zfupirfidmt^ 
to  appear^  and  as  the  ftatute  direfis* 


C^s  nUiiHg  t$  ih  J^i&rsnct  t0  the  Exigtni^  md 
rrutrfing  Ouibmry  tviibowt  Emr. 


Proceedingi 
fttid  on  the  out 
lawry  oo  ptjr* 

aieBtofthe 
Mt  aad  cofir* 


'  A  w&lT  of  fupirfiiiMs  to  an  atUctAurXtk^t  #«• 
;«!/,  could  not  be  fealed  in  the  oiorning  of  the  da^ 
whereon  the  aihcotur  was  returnable,  it  being  an 
hoIy*day«  but  was  fealed  and  brought  to  the  (he- 
riff's  office  in  Lindon^  about  an  hour  after  the  de- 
fendant was  recerned  outlawed. — The  proceeding 
was  by  fpecial  original,  which  required  bail.  Mo- 
tion and  rule  was  to  (hevir  caufe  why  the  defeodaat 
fliould  not  hare  leave  to  fuperfede  the  gxigimi^  on 
payoaent  of  cuds.  Ordered,  That  proceedings  on 
the  outlawry  be  flayed,  on  payment  of  debt  and 
cofis  within  a  month  ;  but  in  default,  the  rule  to 
be  difcharged,  and  plaintiff  at  liberty  to  prooeed  on 
the  outlawry.  Barms  336.  ChaUing  v.  /Int. 
Outlawry  lo  tlie  Motion  that  plaintiff  fliould  reverfe  an  outlawry 
at  his  own  expence,  for  that  the  defendant  being 
vifible  and  daily  to  be  arretted  or  ferved  with  pro^ 
cefs  (of  which  affidavits  were  made)  and  living  in 
Lwdm  was  outlawi^d  there,  motion  denied :  but 
the  court  faid,  if  defendant  had  been  outlawed  in 
an$tbtf  county  they  would  hare  ordered  the  plaintiff 
to  reverfe  the  outlawry  and  pay  cofts.  Sayts  ?« 
Longboihafik,     CMke^s  Rep.  6i. 

It  appeared,  that  pending  the  emgoiU  defendant 

*"t  7efi^a*nt*  ^**  *  prifoncr  in  the  gaol  for  jjie  city  of  Turii  for 

bea»iiiing  •  pri.  which  reafbn,  court  ordered  the  outlawry  to  be  ce- 

verfed  without  cofls,  upon  defendants  entering  8 

common  appearance.   Barms  321.   Hiefy  v.  Hiw» 

fin. 

Outlawry  commenced    and   profecuted   during 
defendant's  reftdence  in  Inland^  (hall  be  reverfcd 


(MM  couoty 
JieU  food. 


Proctediflgt 


foner  in  the 
Fleet, 


OotltwrycQiflo 

in«nred  during 

dence  i^"'/rjr^  Without  bail  or  appearance.    Barms  325.    Riittf 
rcvcrfed.  y»  O^CMHOr. 

Motion 


Motion  to  reverfe  outlawries  on  common  chmfiim  Tho*  ^efeoatat 
fregiU^  at  the  plaintifF's  expence^  on  affidavits  of  *??•?"  P?'**''*'^* 

defendant's  public  appearance  and  dealings,  fworn  of^^eJl^ofti^ 
by  themfelves  only,  pit  cur.     Let  the  rule  be  en-  reft,  nuybftrnt* 
Urged  till  next  term,  that  the  pUintiiF's  attorney  '***'• 
may  in  the  mean  time,  make  fatisfadion  to  the 
parties.     Barnes  320.     Bluni  v.  Beak. 

If  defendant  goes  beyond  fea  after  the  tefte  of  l^^«^<Kn<3<ntgoei 
ao  exigent,  he  may  be  regularly  outlavifcd.  Barnes  SX°i  ^'ig/iTr' 
31 K     Speedy.  Barber.  nay beooctowed! 

Whtre  the  outliwry  is  not  fpecial,  defendants  Oatuorry  not 
»«y  reverfe  at  their  own  expence,  and  payment  (!??«»»'»  m«y  re- 
of  cofls  on  common  appearance;  if  before  tran*  Jjppl^®"^*^^"^* 
icribing  into  the  Exchequer,  common  cofts  to-the 
eMig/mt  I    if  af|er  cofts  to  the  time  of  reverfal. 
Barnes  324.     JJUey  v.  StechueU. 

After  defendant  is  returned  outlawed  there  muft  j^'®'^  defendint 
be  bail^  wbe  are  bound  to  pay  she  money  without  flperfe»e*on"ip- 
option  to  reodec  the  principal*   Barn4S  z%b*   CkaU  pearance  »nd 

*^  ^*  *^^*  there  muft  ba 

bail  to  pay. 

The  court  will  not  interfere  in  a  fummary  way  to  Coart  wi)i  not 
let  afide  the  outlawry  for  want  of  preclamationy  but  l^g^e' oatllwl" 
'  will  put  the  defendant  to  bis  writ  of  error.     Barnei  for  want  of  pro« 
jaj.     fyiatt  V.  Parker.  ciamaiion. 

Proceedings  are  not  to  be  fiayed,  becaufe  the  Proceedings  n* 
plaintiff  died  after  the  day  of  outlawry,  but  before  ^^*;*^;^p^^^^^ 
the  return  per  cur.  the  repreicntative  may  proceed,  ^ied  after  out- 
if  lb  advifcd.  Barnes  323.  French  v.  Manby.  lawry,  hot  be- 

fore  return* 

On   motion  to  fetafidean  oirtlaWry,  the  court  i^^«n<*"*'«<^ 
held  that  the  defendant's  own  affidavit  of  his  being  [j^g^^Y^fible. 
a  vifibU  perfon^  without  a  like  affidavit  by  his  neigh- 
bours, is  not  fufficient  foundation  to  fet  afide  out« 
lawry.  Benmt  v.  Stinner.  Cooke's  Rep.  I5l« 

Where  the  court  fee  an  unlawful  proceeding  Court  may  re. 
tbey  will  not  put  the  party  to  the  expence  of  a  i^'^,^"****""^ 
writ  of  error,  but  will  avoid  circuity  and  relieve 
him  in  a  fummary  way.  ReiUy  v»  O^Connor.  Barnes 
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D«bc  upoo  bond  In  debt  on  ijond,  by  wife  dum  fild^  the  hufband 
^y  wife  whiift  •  _„^  abroad  and  outlawed^  and  the  wife,  tboudl 

lole,  flic  and  her  ^,  .  ••   i      •         •      j     .    '        •  T^« 

huiband  out.  ^6  appears  publicly^  is  waived,  tbe  outlawry  againll 
Jftwe4»  and  her  her  fliall  be  fet  af^de  on  motion  ;  but  goods  takea 
feparue  goods    ^„  ^  _   utlagat.  muft  be  deemed  the  hufbaod  ^ 

taken  in  eiecu-   ,,'>*,.*  .  -  .-  ^ 

tioo  i  outiawry  though  fwom  to  be  her  feparate  goods ;  and  if  flie 
fetatidcaitoiiiehas  an  equitable  right,  (be'  miift  apply  in  equity* 

Defendaot  feine  ^^  fimi-fiU  is  wtff wi/ fpecially  on  mefnc  procefi^ 
ipie  waived  fpe.  and  after  exigent^  and  ^^^r^  outlawry  marries,  tbe 
ciaiiy.aiafingie  coun  wiil  noc  interpofe  in  a  fummary  way,  as  tbe 
rtt^nt'enlTbe-  carriage  was  after  the  ixigmt.  Barms  321.  ffWtt 
fore  the  out-  y«  Dunjier* 
lawry    married,  court  refofed  to  interpoTe. 

ClaQdcftine  out-  If  a  perfoo  procures  another  to  be  outlawed  dan- 
***'3r*  deftinely,  who  appears  openly  and  in  public,  tbe 

<tourt  will,  on  motion,  oblige  fuch  perfon  who  pro- 
cures the  outlawry,  to  reverfe  the  fame  at  his  own 
cofts ;  but  if  it  appears  that  the  party  outlawed  had 
lurked  backward  and  forward  between  two  counties^ 
and  that  the  perfon  procuring  the  outlawry  had 
dealt  openly,  and  had  been  regular  in  fending  down 
the  proclamations  to  the  (herifF  of  the  county  where 
he  fometimes  refided,  the  court  will  not  interpofe 
»in  this  fummarv  manner,  but  leave  the  party  to  his 
ordinary  rcmeoy  by  plea  or  writ  of  error.  '  2  ^mI. 
46.  2  J^n.  211.  C$mb.  19.  2  Salk.  499. 


Ofreverjingtbe  Outlawry  byWrit  of  Error. 

A  WRIT  of  error  to  reverfe  an  outlawry  in 
any  civil  cafe,  is  not  often  heard  of  now^  as  the 
party  generally  comes  in  and  reverfes  it  by  motion, 
and  fatisfies  the  debt  and  cofts,  or  jufiifies  bail  to 
appear  to  a  new  original ;  or  if  fpecial  bail  is  not 
required,  enters  a  common  appearance  ;  in  which 
cafe  the  outlawry  is  reverfed  of  courfe  before  a 
judge,  or  in  court,  by  confcffion  of  fome  trifling 
cnor  in  the  proceedings,  as  the  omiiEon  of  any 
9  Idlteri 


ktter,  irregularity  in  any  of  the  proceft,  want  of 
IMToper  addiciont  want  of  proclamation,  want  of 
filing  the  writ  of  proclamation,  or,  in  (hort,  any 
4rifling  matter  whatever,  which  in  fuch  cafes  ia 
ufuaUy  confefled  by  the  plaintiff.  For  as  the  intent 
cf  proceeding  to  outlawry  is  anfwered,  either  by  the 
p^jronent  of  the  debt  and  cofts,  or  by  giving  good 
bail  to  (land  the  event  of  the  adion,  any  objeSioa 
to  the  reverial  of  the  outlawry  would  be  idle  and 
nugatory. 

When  a  defendant,  to  reverfe  ah  outlawry,  ia  How  to  tppiy 
obliged  to  fue  out  an  adual  writ  of  error,  he  muft  '^  *  wutof 
apply  to  the  proper  curfitor  for  the  writ,  who,  on  a  *^"^' 
fradpi  being  given  him,  will  make  out  fame. 

When  the  writ  of  error  is  duly  made  out  and  When  wncof 
fealed,  the  defendant  muft  get  it  iiUowcdbyjhe*"^"^^^ 
court,  on  which  allowance  xht ,  allocatur  is  fubjp. 
fefibed. 

On  allowing  the  writ  of  error  to  reverfe  on 
outlawry  the  defendant  muft  enter  into  a  recogni-    . 
sanoe  to  fatisfy  the  condemnation  money  accord- 
ing to  the  flatute  of  31  Eliz.  c.  3.  /.  3.    CopJte^s 
£f.  29. 

Jf  the  error  ia  in  the  ixigmt  or  nturn^  or  alUea^ 
tuTj  or  in  the  writ  of  proclamatidn  or  return  thereto, 
(having  firft  put  in  bail  according  to  the  ftatute), 
or  in  any  of  the  proceedings,  he  gets  a  copy  there* 
of,  and  fpreada  the  whole  record,  and  affigns  the 
errors  in  this  manner : 

Afterwards,  to  wit,  on  next  after  AffisonMatof 

in  this  fame  term,  comes  here  the'faid  C*  D»  by*'^'* 

hia  attorney,  and  immediately  fays.  That 
in  tbe  pronouncing  of  the  outlawry  aforefaid  there 
b  manifeft  error  in  this,  to  wit,  that  the  return  of 
the  faid  writ  of  ixigi  facias^  and  alfo  the  faid  writ  of 
^lUcatur^  are  infufficient,  invalid,  and  void  in  law, 
thercfore^n  that  there  is  manifefi  error*  There  ia 
error  alfo  in  this,  that  no  judgment  of  outlawry^ 
vpon  the  writ  of  allocatur  aforefaid,  is  returned  ; 
therefore  in  this  there  is  manifeft  error  (and  fo  on 
^|(ning  the  ^rar  or  errors,  as  they  happen  to  be). 

And  ' 
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And  the  bid  C.  D.  prays  the.  writ  of  our  LkkJ  tte 
King,  to  warn  the  faid  i/.  £•  Co  be  before  oar 
(aid  juftices,  to  hear  the  record  and  proceedingi 
aforefaid.  And  it  is  grafted  to  him,  lie. 
ifplaiatiflFdoet      '^  ^^e  p1al*tifF  doc8  not  appefiir  and  confefs  tfe 
not  appear  and  jerrors,  the  defendant  muft  fue  out  a  JHrt  foiha  md 
wift(k  cnoT,      ^mdiindum  irforts^  fcTc;  and  Upon  two  niiib  » 
^ct^a.  mu        lyrned^   the  court  will  reverfc  the  outlawry  of 
courie :  but  if  the  plaintiff  cones  to  voluotartlyt  ^ 
upon  a  fcinfect^  and  does  not  confefs  the  errors  af- 
iigned,  but  joins  in  error,  the  d^ndhnt  muft  make 
up  error*books,  and  proceed  to  argument  and  jud^ 
menty  as  in  other  cafes  of  error. 


Of  declaring  after  Outlawry  revcrfcd. 

Of  declaring         UpoN  the  rcverfal  or  faperfeding  of  the  6ut- 
afterrcfcriai.     lawry,  and  the  defendant  does  not  pay  the  plaintiff 
his  debt  and  coftt,  be  muft  proceed  to  declare^  the 
defendant  having  upon  reverfing  or  fuperfeding  the 
outlawry,  put  in  fpecial  bail  or  filed  a  common  ap- 
pearance, as  the  calh  required,  to  appear  to  a  new 
original. 
Dcfendaat  may       Upon  appearing  and  fuperfeding  the  exigent,  the 
git e  rote  to  de-  plaintiff  muft  declare  within  fix  or  eight  days  after, 
^"^  otherwife  the  defendant  may  give  htm  a  rule  to  de- 

clare ;  and  if  no  declaration  comes  in  within  the  li* 
mited  time,  the  defendant  may  nonfuit  the  plaintiff 
and  have  his  cofts  taxed.  C§$npl.  S$il.  C.  B.  t4. 

So  if  the  defendant  appear  by  fupirfideasy  and 
will  not  take  a  declaration,  the  plaimiff  may  haie 
judgment  againft  him  by  ml  djciu  IUd» 
Piaintiffhas  to  ^"^  wbere  a  defendant  outlawed  caufed  the  fame 
declare  until  theoutlawry  to  be  reverfcd,  the  piatntiff  hae  till  the  end 
um^ ^^^^^^  of  tbtfic0nd  ttrm^  after  reverfing  the  fame^  aad  no- 
^"°*  tice  thereof  given,  to  declare  in  \  but  if  he  does  not 

proceed  within  two  terms  next  after  notice  tsf  re- 
verfing the  outlawry,  the  defendant  (kali  have  Us 
.  'tofts  to  be  taxed.    R.  7r«  33  C«r*  a.  CL  B. 

Where 
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Wbese  the  plaintiff  does  not  declare  within  (woThenlf»VAa 
terms  after  outlawry  rwerfed,  the  defendant  may  ^•*^«^<»» 
give  a  rule  to  this  effect,  v/z.  That  unlefs  the  plain- 
tiflFdeclares  within  four  clays  afrer  notice  of  this  rule 
to  him.  or  his  attorney  given,  he  (hall  pay  to  the 
defendant  or  his  attorney  cofts  to  be  taxed.  Pra^* 
Rtg.  TJX.     Tif  V,  Cawfey. 

The  plaintiff  cannot  be  nonproffed  after  tbeNonprn, 
outlawry  reverfed,  for  be  cannot  lofe  that  wiit^ 
whicb»  by  reverfal,  is  become  Void.    Prail.  Rfg^ 

The  declaration,  after  reverfal  or  fuperfeding  of  The  declantioB, 
the  outlawry,  has  no  need  to  be  laid  in  the  fanie 
county  in  which  the  former  original  was.  made.  So 
held  on  demurrer,     t  i^^*  245. 

Where  the  original  and  outlawry  were  in  Londw^Vtaw. 
and  jDD  the  reverfal  of  the  outlawry,  the  plaintiff  de- 
clared in  Sujix^  on  which  it  was  infifled,  that  the 
original  being  laid  in  Lond^iiy  the  plaintiff  could  not 
declare  in  the  adion  in  another  county,  though  th<$ 
qtufeqf  aAion  was  tranfitt}ry  ;  but  the  prothonotariea 
certifying,  that  the  courfe  of  the  court  was»  that  aU 
tho'  the  original  be  laid  in  Lmdon  for  the  expediting 
the  outlawry,  yet  when  the  defendant  comes  in,  the 
plaintiff  may  declare  againft  him  in  any  other  county, 
be  the  a£lion  local  or  tranfitory  v  And  thef/o/  ai 
Jac.  I.  r.  i6«  /•  4«  giving  the  plaintiff  generally  a. 
power  to  commence  a  new  adion  or  fuit,  within  a 
year  after  the  outlawry  reverfed,  the  plaintiff  may 
do  it  in  this  cafe,  to  warrant  his  declaration  deli-  ' 

vered  within  the  courfe  of  the  court.  And  the  plain- 
tiff liad  judgment,    a  Crtmp^  70. 

By  the  21  Jac.  2.  c.  16./  4.  it  is  enaScd,  Thatlf«»efeiMlwt  bt 
if  in  any  adion  brought  by  original,  and  the  de- ^^'Jii^^i^r^^ 
fendaot  therein  be  outlawed,  and  Oisll  after  reverfe  fame,  thepiufi. 
the  outlawry;  that  then  the  plaintiff,  his  heirs, t'^A^r com. 
ex^utors,  or  adminiftraiors,  as  the  cafe  ftall  w-^TajTwithiiV** 
quire,  may  commence  a  new  a6ltoi\^or  fuit  from  year  After  r«ch 
time  to  time,  within  a  year  after  fucb  judgmeat  of  jv^^sneot  of 
outlawry  reverfed,  and  not  after.  ^^^1^^^* 

\    ^  And . 
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BtffercdiMr.  ,     And  by  the  31  ££2.  r»  3-  /  3«  it  is  eoaded^ 

r  w'fhr  ^r  b^  '^^^^  before  the  allowance  of  any  writ  of  crroi', 

wtncof'apco* 'or  reverfing  of  any  outlawry  be  had  by  plea  or 

cUnacioa,  biU  otherwife»  through  or  by  want  of  any  proclama- 

vyt^S^d^    tion  to  be  had  or  made,  according  to  the  form  of 

^^  the  faid  ftatute»  the  defendant  in  the  ^igina/thM 

put  in  bail,  not  only  to  appear  and  anfwtr  u  the 

plaintiff  in  tbi  formtr  fuity  in  a  new  a£tim  t9  be 

iommeneed  by  the  /aid  plaintiff  fer  tbe  caufe  menti§a^ 

id  in  tbe  firji  aSlion^  hut  alfo  to  fittisfy  the  cendtnam^ 

tioHy  if  the  plaintiff  Jball  begin  bis  fuit  befire  tbe  end 

eftfV9  terms  next  after  tbe  allowing  tbe  writ  ef  errer^ 

or  etberwife  avoiding  ef  tbe  Jaid  outlawry.     Vide 

rule  M.  12  Geo.  i.  to  the  iame  efled  as  this  aft 

refpedling  the  condition  of  the  recognizance  of 

bail. 

Bill  lobt  KT-        //  is  ordered^  that  in  all  cafes  where  bail  (hall  be 

it^sllfltt  «-'    ^'^  ®"  ^'*^*  ^^  ^"^''*  '"^^^  *^^'  '***"  Itkcwifc  be 
Jptioji."  ^'     perfeded  within  four  days  after  exception  uken 

thereto,  or  in  default  thereof,  the  clerk  of  tbe 

errors  of  this  court  fhalP  nonpros  fuch  writs  of 

error.  R.  M.  6  Geo.  2.  Reg.  6. 
Soperlcdieg  th«  Upon  fuperfeding  the  exigent,  if  plaintiff  delivers 
mrieeat,  a  dc-  ^  declaration,  there  (hould  be  a  notice  to  plead,  and 
vJrcdTuere  ^  ^^^  given  to  plead  before  judgment  for  wane  of 
awftbttrulttoa  plea  can  be  figned  ;  and  defendant  has  in  fuck 
^•d  lifen.       ^afe  the  fame  time  to  plead  u  in  other  cafes.  Bearnn 

271.  Swinby  v.  ff^oodboufe. 


Proceeding  to  Outlawry  ajier  yudgment. 

k.  B.  This  Ii^  you  have  judgment  againft  a  man  that  lurks 

loeant  where  the  in  feveral  countics,  in  regard  you  cannot  regulafly 
J?I^"^J""*^'have  execution  againft  him  in  more  counties  than 
one  at  a  time,  the  beft  way  is  to  fue  him  to  out- 
lawry after  judgment,  for  then  you  may  take  out 
as  many  writs  of  cafiat  utlagatum  againft  biai  as 
you  picafe,  and  this  for  a  foiall  charge ;  befides,  it 

(area 


ftvcs  you  the  charge  of  reviving  the  judgment  by 
JuTi  facias  after  the  year,  and  you  have  an  ixigint 
iinmediatcly  after  the  return  of  the  ca.fa.  without 
an  aUas  and  pluritSy  and  it  is  faid,  without  a  writ 
of  proclamation. 

Firft,  fue  out  a  €a.  fa*  for  the  debt  and  cofts.  The  method  ^ 
as  the  cafe  is,  into  the  fame  county  where  the  adion  P'^'^^^^t* 
was  laid,  and  get  mn  eftinvintus  returned  by  the 
IhcriiFs  then  carry  fame  to  the/jr/^r«/«rof  thefame. 
county,  who  will  make  out  an  exigent  thereupon,  ProdamitiM 
which  muft  »be  delivered  to  the  underOierifF,  to  be  •^^  XU 
returned  as  other  ixigtnts  are. 

The  exigent  being  returned,  the  clerk  of  the  out* ' 
lawries  will  make  out  a  tapias  utiagattim  into  as 
many  (everal  counties  as  you  will,  either  in  England 
or  fyalis^  gtnerol  oifpecial\  and  if  the  defendant  be 
taken  he  cannot  be  difcharged  without  fitisfaflion 
to  the  plaintiff,  or  pardon  of  the  outlawry,  or  re* 
veriing  the  fame  for  fufficient  error. 

George  the  Third,  Vc.  To  the  warden  of  our  Soperfedcu  op. 
prifon  of  the  Fleets  greeting  :  H^bereas  H.  JV.  late  •»  ^'^f*!  ^ 
of  the  partih  of  St.  George  the  Martyr^  in  the  County  *'*'***^^* 
of  MiddUfex,  Gentleman,  otherwife  called  F.  fv. 
of  the  paridl  5>f  St.  Ge&rge  the  Martyr^  in  the 
county  oiMiddlifex^  Gentleman,  was  lately,  by  ?ir« 
tue  of  our  writ  of  exigent^  to  our  (berifK  of  London 
direded,  outlawed  in  London  on  Monday  next  be* 
fore  the  feaft  of  St.  Mark  the  Evangelifl^  in  the 
twenty- fourth  year  of  our  reign,  at  the  fuit  of 
H.  fr*\m  plea  of  debt  for  90/.;  which  Yaid  out- 
lawry, for  certain  reafons  our  juftices  at  Wejimin- 
Jler  efpecially  moving,  is  reverfed  and  annulled ; 
therefore  we  command  you.  That  you  wholly  for- 
bear to  feize  inso  our  hands  any  of  the  goods  or 
chattels,  lands  or  tenements,  of  the  faid  F.  fy.or  in 
any  wife  to  molefi  him,  by  reafon  of  the  outlawry 
aforefaid  ;  and  if  you  have  feized  into  our  hands 
any  of  the  goods  or  chattels,  lands  or  tenements,  of 
the  faid  F.  IV.  by  reafon  of  the  outlawry  aforefaid, 
and  not  otherwife ;  that  then  you  deliver  unto  the 
laid  F.  W*  without  delay,  the  faid  goods  and  chat* 

tda» 
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reverial  of  out- 
lawry, where 
hiH  it  p«t  iji* 


Cell,  lands  end  tenements,  and  permit  hin  the  (aid 
F.  fy.  without  delajy  to  go  at  lar^ie,  as  vouvill 
anfwer  the  contrary  at  your  peril.  Witners  Alo'  \ 
0ttJir  Lord  Loughhtr^ugh^  at  Wtftminfler^  the  2$di 
day  of  Novembtr^  in  the  tvirenty*fiftb  year  of  our 
rcign. 

Gi§rgi  the  Third,  i^c.  To  the  warden  of  oar 
prifon  of  the  FUtt^  greeting  :  fybenaSy  we  latelf 
commanded  you,  That  yod  (hould  caufe  to  b(  de- 
manded H.  N.  late  of  L9nd$n^  Efq.  from  hufiingta 
hufting)  until  according  to  the  law  and  cufiomGf 
our  kingdom  of  England^  he  (hould  be  outlaireil,  if 
be  did  not  appear ;  and  if  he  did  appear,  then  to 
take  himt  and  keep  him  in  fafe  cufiody,  fotbatyoa 
might  have  his  body  before  our  juftices  at  Wtfiwit^ 
Jlity  from  the  day  of  Eafler  laft  p^ft,  to  anfwer  » 
H.  P.  in  a  plea  of  trefpafs  on  the  cafe,  to  the  da- 
mage of  the  faid  //.  of  130/.  By  virtue  of  which 
iaid  writ,  the  faid  //.  N.  was  afterwards  outlawed, 
which  faid  outlawry,  for  want  of  the  return  and 
filing  of  our  writ  of  proclamation,  is  altogether  void| 
and  of  no  force  nor  eiFed  in  law :  And  fuJ»rM/thc 
faid  H.  N.  hath  put  in  and  petfeded  bail,  to  as* 
fwer  the  faid  //.  P.  in  the  plea  aforefaid ;  There* 
fore  we  command  you.  That  if  the  faid  H.  N.  be 
detained  in  our  faid  prifon,  under  your  cuftody,  up- 
on that,  and  no  other  occafion,  then  permit  him  to 
go  at  large,  at  the  peril  atteodiog  the  aegloS  thcif« 
oL    Witncfs,  £3*^. 


Proceedings 
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0toeeeMng«by  originaijaiittare 
Claufum  fregit. 

THIS  pra£tice  is  equal  to  the  writ  of  venire 
/atias  in  the  court  of  Eicchequer,  and  anfwers 
the  fame  purpofe;  as  the  fummons  on  the  original 
may  be  left  at  the  defendant's  houfe  if  he  does  not 
appear,  then  iflues  a  diftringas   to  levy   on    the 
goods  40i  and  which  may  be  made  returnable  any 
doj  in  term^  and  nttd  net  have  15  days  between  the 
tefte  and  return^  before  the  ftatute  of  19  W.  7.  r.  9* 
which  allowed  the  writ  of  caplus  ad  refpondendum 
in  adions  on  the  cafe,  a  pra£tice  was  introduced 
in  this   court,    of  commencing  the   fuit   by   an 
original  writ  of  trefpafs,  quare  claufum  fregit^  for 
breaking   the  plaintiff's  clofe  vi  ei  armisy  which 
by  the  old  common  law  fubje6led  the  defendant's 
perfon  to  be  arrefted  by  writ  of  copiai^   and  then  . 
afterwards  by  connivance  of  the  court,  the  plaintiff 
might  proceed  to  pfofecute  for  other  lefs  forcible 
injury.     This  pradice  ftill  continues,   and  faves 
the  trouble  of  fervingthe  defendant  perfonally  with 
a  writ  of  capiat  $  for  if  the  defendant,   upon   the 
&eriff 's  fummons,  left  at  his  houfe,  and  he  having 
returned  notice  on  the  writ  to  the  defendant,  d  >es 
not  appear^  a  diftringas  iflue-s  againft  his  goods ; 
and  if  he  does*  appear,  the  plaintiff  may  declare 
againft  him  in  any  adtion  he  (hall  think  proper, 
and  after  judgment,  purchafe  a  fpeciai  original^   to 
warrant  the  proceedings,  which  will  prevent  the 
judgment  being  arrefted  or  revcrfed 

Therefore  the-  firft  ftep  neceffary  to  be  taken  is,  Thcfirftft«f« 
to  make  a  pracipe  for  the  curfitor  of  the  county 
where  defendant  dwells,   and  a  memorandum  or 
minute  on  a  ix.  td.  ftamp,  as  on  other  writs. 

O  o  London^ 


^62  Original  ^are^  &c* 

Precipe  ftfr the       London^  (AT.)  Original  quare  claufum  frtgtt^  for 

origiatU  'John  Dinn  againft  Richard  Fenn^  late  of  London^ 

hofier,  trefpafs  at    London^  returnable  before  hit 

A4ajefly's  juftkes  at  Wijlmnfiir^  in   15  days  of 

Eajlif.  y.  r.  Attemej, 

How  to  proceed      Take  thefe  to  the  curfitor  for  London^  and  he 
^^^^  will  make  out  and  Teal  the  original,  pay  41.  6^. 

then  get  a  fummons  from  the  (heriffs»  pay  21.  4^. 
give  it  to  your  officer^  and  he  will  fummon  defend- 
ant, pay  him  51.  each  defendant.  On  the  appear* 
ance  day  of  the  return,  fearch  at  the  filacer's  for  the 
appearance ;  if  none,  get  original  returned  by  the 
iherifFsy  and  file  fame  with  the  cuftos  brtvium^  pay 
4^.  he  will  give  you  a  note  of  the  name  of  the 
caufe,  and  (herifF's  return,  which  take  to  the  fila- 
cer, pay  fid. ;  if  the  return  be  notice  to  the  defend- 
ant, then  make  out  a  writ  of  difiringas^  in  the  fol- 
lowing form,  ingrofs  fame  on  a  %s.  bd,  flainpt 
parchment,  make  a  pracipt  for  fame,  pay  figniog 
with  the  filacer  2s,  td.  feal  7^*  take  it  to  the 
flierifK  office,  and  they  will  grant  a  warrant  to 
diflrain  defendant's  goods  to  the  value  of  401.  give 
it  to  your  officer,  and  if  ho  levies,  pay  him  I  Of.; 
get  the  diftringai  returned,  then  make  out  an 
alias  thereon,  adding  the  words  a$  f^rmgrlf  fw 
bavi  commanded  you^  and  if  no  appearance  is  en- 
tered on  the  return  day,  which  may  be  on  a  day 
certain,  and  being  figned  and  fealcd  as  befofet 
you  may  move  to  increafe  the  ifliies  in  the  tra- 
fury  chamber,  or  by  a  ferjeant,  fee  lOf.  bd.  in 
court,  the  court  will  give  40/.  or  ^oL  oa 
the  fecond  dijiringat^  provided  the  debt  be  larg^ 
U.  B.  The  rule  (hould  be  left  with  the  (beriff 
with  the  alias  diflringas^  to  warrant  his  levy.  If 
you  fhould  not  have  fufficient  returned,  then  get 
return  of  the  alias^  and  if  no  appearance  enterdi 
make  out  a  pluries^  which  being  figned  and  feaied 
as  before,  move  in  the  treafury  chamber,  or  by  a 
ferjeant  for  a  further  increafe  of  ifTues  to  the 
amount  of  the  whole  debt  and  coftss  draw  up  rule, 

and 


Original  ^^vt^  8cc.  ^6j 

and  deliver  plurus  with  it  to  the  (herifF,  who  will 

grant  his  warrant  to  the  officer  to  diftrain  to  the 

amount.  ^  Which  being  done,  get  return  of  the 

plttrUf^  and  then  move,  if  no  appearance  entered,  ^ 

to  fell  the  iflfues,  purfuant  to  the  ftatute  of  lo  Gfc» 

3.  f«  50.  as  in  p.  532*     |f,the  defendant  appears, 

then  declare  againft  him,  in  what  adion  you  think 

proper,  and  proceed  as  in  other  anions.  N.  B,  As 

to  ^e  Vifttii^  if  it  be  a  tranfitory  a&ion^  may  be  laid 

in  any  county,  and  declare  generally,  as  in  other 

cafes. 

Gtorgt  the  Third;  &"(.  To  the  IberiiFs  of  Lon*  Diilrbgiti 
i^n^  greeting:  We  command  you,  that  you  dif- 
train Richard  Fenn^  late  of,  ^r.  hofier^  by  all  his 
lands  and  chattels  in  yo^r  bailiwick,  fo  that  neither 
be,  nor  any  one  for  him,  do  intermeddle  there* 
with,  until  you  (hall  have  another  command  in 
that  behalf  from  us;  and  that  you  anfwer  us  for  ^ 

the  iffues  of  the  fame,  fo  that  he  be  before  our 
juflices  at  Wtftminfltr^  on  Wtdnefday  next  after  three 
weeks  from  the  day  of  Eaftny  to  anfwer  John  Dtnn 
in  a  plea,  wherefore  with  for^e  and  arms  he  broke 
tlie  clofe  of  the  faid  John  at  Lcndofij  to  the  great 
damage  of  the  faid  Johny  and  to  hear  judgment  for 
his  many  defaults;  and  have  you  there  this  writ. 
Witnefs,  Alexander  Lord  Loughborough^  &c. 

London.     Diftringas  for  John  Dtnn  againft  Rt-  Praecipe, 
€hard  Fgnn^  late  of,  (5fr.  houer,  trefpafs  at  London^ 
returnable  on  JVednefday  next  after  three  weeks 
'  from  the  day  of  Eafltr. 

If  the  defendant  appears,  he  enters  it  with  the  Appearance* 
filacer  of  the  county  where  the  original  is  direft- 
ed ;    pay   it.  6d. ;    and   to  prevent    a   diftringas 
ifluing,  it  muft  be  done  on  the  appearance  day  of 
the  return  of  the  original. 

Landonj{S,)  Appearance  for  Richard  Fenn^  late  Pratcipc  for  the 
of  London^  hofier,  at  the  fuit  of  John  Denn^  to  an  "PP**'""- 
original  quan^  ^c.  returnable  in  15  days  of  Eafter. 

J.  K.  Attorney. 

N^  B.  A  memorandum  or  minute  is  to  be  deli- 
iFtred  t)n  a  is.  bd.  ftamp  at  fame  time* 

O  0  2  On 
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On  a  chufumfregtt  the  plaintiff  may  declare  in 
any  adion.     Coeke^s  Rep.  75. 
Both  ivfi  ue         Original  returnable  in  one  montb  from  Baftir^ 
^^""^^l  day,  Sunday  20th  of  April.     The  defendant  not 
anct.  *    appearing   Wednefday    following,    on  Thurfiay  a 

diftringas  was  iflbedr  On  that  day  defendant  en- 
tered his  appearance,  and  on  Friday  morning  levy 
was  diade  of  401.  Rule  why  thefe  iflTucs  fliould 
not  be  repaid  with  cofts,  coanfel  alledging  that 
defendant  had  till  Thurfdof  to  appear.  Court  held 
he  muft  appear  within  four  days  of  the  return, 
which  are  inclufive  both  of  the  return  day  and 
quart$  diepojl.  Rule  difch.  Fano  v.  Coken.  H.  Block, 
Rip,  9.  ^ 

Venae.  You  make  the  original  in  any  county  where  the 

defendant  has  goods,  and  if  be  appears,  you  niaj 
deliver  a  declaration  changing  the  venue» 


Jfitfatitf: 


C  B^s  3 


3(nfantfif* 

BY  the  common  law,.a  mak  oxfemaU  \%  called 
an  infant  till  the  age  of  twenty-one  years, 
Co.  Liu  tji.b.;  but  by  the  civil  law,  the  age  of 
feventeen  years.     Ihid. 

An  infant  may  bind  himfelf  to  pay  for  bis  necef-  fn  what  cafei  he 
fzry  m^at,  drink,  apparel,  neceflary  phyfic,  and  JJ^JjJ^ili^*"* 
Aich  other  neceflaries,  and  likewife  for  his  good 
teaching  and  infirudion,  whereby  he  may  profit 
himfelf  afterwards  \  but  if  he  bind  himfelf  in  an 
obligation,  or  other  writing)  with  a  penalty  for  the 
payment  of  any  of  thefe,  chat  obligation  fliall  not 
bind  him.  Gf.  Lit.  172.  a.  And  if  he  brings  the 
materiaJs  to  the  caylor,  there  is  no  need  to  aver 
that  they  were  fuitable  to  his  quality.  Lat.  157* 
Neceflaries  fpr  an  infant's  wife,  are  neceflaries  for 
him,  but  not  if  provided  in  order  for  the  marriage. 
Sir.  168.;  and  upon  fuch  contrad  by  an  infant, 
an  ajfumpjit  Wts.  Lat.  167.  Jon.  146.  PaL  528. 
Or,  if  he  gives  a  fingle  bill  for  money  upon  fuch 
contra  A,  it  binds  him.  i  Roll.  729.  /.  20.  Cro. 
£tiz.  920.  I.  Lfv.  86.  The  court  (hall  judge 
what  things  are  neceflary.  Cro  Eliz.  583.  If 
goods  not  neceiTary  are  delivered  to  an  infant,  who 
after  full  age  promifes  to  pay,  he  is  bound.  Str, 
690.  An  infant  (hall  be  charged  for  a  trefpafs 
done  by  him.  Com.  Dig.  3.  v.  1 70.  So  an  infant 
of  feventeen  years  of  age  (hall  be  charged  for  m^ 
licious  words.     Noy.  129. 

If  a  warrant  of  attorney  be  given  by   an   in*  If  warrant  of  at. 
fiint  and   another,  and   judgment   is    entered   up  5®'"**  ***' «'^*" 

.  ,  '  "^  .    °         Ml         I         •  '^  in  part,  4Dd 

thereon,  the  C()urt,  on  motion,  will  order  the  n<ime  judgg^^t^^fo. 
of  the  infant  to  be  ftruck  out  of  the  warrant  ot  oo« 
attorney,   and  fet  afide  the  judgment  as  a^^inft 
him.     2  Black  Rip.  1 1 33.  M^ttiu^  y.  St.  Aubm 
Mnd  others. 

Oo  3  An 
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Hew  to  proi^-  An  infant  is  to  prorecute  a  fuit  by  his  guardian 
cute  and  defend,  of  bcft,  friend, '  though  the  term  ufcd  is  procbtin 
emy^  which  is  next  friend  \  but  he  cannot  defend 
by  fuch  next  friend,  but  muft  defend  only  by 
guardian,  becaufe  the  law  fuppofes,  that  where  he 
demands  or  fues  for  any  thing,  it  is  for  his  benefit. 
And  therefore  the  law  is  not  fo  watchful  in  that 
cafe  of  the  perfon  to  take  care  of  his  fuit,  as  where 
^c  is  to  be  defended,  and  may  fufiain  a  lofs )  for  the 
law  is  fo  careful,  left  there  (hould  be  prejudice  done 
to  the  infant,  that  it  will  not  fufier  any  perfon  but 
a  guardian  to  defend  for  him,  who  may  be  called 
to  an  account  by  the  infant)  for  ois  managemenc 
and  behaviour  therein. 

And  therein  there  is  diiFerence,  where  an  infant 

brings  an  a6lion  in  his  own  right,  and  wherein  the 

right,  and  for  the  benefit  of  another ;  for  if  be  foes 

in  another's  right,  as  executor  or  adminiftrator,  it 

ihall  never  be  afligned  for  error,  becaufe  it  is  fnp- 

pofed  for  his  benefit,  however,  chat  ke  can  have 

no  lofs  thereby}  but  if  in  that  cafe,  judgment  be 

given  againfi  himfelf,  he  himfelf  may  affign  bis 

fuing  by  attorney  for  error,  becaufe  of  the  p^rfonai 

prejudice  he  receives  thereby. 

If  ioinedhf  Yct  if  an  infant  be  joined  with  others,  in  fuing 

\nr\l^tlT!!L  in  ^^^  "g^^*  o^  another,  the  aflion  may  be  brought 

ther,  may  be      by  attorney,  for  they  all  make  but  one  perfon  in 

bf ought  b}  at.    )aw,     3  Cro.  377, 

irdcfendant  in       ®"'  *"  *^'  ^*^"  where  an  infant  is  defendant, 
all  cafes  muftiue  though  it  be  in  another's  right,  and  though  joined 
by  guardian.       vvith  Others,  he  muft  fue  by  guardian. 
]f  hcappc^rs  by      j^j  ^W  a6tions  real,  perfonal,  or  mixed,  againftan 
error?^^* '  "     infant,  if  he  appears  by  attorney,  it  is  error.     8  G* 

58.^.  9  Co.  30.  *. 

Tafaotdircharged     Infant  joined  with  his  brother  in  a  warrant  of 

fr  mexcotion,  attorney    which     was    entered    up,    and    infant 

warraau '^'^  *     taken  in  execution,  to  procure  his  difcharge,  be 

alone  gave  a  fecond  warrant  which   was  entered, 

an(i  again  taken  in  execution.     Rule  why  the  laft 

judgment  (hould  not  be  fet  afide,  and  the  warrant 

of  attorney  cancelled.     Caufe  fbewn  was,  that  in 

equity 


equity  the  %Sts  of  an  infant  are  often  conGrmed, 
fuch  as  an  agreement  to  fell  an  eftace,  i^c.  But 
the  court  faid,  Such  ads' of  an  infant  are  onl/ 
voidable,  are  allowed  in  equity  to  be  confirmed, 
but  not  fuch  as  are  actually  void.  A  warrant  of 
attorney  is  of  the  Utter  defcription,  which  the 
court  cannot  make  good,  though  there  appear  cir* 
cumfiances  of  fraud  on  the  part  of  the  infant.  Rule 
abfolute  without  cofis.  Saundtrfon  v.  Mam  H. 
Black.  Rep.  75, 

If  an  attorney  undertakes  to  appear  for  an  infant,  If  attorney  un* 
and  enters  it  per  ettornfitum  \  it  may  be  amended, '^^[^^^'j^y^^'^^'^Q - 
^nd  m^de  per  guardlanum.     Sir.  114.  u  by  guardian. 

If  an  infant  does  not  name  a  guardian  to  appear  riainciffm«y 
by,  the  court  will  give  leave  to  plaintiff  10  do  it  name  me,  ifin- 

f^\'  ^  "^  fant  drc9  not  ap- 

lOr  mna.  ^^^  by  guardUn, 

Plaintiff  fued  by  capias^  entered  an  appearance  ac-  where  the  de- 
cording,  &^.  defendant  pleaded  genera)  ifllie.    Iffue  fendant,  &c.  is 
delivered   with  notice  of  trial,  caufc   fct  down ;  *"J;;[;^-'^^^^^^^^ 
juft  as  the  caufe  came  on,  plaintiff  difcovered  de- api^y  to  bim  to 
fendanc  to  be  an  infant  of  about  17  years  old,  fo  name » guardian  5 
that  he  ought  to  have  appeared  and  pleaded  by  J;}/^^^^?!*!^^^" 
guardian  i    therefore,    if  the    plaintiff  had  pro    muft  apply  to 
ceeded  to  judgment  on  this  record  it  would  have  the  court  to 
been  error.    It  wa»  moved  on  behalf  of  plaintiff,  fo^^^^^, 
that  the  defendant  or  his   attorney    might  fhew 
caufe  why  the  appearance  in  the  filacer's  book  (hould 
not  be  tiruclc  out,  and   defendant  be  obliged   to 
appear   and  plead  by  his  guardian,  and  why  the 
record  fliould  not  ^e-amended  conformably  thereto, 
and  why  the  plaintiff  fhould  not  have  his  coils  oc- 
cafioned  by  the  defendant's  attorney,  who  mufl  be 
fuppofed  to  know   his  client  was  an  infant,    and 
fo  had  led  the  plaintiff's  attorney  on  to  proceed 
thus  far  efroneoufly  ;  there   was  an  affidavit  of  the 
hSt  that  fVaUs  was  a  trufleefor  the  defendant  in  a 
fettlement,  and  mufl  know  he  was  not  of  age  when 
he  pleaded.     On  (hewing  cdufe,  it  appeared   that 
/i^i2/jT  acquainted  the  plaintiff's  attorney  that  the 
defendant  was  an  infant  (but  this    was  after  plea 
pleaded),  and  he  not  believing  it  proceeded  fo  far. 
O  o  4  Cur. 


5^8  ^infiim. 

Cur.  In  this  cafe  the  plaintiff's  attorney  ought  to 
have  applied  to  the  defendant  to  name  a  guaidian, 
and  if  hq  did  not  if)  fix  days,  then  plaintiff  ought 
to  have  applied  to  the  court  to  oblige  him  fo  to 
do;  and  it  was  the  plaintiff's  own  fault  to  proceed 
erroneoufly,  although  no  notice  had  been  given  to 
him  that  the  defendant  was  not  of  fuil  age; 
and  if  the  plaintiff  had  proceeded  to  judgment,  and 
error  had  been  brought,  and  afterwards  the  plaintiff 
had  moved  here  to  have  made  the  record  right, 
this  court  would  nojt  have  done  it ;  and  therefore 
as  to  cofts,  there  is  more  reafon  that  the  plaintiff 
fliould  pay  cods  for  being  permitted  to  have  the 
record  made  right,  then  that  the  defendaot  (hoald 
pay  cods  to  the  plaintiff;  however,  as  cofts  had  not 
been  prayed  by  the  defendant,  let  the  defendant 
plead  by  guardian  in  fix  days,  and  let  the  record 
be  made  agreeably  thereunto,  without  cofls  on 
either  fide.  Sh'tpman  v.  Stevens.  2  IVilf  50. 
Ifheisfemd  If  an  infant  be  ferved  with  procefs  to  appear 
rourt  miTmake  ^X  attorney,  the  court  will  make  a  rule  for  him  to 
himappeMby  appear' by  guardian ;  or  plaintiff  to  be  at  liberty 
guardian.  jq  ^ame  one,  to  appear  and  defend  for  him,   BeHrm 

418.     Gtadmanw.  Bateman. 
Cinnotyifhe        An  infant  who  lives  with,    and   is   properly 
^trenu^  bind      '""'"tained  by  her  parent,  cannot  bind  herfelf  to 
hlmfeif tot       ^  ftranger  for  neceffaries.     Common  appearance 
(Iraoger  for  oc  ordered,    a  Black.  Rep.  j  326.  Bainbridgi  v.  Piek- 

ccilariei.  ^y„^^ 

Before  deciara-       The  Writ  may  be  ferved  at  the  fuit  of  the  infant, 

!n  "ft  be^r^oi".  ^"'  before  declaration  a  guardian  muft  be  appointed 

mu      appoint-  ^^  ^j^^  court,  which  is  done  either  by  talcing  the 

guardian  and  infant  before  a  judge  at  his  chambers, 

who  muft  be  prcfent,  or  by  petition  ;  if  by  petition 

it  is  thus : 


Ifl 
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Ifl  the  Common  Pleas. 

A.  B.  the  younger,  plaintiff, 

and 
C.  £).  defendant. 

7>  ihi  Right  Honourable  Alexander  Lord  Lough* 
borough.  Lord  Chief  Jujiict  of  bis  Majefiys  Court 
of  Common  Pleat. 

The  humble  petition  of  A.  B.  the  younger,  an 
infant  under  the  age  of  twenty-one  years,  the 
plaintifF  in  this  caufe, 

Shewetb^ 

That  your  petitioner  has,    as  he  is  advifed,  Petidontoafiigii 
good  caufe  of    adion    againft  the  above-named  ■^^■J^'JIjJ*  ^ 
6\  D.    for   aflaulting,    beating,    wounding,  and  ^'* 
ill-treating  your  petitioner  i  and    that  your  peti- Tobeingroded 
tioncr  has  fome  time  fince  commenced  an  ad^ion  **«»  *  "**»*«  ^^* 
againft  the  faid  C.  D.  for  the  fame;  but  in  regard  ft*«P«P*P«* 
that  your  petitioner  is  an  infant  under  the  age  of 
twenty-one  years, 

Your  petitioner  therefore  mod  humbly 
prays  your  Lordfliip,  to  affign  unto 
him,  G.  F.  of,  i^c.  merchant,  your 
petitioner's  father,  as  and  for  your 
petitioner's  guardian,  to  profecute  the 
faid  adion  againft  the  faid  C.  i>« 

And  your  petitioner  (hall  ever 
pray,  kic. 

Underneath  which  petition  write  the  following 
acceptance : 

I  do  hereby  agree  to  accept  to  be  the  guardian  Acccpu&e^ 
to  the  above-named  A.  B,  an  infant,  according  to 
the  prayer  of  the  above  petition.  G.  F. 

Witnefs  J*  G.  attorney  for  plaintiff. 

K.  B.  The  infant  muft  fign  the  petition. 

13  J»  G* 
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Afiidatit;  y^  G»  of,  Ss^r/ gentleman,  attorney  for  the  plain* 

tift  in  this  caufe,  roaketh  oath   and  faith.   That 
To  be  ingrofTed   J,  B.  the  above-named  plaintifF,  did  on  the 
on  a  iicbic  64.     Jay  of  duly  fign  the  petition  hereunto  an* 

^^^9*  nexed,  in  the  pre  fence  of  this  deponent:  And  this 

deponent  further  faith,  That  he  was  ilfo  prefent, 
and  did  fee  G,  F.  the  perfon  mentioned  in  the  faid 
petition,  duly  (ign  the  acceptance   or  agreement 
there  underwritten,  in  order  to  his  being  a  guar* 
dian  to  the  faid  /f.B.  the  younger. 
Wher«touke         Take  the  petition  and  affidavit  to  the  judge*s 
petiiionj&c.       chambers,  who  will  thereupon  make  his  ad miffion 
for  plaintiff  to  profecute  by  his  guardian,  paj  its.: 
take  fame  to  the  prothonotaries  office,  and  enter  it 
on  their  remembrance  roll,  pay  7,5, ;  leave  admif- 
fion  there,  and  when  you  declare,  annex  a  copy  of 
the  admiffion  to  the  declaration. 
The  form  of  the       London  j  (S^)  6\  D,  late  oi  London^  yeoman,  was 
detlaratJoji,         attached  to  anfwer  jl.  Bn  in  a  plea  of  trefpafs  on 
the  cafe ;  and  whereupon  the  faid  /f.  B.  by  G.  B* 
who  is  admitted  by  the  court  of  our  Lord  the 
King  here,  to  profecute  for  the  faid  J.  B.  who  is 
wiihin  the  age  of  twenty-one  years,  as  the  next 
friend  of  the  faid  J,  B.  complains.  For  that  whereas 
(the  fame  as  in  other  cafesj ;  wherefore  the  faid 
jf,  B*   fays  he  is  injured,   and   hath   fufiained  da- 
mage to  the  value  of  loo/.  and  therefore  he  brings 
his  fuit,  fcff. 
Ven.  &  ha.  Corp.      In  the  i/^AiVf  and  habeas  corpora  juraiorum^  fay 
A,  J5.  by  his  next  friend  plainiiff,  or  C  D.  by  his 
next  friend  defendant. 

This  is  the  only  difference  in  the  fuit  (except 
in  the  jtirata)^  there  you   make   the  plaintiff  ap- 
pear by  his  next  friend,  or  the  defendant,  if  it  fo 
happen. 
Deface.  It  has  been  faid,  that   an  infant  cannot  defend 

without  a  guardian;  therefore  you  mud  either  take 
him  and  the  guardian  before  a  judge  to  be  aJmic^ed, 
or  it  may  be  done  by  petition,  as  follows,  naming 
the  caufe* 
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^  tie  H'gbi  Honourable  Alexander  Lord  Lough- 
borough, L^ri  CW^  Jw/^w  o/his  Majejlfi  Court 
of  Common  Pleas. 

Tbe  humble  petition  0/  C  />•  an  infant,  under 
the  age  of  twenty-oae  years^ 

Sbewith^ 
That   the  plaintiff  hath  lately  commenced  an 
adion  at  law  againft  your  petitioner,  for  [here  fet  Petition  toaffim 
forth  the  caufi  of  a^ion],  and  your  petitioner  is  l^^^J^^"  ^"^  ^^ 
advifed  and  believes  that  he  has  a  good  defence  to 
make  thereto  s  but  in  regard  your  petitioner  is  an 
infant. 

Your  petitioner  humbly  prays  your  Lord- 
(hip  would  be  pleafed  to  affign  G.  H, 
of,  i^c.  as  his  guardian  to  defend  his 
fuit. 

And  your  petitioner  ihall   ever 
pray.  C  £>, 

I  do  accept  and  agree  to  be  the  guardian  of  the  Affidavit  U  aifo 
iaid  C  D.  an  infant,  according  to  the  prayer  of 'J^"?"^'"*" 

^,        .  .  .  '  ®  '^     -^  the  former  one 

the  above  petiUon,  ^^  profcwte. 

Witnefs,  J.  G.  G.  H.   : 

Take  the  petition  and  affidavit  to  the  judge's 
chambers,  leave  it  therefor  his  admifSon,  pay  i2s* 
then  take  the  admiffion  to  the  prothonotaries  office, 
and  enter  it  on  a  remembrance  roil,  pay  2x. ; 
annex  a  copy  of  the  admiffion  to  the  plea.  Enter 
appearance  with  the  filacer  (except  in  ejeSfment)^ 
then  with  the  prothonotaries. 

And  th(  faid  C.  D.  by  G,  H.  who  is  admitted  Plea  of  infancy 
by  the  court  of  our  Lord  the  King  here,  to  defend  per  guardian. 
for  the  faid  C  D.  who  is  under  the  age  of  twenty*     - 
one  years,  comes  and  defends  the  wrong  and  in- 
jury, when,  ^c,  and  fays,  That  he  the  faid  C.  at 
the  time  of  the  moking  the  faid  feveral  promifes 
and  undertakings  in  the  faid  declaration  mention- 
ed,  yi2a  under  the  age  of  twenty-one  years,  to 
8  wit. 
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wit,  of  the  age  of  ninecet-n  years,  and  no  mor^' 
to  wir,  at  London  aforefaid,  ^c.  and  this  he  is  ready 
to  verify  i  wherefore,  Uc.  if,  ^c.  T.  ff^. 

Tf  infant  appe^ri      If  an  infant  appear  and  plead  by  attorney,  and 
•nd  plcidi  by  «-  pUintifF  finds  it  out,  he  may  in  vacation  time  ap- 
irnn<r."ii  ouir  ?•/  ««  •  }^^&^  f^^  ^  fummons  (©r  in  term  for  a 
how  tp  proceed,  rule),  to  (hew  caufe  why  the  appearance  (hould  not 
be  ftrucic  out  and'  the  ptea  fee  afide,  and   that  de- 
fendant may  within  fix  days  have  a  guardian  ap- 
pointed him  CO  defend)  or  that  plaintiflF  may  be  at 
liberty  to  name  one  for  him;  hut  this  will  be  toa 
late  after  trial.     Barnes  413     Ktrry  v.    Cadi. 
ffmfiintdoeiQot      If  defendant   does   not  appear  by   guardian  in 
appear  b«  ^uar-  ^jje  time  allowed  by  the  rules  of  the  court,  the 
tjftii to^prieir  P'*^""^  '""^  procure  an  affidavit  of  the  fervicc 
10  vacation.        6f  the  Copy  of  the  writ,  and  that  defendant  is  an 
infant,   and  hath  not  appeared ;  upon  which  the 
judge,  without  your  talcmg  out  a  fummons,  will 
make  an   order,  *•  Tlxtt  unlefs   the   infant  appears 
**  within  fix  days  after  perfonal  fervice  of  the  order^ 
♦•  plaintiff  way  ajftgn  John  Doc  for  guardian,  and 
*•  inter  opp/arancefor  defendant ;"  and  upon  affida- 
vit of  the  fervice  of  this  order,  and  ihewing  the 
original,  the  judge  will  make  the  order  abfclUte; 
then  an  admiffion  is  drawn  up  and  filed  as  afore* 
faid. 
Tnftnr  pitiAtiflT        It  is  clear  that  the  infant  plaintiff,  who  fues  by 
■ot  liable  to  eofti,^^^^i^/„  Qf^jy^  \^  not  liable  to  cofts,  becaufc  hecan- 
JiJJ^^'''*^  *^' not,  while  under  age,  difavow  thefuit;   but  the 
prochein  amy  is  liable,  5/r.  548.  Ba  ne$  128. ;  and 
\i  it  appears  to  the  court  that  be  is  not  of  fufficiem 
ability   to  pay  the  cods,  the  court  will  order  ano- 
ther, who  is.  Sir.  708.     The  prochein  amy  is  liable 
to  cofts  for  not  proceeding   to  trial.    EngUjield  v. 
Infant  defendant  Romd.  Cooke's  Rep.  32.     But  an  infant  defendant 
if  liable  to  coflf,  (although  he  names  a  guardian)  is  liable  to  cofts,  if 
I^Xdi*  """*"  '*^^  "^'^'^  ^^  "^Sainft  him.     Dy.  104.   i  Buljlu 
189.  5/r.ni7. 
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IF  the  plaintiff*  is  a  foreigner,  and  doth  not  come  The  ftatate  n€* 
to  England  in  fifty  years,   he  has  ftill  fix  years '«^«>^5»V•?i 
after  bis  coming  into  England  to  bring  his  action ;  who  »  a  foreign. 
and  if  be  never  comes  to  Eftgland  himfelf,   he  has  «r,  until  he 
ah¥ays  a  right  of  adion  while  he  livei  abroad,  and  *^^™^ ''^^  *»• 
fo  have  his  executors  or  adminiftrators  afer  his 
death.     Stritborfl  v.  Grame.    3  H^ilf.    145. 

It  was  held,  that  a  capiat  ad  nfpondendumy  which  Capias  is  the 
was  given  in  evidence  to  fave  the  ftatute,  without  f®™"™*"?*"**** 
an  original,  was  the  true  commencement  of  a  fuit  *  *  *  ""^ 
in  this  court ;  for  ptr  Gould,  J.  the  original  mud  be 
prefumed,  for  it  immediately  precedes  the  capias. 
^Wilf  465.  Leadir  v.  Moxorty  and  per  Black fl one y  J* 
every  body  now  underflands  that  z  capias  is  the  com^ 
menctment  of  a  fuit  in  this  court ;  and  that  there  is  no 
neceffity  to  file  an  original^  but  in  cafe  of  outlatvry  ; 
and   the  court   always   intends    that    an   orjginal 
has  regularly  ifTued,  whereupon  the  capias  is  ground- 
ed, fo  that  a  capias  in  this,  and  all  other  ftatutes  of 
limitations,  is  fufficient  evidence  of  an  original* 
2  Black.  Rep.  925.  S.  C 

An  attachment  of  privilege  fued  out,  returnable  Attachaent  of 
in  eight  days  of  the  Purification^  was  replied  to  the  P""Je^»though 
ftatute  of  limitations ;  upon  demurrer,  it  was  held,  general  recom 
that  it  was  not  a  nuDity,  but  merely  informal,  which  day,  held  good  to 
the  court  on  application  would  have  amended  ;  and  **^*  ^*  ftewte, 
that  a  fuit  adually  begun,  however  informal  or  ir* 
regular,  is  fufficient  to  ftop  the  ftatute  of  limitation. 
Judgment    for    plaintiff.      2   Black.   Rep.    1132. 
Leadheter  v.  Markland. 

It  is  laid  down  in  ail  the  books,  that  an  original 
muft  be  fued  out.  but  the  determinations  of  the  cafes 
above  dated  have  (hewn  otherwife$  therefore  fue 
out  a  common  capias  (a  memorandum  or  minute  oa 
a  2J.  t>d.  ftamp  muft  be  filed),  and  get  it  figned  and 

fealed 
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fealed  as  ufual,    then  leave  it  at  the  (herttf's  office 
for  a  return  of  non  ejl  inv€iiiui\  which  being  done^ 
apply  to  the  prothonotarics  clerk  for  a  roll^  and 
enter  thereon  thus  : 
Bntriofaoptat.      England^  (ff)' The  lord  the  King  hath  fent  to 
his  (herifFs  oi London  his  writ  clofed,  in  thefe  words; 
to  wit,  George  the  Third,  ^r.   (to  the  end  of  the 
capias  and  filacer^  name);  then  fay,  At  which dij 
came  here  the  aforefaid  jt.  (the  plaintiff)  in  his  pre* 
per  perfon,  and  the  (herifFs,  to  wit,  IViUiam  New» 
many  Efquire,  and  Thomas  Baker^  Efquire,  fberifls 
of  the  faid  city,  returned,  that  the  aforefaid  C.  D* 
was  not  found  in  their  bailiwick,  and  the  faid  C, 
did  not  come.     Take  the  roll  to  the  prothonotarics 
office,  docket  it,  and  pay  2s, ;    file  the  capias  with 
the  cu/hs  Irevium,  pay  4^. 
Attachment  in        An  attachment  of  privilege  is  in  the  nature  of  an 
nature  of  an  ori-  original  Writ,  and  when  replied  to,  in  order  tofavc 
fephed'w/it?.  '^«  ft*'"^«»  »«  «  fufficient  to  (bew  the  teftc  thereof, 
fuffici?ot  to  (hew  Without  any  continuances,  to  the  time  of  the  deda- 
thetcftc.  ration,    i    ff'ilf.  167.    in  error  from  C.  P.    Si^ 

373.  40 r.  but  if  a  lat,  or  a  claufum  fregit  be  re- 
plied, it  mull  be  (hewn  that  it  was  continued  pnH 
perly  to  make  \\tt  foundation  of  thefutt,  Cattb.  234*1 
and  of  that  opinion  was  the  court. 

SatisfaSliert. 

Sarisfaaion,        '  Satisfactiok  IS  either  given  of  a  recompence 

^^*^*  for  an  injury  done,   or  clfe  where  a  judgment  is 

had  againft  the  perfon  who  pays  the  money  upos 

it,  the  plaintifF  then  gives  a  warrant  of  attorney  to 

acknowledge  fatisfadtion  for  him  upon  the  record 

A  guardiTin  nay  of  his  judgment.     A  guardian  for  an  infant  mij 

icknowicdge.  *  acknowledge   fatisfadion   for   a  debt,    which  as 

guardian  he  hath  recovered  for  the  infant.  Lil^*i 

Reg.  606. 

Warrant  of  at-        To  i/.  S.  and  C.  Z).  attomies  of  the  court  of 

To°b7'in  Toffed   Common  Pleas  ^x  U^eftminfler^  jointly  dr  feverillfi 

oo*a^i>8."Aamp,    or  to  any  other  attorney  of  the  fame  court. 

fybereai 
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TFberios  L  G.  of,  iffc.  Gentleman,  heretofore, 
(vsdilicet)  in  or  about  the  term  of  St.  Hilary y  in 
the  29th  year  of  the  reign  of  his  prefenc  majefly, 
obtained  judgment  in  his  majefty's  court  of  Com« 
moo  Pleas,  at  IVeJiminfltr^  againft  John  Denn^  of, 
&r.  Efquire,  for  looo/.  debt  and  63X.  damages, 
as  by  the  faid  record  thereof  may  appear :  And 
wbireas  the  faid  /.  G.  hath  received  fatisfa£lion 
for  the  fame,  Thefg  are  therefore  to  defire  and 
authorize  you,  the  attornies  above-named,  or  any 
one  of  you,  or  any  other  attorney  of  the  fame  court,. 
to  acknowledge  and  enter  fatisfd£tion  upon  the 
record  of  the  fame  judgment,  and  for  your  fo 
doing,  this  (hall  be  your  fufficient  warrant  and  dif- 
charge  in  that  behalf.  In  witnefs  whereof  I  have 
hereunto  fet  my  hand  and  fcal,   this  day  of 

1790. 
Sealed  and  delivered,  &fr. 

Put  in  the  margin  the  day  judgment  was  Cgned 
and  the  No.  roll  filed. 

In  terniy  apply  to  the  clerk  of  the  treafury,  if Sattsfaaion  how 
your  roll  is  filed  and  judgment  complete,  for  the  ^^^  entered  ia 
roll,  who  will  take  fame  into  court,  and  the  fecond-  **'"' 
ary  will  enter  fatisfadion  thereon,  pay  is.  ^^r  hun- 
dred for  the  poor's  box,    2i.  to  the  prothonotary, 
and  15.  to  the  fecondary. 

In  vacation^  ^pply  to  the  clerk  of  the  judgments,  in  vacattM. 
Mr.  LickbarrtnVj  who  will  prepare  a  faty  and  at- 
tend with  the  attorney  before  a  judge,  who  figns  it ; 
then  the  clerkof  the  judgments  will  enter  fat isfad) ion 
on  the  roll,  and  he  takes  for  all  the  fees,  i/.  ys.  id. 
But  if  the  judgment  be  above  ten  years  ftanding,  he 
will  take  55.  more,  as  an  ixtra  fee  due  to  the  clerk 
of  the  treafury. 
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Th«natufcof     ^T^HIS  aSion  is  an  invention  by  the  conrf, 

iheaaion.  J[      (thoogh  fiditioufi)  for  the  advancement  or 

juftice,  and  to  force  the  parties  to  go  to  trial  upon 

the  merits,  without  being  entangled  in  the  nicety  of 

pleading  on  either  fide. 

The  plaintiiFand  defendant  are,  in  the  firft  in- 
ftance,  merely  nominal,  whire  then  Is  a  ttnant  in 
pojfeffion^  and  the  lefforoi  the  plaimiff*zn6  iht  ttwnt 
sn  pojfejjion^  are  fubAantially  and  in  truth  the  panics 
to  the  <uit. 

The  great  advantage  of  this  liditious  mode  is, 
that  being  under  the  controul  of  the  court,  it  may 
be  fo  modelled  as  to  anfwer  in  the  beft  manner  every 
end  of  juftice  and  convenience.    3  ^urr.  1290. 

It  is  a  poiTeflbry  remedy,  and  only  competent 
where  the  leflbr  of  plaintiff  may  enter,  by  proving 
a  poflfefSon  within  twenty  years,  or  accounting  for 
the  want  of  it  under  fome  exception  in  Stat.  21 
Jac,  I.  r.  i6«    I  Burr»  60. 

How  to  proceed  if  no  Tenant  in  pojffejfion. 

How  to  proceed.      If  there  be  no  aSual  tenant  or  occupier  of  the 

'Afl^mon(^4t  l*n^«  i'^^^'P^  '«  '*'  '^f'  oflandUrd  and  tenant,  when 

wider  the  4  Geo.  the  landlord  has  a  right  qf  n- entry  as  upon  a  leajh 

»•)  where  half  a  yearns  rent  is  left  unpaid )y  the  mode  of 

proceeding  will  be  by  fealing  a  leafe  on  the  premifes; 

and  it  is  firft  neceflary  that  the  claimant  do  take 

pofieiSon  of  the  lands,   by  making  a  formal  entry 

thereon,   to  impower  him  to  conftitute  a  lefleefoc 

years  ;  and  being  in  pofltfiion  of  the  foil,  he,  there 

on  the  land,   Teals  and  delivers  a  leafe  for  years  to 

fuch  lefiee,  and  having  thus  given  him  entry,  leaves 

him  in  pofieffion  of  the  premifes.     This  leflee  is  to 

ftay  upon  the  land,  till  the  prior  tenant,  or  he  who 

had  the  previous  pofieffion,  enters  thereon  afrefli, 

and  oufts  him,  or  till  fome  other  perfon  (either  by 

accident 


tccfdcRt  or  agreement  before  hzttd)  comes  upon  the 
land,  and  turns  him  out,  or  ejeds  him.     ror  this 

'  injury  the  leflee  is  entitled  to  his  adion  of  ejedment 
againft  the  tenant^  or  the  cafual  ejedor,  whichever 
it  was'that  oufied  hlm»  to  recover  back  his  term 

'  and  damages.  *      ' 

There  is   no  inftance  of  a  vacant  pofleflion  Defeat. 
(except  fuch  as  are  within  the  Stat.  4  Geo,  2.  c.  28.) 

'  can  be  adduced,  in  which  any  perfon  claiming  title, 
bath  been  let  in  to  defend  j  for  he  who  can  firft 
feal  a  leafe  on  the  premifes,  rnay  obtain  poflcfliont 
and  any  other  perfon  claiming  title,  may  ejefl  him 
if  be  can,  and  by  the  conffant  prance,  no  defence 
can  be  n^ade  in  this  cafe,  but  by  the  defendant  in 
the  ^edment,  which  is  a  real  ejedor.    Ex  parti 

'^Biaucbdtnp  and  Burt.    Barnes  177. 

But  this  rule  is  not  to  be  extended  farther  than 
to  prevent  mere  ftrangers  from  being  admitted  as  ^      * 

defendant.  Efpinajfe^  L.  N.  P.  166.  Therefore 
a  purchafer  of  a  reverfinn,  which  feemed  to  be  a 
pretended  title,  and  where  no  rent  had  ever  be^n 
paid,  was  held  to  be  inadmiffible  as  a  defendant* 

'  Quoted  in  3  Burr.  1291. 

Suppofing  if.  to  be  the  perfon  claiming  title  to 
thepremifes,  he  may,  if  hepleafes,  iign  the  follow* 
ing  letter  of  attorney  to  impower  D.  to  execute  a 
leafe  in  bis  name,  of  the  premifes  in  queftion,  to 
E,  F.  which  is  done  upon  the  premifes,  D,  and 
£.  F.  being  only  thereon ;  then  D.  after  having 
executed  the  leafe  to  E.  F.  leaves  him  in  pofleffioa 
of  the  premifes,  who  is  turned  out  by  G.  H.  to 
whom,  whilft  on  the  premifes,  E.  delivers  a  decla- 
ration in  ejedment. 

Know  all  men  by  ibtfeprefents^  that  I  A,  B.  of,  (Sfc.  Tkt  form  of  tbt 
gentleman,  havelinade,  ordained,  conftituted,  andi«««'«f*««««n 
appointed,  and  by  thefc  prcfents  do  make,  ordain,  *^"^**^^** 
conftitute  and  appoint  C.  D.  of,  (ffr.  hofier,  to  be 
my  true  and  law^l  attorney,   for  me,   and  in  my 
name,  to  enter  into  jmd  take  poiTeifion  of  a  certain 
meflfaage  late  in  thrtenurc  or  occupation  of  G,  F. 
and  J.  &  £tuate  and  being  in  the  parilh  Of,  (fc. 
Pp  in 


578  ftitamtut. 

,  in  the  couDty  of  Oxfmri^  but  now  untenanted,  ao^ 
after  the  faid  C  D.  hath  .taken  poflei&on  thereof, 
for  me,  and  in  noy  name,  and  as  my  ad  and  deql, 
to  fign,  feal,  and  execute  a  leafe  of  the  faid  premifes, 
with  the  appurtenances,  unto  E.  F.  of  the  pariih 
of,  ^<.  maltfter^  to  hold  the  fame  unto  the  faid  £. 
F.  bis  executors,  adminiftrator8»  and  afligns,  from 
the  .  day  of  laft  paft,  before  the 

date  hereof,  for  the  term  of  five  years,  at  the  yearly 
rent  of  a  peppercorn  (if  lawfully  demanded),  fuk^ 
jed  to  a  provifo,   to  make  void  the  fame  on  pay- 
'  ment  by  me  of  the  fum  of  fixpence  to  the  faid  E.  F. 

In  wiincfs,  tfr. 

Sialid  and  dilivtredj  Sic, 

The  letfe*  71>h  indintwn  made,  k*fc.  between  A*  B.  of,  Uf* 

gentleman,  of  the  one  part,  and  B.  F,  of,  &r.  of 
the  other  part,  witncfleth.  That  the  faid  jt.  fi.  ibr 
and  in  confideration  of  the  fum  of  51.  of  lawful  no* 
ney  of  Grgai  Briuin^  to  him  in  hand  paid  by  tbe 
faid  £.  F.  at  and  before  the  fealing  and  delivery  of 
tbefe  prefents,  the  receipt  whereof  the  faid  J,  £• 
doth  hereby  acknowledge,  haih  demifed, ^granted 
and  to  farm  let,  and  by  thefe  prefents  d^th  demife, 
grant,  and  to  farm  let,  unto  the  faid  £.  F.  his  exe- 
cutors and  adminiftrators,  all  that  mefliiage,  &r. 
fituate  and  being  in  the  parilb  of  in  tbe 

county  of  Oxford^  late  in  the  poflcffion  of  y.K.  bat 
now  untenanted,  to  have  and  to  hold  the  faid  mef- 
fuage  and  prennifes  hereby  demifed,  with  tbe  appur- 
tenances, from  the  day  of  laft  paft, 
before  the  date  hereof^  for  and  during,  and  unto  the 
full  end  and  term  of  five  years,  from  thence  next  en- 
fuing,  and  fully  to  be  complete  and  ended,  yidding 
and  paying  therefore  yearly,  and  every  year,  during 
.  the  faid  term,  unto  the  faid  A.  B.  or  his  affigns,  tbe 
rent  of  one  pepper-coin,  if  lawfully  demanded,  at 
the  feaft  day  of 

PiovKbc.  Provided  always,  and  upon  this  condition,  that  if 

the  faid  A>  B„  fhall  at  any  time  or  times  hereafter 
tender,  or  caufe  ta  be  tendered,  unto  the  faid  £•  F» 
bis  executors  or  admioiflratorsi  the  fum  of  6^«  that 

tbco 
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tbetr  this  prefent  indenture  (hall  be  void,  and  of 
none  cfTed  (any  thing  herein  contained  to  the  con- 
trary in  any  wife  /lotwithftanding).  In  witnefs 
whereof  the  parties  hereto  have  interchangeably  fet 
tbeir  hands  and  feals  the  day  iand  year  firft  above 
written. 

Sealed  and  delivered  as  the  a  A  and  deed  of  .the 
above-named  j/,  B.  by  C  D,  of  in 

the  county  of  hofier,  by  virtue  of  a 

letter  of  attorney  to  him  for  that  purpofc 
made  by  the  fald  jf/B,  bearing  date  the 
day  of  inflant,  being  firft 

duly  ftamped  in  the  prefence  of 
i 

■    If  ther«  be  no  letter  of  attorney  made,  then  the  If  no  lettsrgf 
owner  of  the  land  muft  go  upon  it  before  the  ef-  «»««/. 
foign-day  of  the  term,  and  there  feal  and  deliver  a 
I        leafe  to  a  frioid  of  his  as  tenant,  and  at  the  fame 
time,  deliver  him  poiTeffion  of  the  premifes.     This 
being  done,   get  another  perfon  (a  friend)  to  go 
I        upon  the  premifes,  and  turn  our  the  tenant,   by  ' 
i       thrufting  him  ofF  the  premifes,  and  afterguards  let 
fttcb  ejector  remain  on  the  premifes,  and  whilft  he 
I       continues  there,  ferve  him  with  a  declaration  in 
I       ejcdment,  in  whi<;h  make  the  tenant  the  piainiiff'j 
I       the  Undiord  the  Uffor^   and  the  a^iual  eje&or  the 
I       difindmtt^   and  declare  on  the  demife  in  the  leaie, 
I       and  write  a  notice  at  the  foot  of  the  declaration^ 

to  appear  and  plead  as  hereafter. 
j  The  declaration  is  the  fame  as  others,   only  in- i>ecitr»rtom 

flead  of  Jobrn  Da  and  Richard  Rofy  the  plaintiff  and  a  meoioraadam 
defendant  are,  in  this  cafe,  the  real  perfons ;  as  for  on  •  sn  6^: 
inftance,  E.  F.  the  leffee  of  the  premifes,   will  be  I^ttrtkl^^ 
plaintiffs  and  G.  H.  iht:  defendant ;    A  B.  will  be  ./y, 
the  Icflor  of  the  plaintiff;  and  inftead  of  the  com* 
pnon  notice  at  the  end,  put  this  ; 

Mr.  G.H. 
Take  notice,  that  unlefs  you  appear  in  his  Ma* 
jefty's  court  of  Common  Bench,   at  fVeJimin^er^ 
withia  the  firft  f^ur  days  of  mxt  Trinity  term^  at  ir  b  tKt  codd- 
Pp  a   '  ihe»'y»risi^i<«»J«. 
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the  fuit  of  the  above-named  plaintiff^  £.  F.  and 
plead  to  this  declaration  in  cjffhnenc,  judgmeAt 
will  be  thereon  entered  againft  you  by  defkuk. 
Yours,  &c.  C.  F. 

After  ferrice.         After  fervice,  there  need  no  aflUavit  of  thefe 
kow  to  proceed.  f^Qg  q^  ^f  fcrvice,  nor  any  motion  for  judgment  1 
but  on  the  firft  day  of  tetm  gire  a  rule  to  pkad,  as 
in  common  Cafiss,  and  at  the  expiration,  if  no  ap- 
pearance and  plea,  fign  judgment. 

N»  B,  This  is  more  ooncife  and  diflFerent  front 
the  King's  Bench  pra&ice,  as  that  court  requires 
an  affidavit  of  all  ther  fads,  and  motion. 

Of  Notice  to  quit. 

men  Bstiee  to     Where  the  tenant  holds  thepremifes  of  theleflSv 
m4  ^o  not.    ^^  **  plaintiff,  it  is  fometimes  ncceffary  to  give  hio 
notice  to  quit  pofieffion,  in  order  to  maintain  an 
ejedment.     Here  w«  may  obferve,   that  demifcs, 
where  no  certain  Urm  is  mentioned,  are  held  to  be 
tenancies  from  jiar  u  ytar,  which  neither  party  can 
determine,  without  reafooable  notice  to  the  other. 
This  notice  is,  in  moft  counties,  /jr  mmiit  pre- 
ceding that  part  of  the  year  when  the  tenaecy 
commenced ;   and  therefore  it  hath  been  holdeo, 
that  half  a  year's  notice  to  quit  pofleffion  muft  be 
given  to  fuch  tenant,  before  the  end  of  which  time 
the  landlord  cannot  maintain  an  ejefiment  (unk& 
the  tenant  has  attorned  to  fome  other  perfen,  or 
done  fome  ad  difclaiming  to  hold  as  tenant,  i& 
which  cafe  no  notice  is  neceflary).     And  the  fame 
law  will  apply  to  the  executor  of  fuch  a  tenant. 
Wliea  no  notice  ^  ff^ilf.  25.     But  a/lit  the  expiration  9f  a  Uefe  for 
ureqttifiu.       z  certain  term^   the  tenant  continuing  in  pofieffioa 
is  deemed  a  trefpafler;  and  therefore  an  ejedment, 
which  is  an  aSion  of  trefpafs,  may  be  brought 
Mortgagee.        without  any  notice  to  quit.     So  a  mortgagee  need 
not  give  any  notice  to  quit,  if  he  only  mean  to  get 
^  into  the  receipt  of  the  rcnu  and   profits,  even 

'  though 
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chougn  the  mortgage  be  fubfequent  to  the  leafe;  but  ^ 
in  fuch  cafe,  ^hc:  will  not  be  AiflFered  to  turn  the 
tenant  out  of  poifleffion.    ff^bite  ix  dem,  fybatilfjf  v. 
Hawkins^  M^  1 4  Gfi  3.  Vidi  D^ug.  Rep.  25. 

ffii  Wibmt^  C.  J^  and  t9tam  curiam.     It  hasHtirayear^tno. 
been  doubted  of  late  years^  (and  it  is  now  refolved  ticemo«ibejht« 
ia  thb  cafe)  that  half  a  year's  notice  to  quit  poflef-  2ii**""^  ** 
fion  muft  be  given  to  a  tenant  at  will,  before  the  • 
end  of  which  time  an  ejefimeot  will  not  lie  to 
turn  him  out  of  the  farm.     The  fame  law  was  held 
in  the  cafe  of  an  executor  of  a  tenant  at  will. 
Parker  dim.   WMlker  v.  (UnftabU.     3  fFilf.  .2$.   • 
T)ie  notice  to  quit  muft  be  at  the  end  of  the 
yeac    Right  v»  Darby.    Term  Rep.  K.  B.     i  V. 
160. 

If  a  landlord  give  notice  to  his  tenant  to  quit  at  WhM  ^oablt 
the  ex[uration  of  the  leafe,  and  the  teiiant  hoU  over,  ^^^ 
he.is  entitled  to.doublerent.  Mejfenger  v.  Arwjflrtf^i 
TermJlep.X.  B.  i  V.  53.  Vide  mylnftr.  Clef. 
K.B.  472. 

By  the  cuftom  of  London^  if  the  premifes  treCaftm«f 
above  the  yearly  rent  of  40/.   half  a  year's  notice  ''•"^ 
muft  be  given  to  quit  1    if  under  40/.  a  quarter's 
notice.  2  Sid.  20. 

Hm»  to  proceed  where  there  is  a  Tenant 
in  pojfejjion. 

Where  there  is  a  tenant  in  poiTeffion,  noaAual  Where  there  it 
letfc  is  made,  jcntry  or  ,ouftcr  by  the  defendant,  but  JeSo^^w  lelft 
all  are  merely  ideal,  for  the  fole  purpofe  of  trying  i!  oeccfltf j, 
the  title  ;  therefore,  in  order  to  proceed  againft  him, 
prepare  a  declaration,  ingrofs  it  on  a  treble  penny 
ftampt  paper,  the  copy  of  which  (upon  ftamp),  you 
ferve  the  tenant  with.     Thefe  iieclarations  on  one 
demife  are  printed,  and  may  be  had  at  the  Sta- 
tioner's. 

If  there  are  more  tenants  than  one,  each  tenant 
muft  be  ferved  with  a  copy ;  but  if  the  man  is  not 
«t  home,  his  wife  may  be  ferved«  ^  a  Black.  Rep. 
P  P  3  8co. 
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May  be  fenr«d 
on  lenaat'i  fa* 
ther»Ac« 


AbreonJiiiS  U« 


800.  GAdright  v.  thruft^uu  Barnes  178.  194. 
a  li^^  i63«  If  Ac  tenant  himfelf  be  fervcd,  it 
need  not  be  on  the  premifes  j  nor  if  the  wife  be 
fcf  ved. 

It  may  be  fenred  on  the  tenant's  father,  fon, 
daughter,  fitter,  or  fervam,  ^n  the  premifes^  pro- 
vided the  .tenant  acknowledges  the  receipt  thererf^ 
which  muft  be  contained  tn  the  affidavit.  Barnes 
ifb.  Roe  V.  Doe.  At  the  time  of  fcrvice,  read  over 
or  explain  the  notice  at  the  foot  thereof. 

If  the  tenant  abfconds,  or  keeps  out  of  the  way, 
to.  avoid  being  ferved,  it  is  ufual  to  ferve  a  de- 
claration on  feme  perfon  refiding  at  his  houfe,  or 
if  that  cannot  be  done,  to  affix  the  fame  on  hit 
do«r,  and  then,  upon  an  affidavit  of  the  circum- 
ftances,  to  move  the  court  for  a  rule,  why  foch 
fervice    (hould    not  be    deemed   fufficient;  and 
the  court  will  prefcribe  the  mode  of  ferving  tho 
rule,  which  is  generally  made  abfolute  on  an  af- 
fidavit of  the  fervice.    Barnes  i88.  190.    Sm^* 
Doe. 
In  ^eanikBti  id      By  rule  T.  32  Car.  2.      It  is  ordered.  That 
HiMtfi*  and    the   plaintiffs  op  their   attornies,  or   the  panics 
'^"i 'tetofd  which  caufe  declarations  to  be  delivered   in  qcd* 
vhcn  to  appear,  ment,   in  the  county  of  Middlejex  and  I^mtoi 
upon  fuch  delivery  thereof,  (hall  tell  the  tenants 
in.poiTeffion  of  the  tenements  in  queftion  refpcc* 
lively,  that  they  are  to  appear  by  an  attorney  of 
this  court,  in  defence  of  the  title  thereof,  io  the 
beginning  of  the  term  next  after  the  delivery  of 
fuch  declaration.  t 

Per  Cur*     An  ejectment  on  a  vacant  pofleSon 
*/  in  London  or  MiddUfex  on  the  new  ad  maybe 

moved  at  any  time  in  term  ;  and  is  not  within  this 
rule,  which  relates  only  to  declarations  in  ejednent 
ferved  upon  tenants  in  pofleffion.  Negative  ^ 
Pojtive*     Barnes  172* 


P^ 
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SiTpant  Kettlibj  moved,  upon  an  affidavit  of  ten«  wh»t  ii  |ood 
dering  the  declaration  to  jam  lUyH^lds  widvw^^*^^^^ 
which  (he  refufing  to  accept,  it  was  ieft.  on  the 
floor  in  her  prefence  ;  and  (he  retiring  iu(o  a  par- 
lour* and  (hutting  the  door,  the  perfon  ferving  read 
tb^  fuhfcripiion  aloud,  fo  as  (be  mighc  hear  it, 
which  was  held  fufficiem.    Barms, li^.    Bagfiaiw 

V.  Ti9g90d. 

Mrs.  N9rtb€9t  the  tenant  in  pofleffion,  a  fingle  Sflcrttiog. 
woman,  abfconded,  and  fecreted  berfelf  in  the  mef- 
ioagein  queftion,and  could  not  be  perfonally  ferved; 
a  lule  was  made  to  (hew  caufe  why  fervice  on  the 
fenuot  at  the  houfe  (bould  not  be  good  \  the  rule 
to  be  /erved  in  the  fame  manner.  Barnes  l88» 
ikirt  V.  King. 

Where  the  tenant  and  his  wife  both  abfconded,  whmttatnt 
and  could  neither  be  ferved,  and  it  appeared  that  'f^MAid^**** 
tbejr  had  left  a  woman  fervant  in  the  houfe  on  the  *  * 

premifes,  in  whofe  prefence  a  declaration  was  fixed 
up ;  the  court  made  a  rule  for  the  tenant  to  (hew 
catife  why  fervice  on  the  fervant  (hould  not  be 
deemed  good,- and  direded  the  rule  to  be  ferved  in 
ttait  manner.     Barms  ^88.     Dem,  of  Pre/Ion, 

On  affidavit  that  Lydia  Btookt^  widow,  abfconded  PeribB  cant  la ' 
to  avoid  being  ferved,  and  came  into  the  houfe  luitcptitiottfli. 
farreptitioufly,  and  fervice  on  her  fon  who  was  her 
fervant  and  manager  and  lives  in  her  family^  rule 
W4I  gjanted  why  fervice  on  her  fon  and  iervant 
fliould  not  be  deemed  good  fervice,  and  leaving 
copy  at  her  houfe.   Rm  v.  Doi,  Barms  190.  ^ 

If  a  declaration  is  tendered  (through  a  window)  OMlandoaMa- 
and  refufed,  and  violence  threatened,  if  he  did  not  <*V*J^^"***  * 
get  off  the  land  ;  the  declaration  being  laid  on  the  ^^ 
ground  in  the  prefence  of  U^ightman  the  tenant  and 
bis  man,  whom  f/^tghiman  ordered  not  to  take  it 
up,  the  court  held  that  thefe  circumftancesamount- 
-cd. to  good  fervice.    Halfat^.  IVidgwood.     Barms 
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Sef vice  on  wift.     Service  on  the  wife  of  tenant;  as /be  inforcncd 
deponent,  and  as  he  verily  4>eltevss,  is  good.  D&e  v. 
K^/.     Barnes  194. 
Wifca^  AfBdftvk  of  fervice  on  wives  of  jf.  and  B/  who 

or  one  of  them  are  tenants,  bad^      Barmx  174. 
JJarding  v.  Grfenfmltb. 

So  on  if.  i?.  tenant  or  C  his  wife.     /(/V  173. 
Birkbeck  v.  Hugbgt. 
TraMt  lb*  Tenant,  unmarried  man,  abfconded,  and  left  fcr^^ 

iModu  vant  in  thehoufe;  on' affidavit  that  -a  copy  was 

ferved  on  the  fervant,  and  another  affixed  on  the 
ftreet-door,  the  court  made  a  rule  for  judgtneot. 
Smoltey  v.  Neole.     Barnes  1 73. 
Peliverta  te«        Decfaratidn  delivered' to  the  daughter  of  tenant 
daoghtcrand      j„  pofleffioo,  and  acquainted   with  the  contents, 
'  the  tenant  afterwards  acknowledged  the    receipt 

of  it,  held  fufficient  fervice.  Scrapi  v.  Hsmt.  Bames 
1 75.     So  where  left  with  the  father,  the  tenant 
acknowledged  the  receipt  of  it.  Ibe  v.  Da.  Barms 
176. 
Tendtredto  the     Declaration  tendered  to  wife  upon  thepremfifes^ 
Wife  on  the  pre- (be    was    acquainted    with    contents    thrDogh  a 
Zlnlow'^Stft.  window,  which  fte  refufed  to  open,  or  receive  the 
iu(td  to'  receive  declaration,  declaration  left  on  the  outfide  ledge  of 
sc,anditwai     the  window.     The  perfon  who  tendered  tbede^ 
le|t on  iJie  ledge,  ^j^^^jj^^  fwore  that  he  heard  the  woman's  voice 
'  *  diftindly  through    the    window ;    and   was    vrell 

aflured  (he  heard  what  he  faid  by  the  anfwers  flie 
gave  him,  hdd    fufficient*    Farmer  v.*  7broftmf. 
Bcfrnes  180. 
TeMBttckiiow-      Tenant  in  poflTc^ffion  acknowledged  on  a  Suidtf 
ledge  receipt  on  the  receipt  of  declaration  delivered  to  his  dauohter, 
a  Sunday  good.  ^^^  (hcacquaintcd  with  the  contents,  held  fufficient 

,   fervice.  Goodiitle  v.  Thrkfiout,    Barnes  1S3. 

The  like  rule        On  affidavit,  that  one  of  the  tenants  was  a  looa* 

franud  dn  fer-  tick  J  that  One  C.  Hves  with,  tranfafls  her  bu(inefs» 

pe?fon"whf  h«d  »"<*  **»«  ^^«  f^»'«  condua  thereof,  and  of  her  per- 

the  care  of  a     fon,  but  would  not  permit  deponent  to  have  acccft 

looatic.  to  her  with  the  declaration  in  ejedment ;  whereupon 

it  was  delivered  to  C.  rule  that  (he  and  C.  both  fliew 

caufe  why  this  fervice  (hould  not  be  good^  and  fer* 
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wiee  of  Ibis  rule  on  him  be  deemed  good  fervice. 
Bamn  190-  -^«'  v.  Ru:  Jm.' Wright. 

On  affidavit  that  a  pcrfon  tendered  a  copy  of  Tender  to  tbt 
the  deelaintion  to  the  wife  of  the  tenant  in  poflcf-  J^ou^ft,^ 
fiota  in  the  fhop,  and  would  have  read  to  her  thefufed  to.  hear  ft 
jsofice  to  appear,  but  (he  refufed  to  hear  it,  or  to^^f  or  receWo 
receive  the  declaration,  and  faid  (he  would  have  J*, ^^'f"^  . 
nothing  .to  do  with  it,  and  turned  out  of  the  (hop  held  g^od? 
and  Aut  the^  door  after  her,  whereupon  the  decla-  ' 
ration  wa»  left  in  the  (hop.     7^/ r^sr/ thought' it 
oifght'.have  been  read  aloud  in  the  (hop,  but  made 
a  rule  to  ihew  -cau^e  why  this  fhould  not  be  deemed 
good  fervice ;  and  in  a  few  days  after  the  court 
niade  a  like  i:u!e  on  an  affidavit  that  the  tenant  kept 
oinof  the  way  to  prevent  being  fcrved.    Da  ex 
dim.  Neal  v.  Roe.  2  Wilf  263. 

The  attorney  (hewed  copy  of  declaration  to  the  Co^  flevo  t* 
wife  of  tenant,  in  his  ab fence ;    acquainted  her^J^f^iftf  who 
with  the  contents,  and  would  have  read  the  notice,  J^*'  ittad  iw*  ' 
h%St  the  faid   (he  could  read  it  herfelf ;    tot>lc  it 
from  him^  and  run  her  eye  over  it  as  if  fhe  read  ' 
it,'  held  good  iervice.     Goodright  v.  ThriiftM*     %  ' 
Bhck.  Rep.  8oo. 

On  affidavit,  that  tenant  in  polTeffion  fecre ted  The  like  rule o« 
himfelf,  to  prevent  his  being  ferved  with  ejcSment,  «•>«  f<rr»iee  of 
and  could  not  fervc  it,  though  frequent  endeavours  J^'*^**|*ji^ 
bad  been  ufed  ;  and  that  the  declaration  had  been  having  rcctttoA 
delivered  to  his  daughter  (who  kept  his  houfe,  be-  '>»«fci^« 
ing  a  public  houfe) ;  and  that  (he  was  acquainted 
with  the  contents  of  the  fubfcription  ;  a  rule  was 
made,  for  the  tenant  to  (hew  caufe  why  fuch  for-  ' 
met  fervice  (hould  not  be  deemed  good  fervice  ;  the 
rule  to  be  ferved  on  the  daughter  at  the  houfe* 
Barnes  1 92.   Femiv.  Denn. 

Service  on  the  churchwardens  and  overfeers  of  Scrrke  on 
the  pariib,  who  rented  an  houfe  for  harbouring  «*»ttw»>wirdcw 
fome  of  the  parilh  poor,  and  did  not  otherwife  ^*^  ^n'^tj^']!' 
occupy  the  houfe,  than  by  placing  the  poor  in  poor-hoofe,  hdd 
it, '  deemed  fufficient;     Bamet  *  1 8 1  •     Tufper  r.  ^^* 

Of 


0/thi  Tim  of  Sirvici  and  Nctia  U  0pp4ar^ 

IRTVca  to  be  de*      All  declarations  in  ejedment  muft  be  dcrivercd 
livercd  Off ierred.  {^^^  ^^^  ^,^^  ^y  ^  ^^^  j^^^^^  olhcrwifc   piaiotiflT 

cannot  have  judgment.     Rog  dim*  Bird  v«  X>«r.  ^ 
J84?rii/i  172. 
Covfttrj,  So  in  the  country,  it  muft  be  ferved  hef^n  the 

ijfoign  dmy  of  Hilary  or  Trinity  ttrm^  or  he  is  not 
bound  to  plead,  fo  as  to  go  to  trial  at  the  affizes  ; 
but  the  delivery  on  a  Sunday^  or  (ffiign  day^  of 
that  term  wherein  defendant  is  to  appear,  will 
not  do. 
WKen  motion  to  If  a  Country  ejedment  is  ferved  on  the  tenant  to 
bt  made,  appear  in  Mtchaelmas  or  Eafiir  term,  the  plaintiff 

muft  make  his  motion  for  judgment  in  that  term  bi 
iat  made  the  notice  for  his  appearance^  or  he  can  have 
no  rule  for  judgment* 
Wkait»»ake       If  the  premife$  be  in  London  or  Middlefox^  x\kt 
the  Bodce  Ko  ip.  „^//^^  n^yft  be  made  to  appear  the  firft  day  oi  iht 
'**'*  next  term  zhttfervitt  \  for  »/*made  generailyy  the  tc» 

nant  in  pofleffion  has  the  whole  term  to  appemr  in ; 
but  if  the  tenements  lie  in  any  other  county,  the 
notice  muft  be  to  appear  as  of  the  mxt  term  ge* 
nerally^ 
Dccttntioo  in        London,  (d^ )  Richard  Rie^  late  of  London^  yeoman, 
^^j^' •"•'*•  was  attached  to  anfwer  John  Doe  in  a  plea,  where- 
fore with  force  and  arms,  {^c»  he  entered  into  five 
mefluages,  and  one  acre  of,  land,  with  the  appurte* 
To  be  inffrofTcd   naoces,  in  the  parifli  of  Saint  Dunftan  in  the  Weft^ 
onaifeble penny  in  thc  faid  city,  which  John  Sibthorpe  demifed  to  the 
ftanpt  paper,      ^^jj  y^^^  j^^^^  ^^^  ^  ^^^^  which  is  not  yet  cxpiitd, 

and  ejeded   him   from   his   faid  farm,  and  other 
wrongs  to  him  did,  to  the  gr^at  damage  of  the  faid 

Z'ohn  Doe^  and  againft  the  peace  of  our  fovereign 
ord  the  now  King  ;  and  whereupon  the  faid  John 
Docy  by  y/.  G.  his  attorney,  complains.  For  that 
whereas  the  faid  John  SihtJMrpiy  on  the  2d  day  of 
.jtpril^  in  the  thirtieth  year  of  the  reign  of  bis  faid 
Majcfty,  at  the  parilb  aforefatd,  in  the  county  afore* 
faid,  had  demited  to  the  faid  Jdfu  Doi  the  faid 
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fCQefnent$,  with  the  appurtenances^  T0  havi  and  U 
hdd  the  faid  tenements,  with  the  apurtenances,  ta 
tlic^d^A  John  Doe  and  his  afljgns,  fron)  cheiftday 
oC  JpTtl  then  iaft  paft»  to  the  full  end  and  cerai 
of  five  years  from  thence  next  enfuing,  and  fully 
to  be  complete  and  ended  ;  by  virtue  of  which 
fkid  demife,  the  faid  John  Dot  entered  into  the  faid  . 
lenements,  with  the  appurtenances,  and  was  pof- 
fefled  thereof  i.  and  the  faid  John  Dae  being  fo 
poflTciTed  thereof,  the  faid  Richard  Roe  after  wards, 
to  wit.  on  the  faid  id  day  of  Jprii^in  the  thirtieth 
year  aforefaid,  with  force  and  arms  (that  is  to  fay], 
with  fwords,  flaves,  and  knives,  entered  into  the 
faid  tenements,  with  the  appurtenances,  which  the 
faid  John  Sibthorpe  demif(^d  to  the  faid  John  Doe^ 
in  manner  aforefaid,  for  the  term  aforefaid,  which 
is  not  yet  expired,  and  ejedled  the  faid  John  Dee 
out  of  his  faid  farm,  and  other  wrongs,  ^€,  to  the 
grievous  damage,  C^r.  and  againit  the  peace,  i^£,  ^ 
whereupon  the  faid  John  Doe  faith,  that  he  is  in- 
jured, and  hath  damage  to  the  value  of  loA  and 
thereupon  be  brings  fuit,  i^c. 

Mr.  T,  G,  I  am  informed  that  youiare  in  pof-Noticei 
feffion  of,  or  claim  title  to  the  premifes  in  this  decla- 
ration of  eje6lment  mentioned,  or  to  fome  part 
thereof;  and  I  being  fued  in  this  adiion  as  a  ca- 
fual  ejedor,  and  having  no  claim  or  title  to  the 
f^me  premifes,  do  advife  you  to  appear,  the  *  flrft  •  If  io  tlM 
day  of  next  Triniiy  term,  in  his  Majcfty's  court  ^^ a^'^g^rHiif 
Common  Bench  at  H^eftmiKjiery  by  fome  attorney  %%  ^'■^••'" 
of  that  court,  and  then  and  there,  by  rule  of  the 
fame  court,  to  caufe  yourfelf  to  be  made  defend* 
ant  in  my  fiead,  otherwife  I  (hall  fuffer  judgment 
therein  to  be  entered  againft  me,  and  you  will  be 
turned  out  of  pofleifion. 

Your  loving  friend,  Richard  Roe, 

N*  B*  Care  muft  be  taken  that  the  nominal  de-  Cavc, 
fgndant't  name  be  put  at  the  end  of  the  notice^  and 
not  the  nominal  plaintiff,  or  no  rule  for  judgment 
will  be  granted.  PenftakU  v*  Troni/e/ome*  Bat  nes  172. 

With 
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With  rcfpcS  to  what  an  cjcflment  lies  for» 
and  other  precedent's  fee  mylnfir.  CLr,  K,  B.  473, 
4?9.  ^Ed. 
DeclarattoR  on  t  Stajferc/Jhirij  (flf.)  Richard  Rsi^  late  of  Staffiri^ 
4«iUe  demife.  jo  the  county  aforefaid,  yeoman,  was  attached  to 
aiifwcr  John  Doif  in  a  plea,  wherefore,  with  force 
and  arms,  he  entered  into  one  mefluage,  one  or- 
chard, one  garden,  feventy  acres  of  land,  Seventy  \ 
acres  of  pafture,  and  feventy  acres  of  meadow,  with 
the  appurtenances,  in  the  parifii  of  F.  in  the  faid 
county,  .which  j.  G.  demifed  to  the  faid  JshnDu^ 
for  a  term  of  years  which  is  not  yet  expired  ;  And 
alfo,  wherefore,  with  force  and  arms,  he  entered  into 
one  other  mefluage,  one  other  orchard,  one  other, 
garden,  Gfr,  (as  before)  with  the  appurtenances  10 
the  parifli  of  F.  in  the  faid  county ;  which  7*.  P. 
demifed  to  the  faid  John  Doe,  for  a  term  which  is 
ndt  yet  expired,  and  eje6!ed  him  from  his  faid  feveral 
farms,  and  other  wrongs  to  him  then  and  there  did, 
to  the  great  damage  of  the^  faid  John  Duj  and 
againft  the  peace  of  our  Lord  the  now  King  ;  and 
whereupon  the  faid  John  Doi^  by  J,  K.  his  atCor- 
ney,  complains.  That  wbenas  the  faid  J^  G,  on 
the  13th  day  of  February  in  the  year  of  our  Lord 
1789,  at  the  parift  of  F.  aforefaid,  in  the  county 
afdre^id,  had  demifed  to  the  faid  John  D§i^  the 
fard  tenements  firft  above  mentioned/ with  theap* 
purtenances.  To  have  and  to  bold  the  faid  tene- 
ments firft  above-mentioned,  with  the  appurte^- 
nances,  to  the  faid  John  Doe,  ^nd  his  afligns^  from  * 
the  12th  day  of  February  then  paft,  for  and  during,  ' 
and  unto  the  full  end  and  term  of  feVen  years  from 
thence  next  enfuing,  and  fully  to  be. complete  and 
Sccob4  ceoat,  ended  :  And  alfo,  whereas  the  faid  T.  P.  on  the 
13th  day  of  February^  in  the  year  of  our  Lord 
1789}  at  the  pari(h  oiF.  aforefaid,  in  the  faid  coun- 
ty, had  demifed  to  the  faid  John  DoOy  the  tene* 
ments  aforefaid,  fecondly  above  mentiohed,'with  the 
appurtenances,  To  have  and  to  hold  the  fame  with  the 
appurtenances,  to  tlie  faid  JohnDoey  and  his  affigns, 
'froni  the  12th  day  of  February  t4icn  paft,  for  and 

during. 


during,  and  unto  the  full  end  and  term  of  feven 

years  from  thence  next  enfuing,  and  fully  to  be 

complete  and  ended  :   By  virtue  of  which  faid  feve* 

rat  demifes,  the  faid  John  Dot  entered  into  the  faid 

feveral  reoementSi  with  the  appurtenances,  and  was 

poflefled  thereof,  and  being  fo  poflefled  thereof,  he 

the  faid  Richard  Roi^  afterwards,  to  wit,  on  the 

faid  13th  day  of  Ptbruary^  in  the  year  aforefaid^ 

with  force  and  arms,  ^c.  entered  into  the  faid  feve* 

ral  tenements,  fo  demifed  to  him  as  aforefaid,  with  ' 

the  appurtenances,  in  and  upon  the  poflcflion  of 

the  faid  Jthn  Dot^  his  faid  term  therein  not  being 

yet  expired ;  and  ejeded  the  faid  John  D$e  out  of 

his  faid  feveral  farms,  and  other  wrongs,  Cffr.  to  the 

great  damage,  ^c*  and  againft  the  peace,  ^c.  i 

whereupon  the  faid  John  Doe  fays  he  is  injured, and 

hath  fuftained  damage  to  the  value  of  lo/.   and 

therefore  he  brings  his  fuit,  ^c, 

'     Add  the  notice  vf^  in  the  laft,  to  appear  next 

Trinity  term  generally. 

Id  this  declaration  the  law  requires, that  the/i^i;r^  How  the  pre- 
dimandtd  be  fo  fpecificd,  that  the  (hcriff  may  cer- n»»f««"V®.^* 
uinlv  know  what  to  give  the  poffeffion  of,  if  plain-  iedi«iw.     ' 
tifFfnould  recover,  for  it  would  be  in  vain,  if  exe- 
cution could  not  be  had  of  the  thing  fpecifically 
demanded,     2   Lord  Raym.    14.70.     2   Str,  908. 
But  fuch  a  very  txzQi  description  is  not  equally  ne- 
ceflary  in  this  a£lion,  as  in  a  fraape.  In  this  adlion,  Soeiaft  «  U^ 
^hc   plaintiff  is  to   (hew  ^he  flberiff,    and   is   io^"^P?o"""« 
take  poffeffion  at  his  peril,  of  only  what  he  has  ^^  ^^  "•* 
title  to  i  if  he  takes  more  than  he  bas  recovered. 
the  court  will  in   a  fummary  way  fet  it  right. 
I  Burr  J  629. 

It  muft  be  brought  in  the  county  where  the  lands  la  whit  couptj 
lie,  and  the  declaration  muft  fet  forth  tht  f^arti-  ^^  ^  broujU, 
culgr  parijh  \  and  the  day  of  the  demifi  muft  be  laid  Deaife* 
afUr  ihi  titU  accrued^  otherwrfe  plaintiff  will   be 
nonfuited,  and  the  plain^ff  muft  lay  the  commence' 
mint  of  his  fuppoicd  Uafe  to  have  heca  precedent  to 
the  eje£fment  by  the  defendant,     i  Sid.  ij.     2  New^ 
Mr.  111. 

In 


^50  (titamtnt. 

^t^^^^cn         In  ejedment  on  the  demife  of  an  heir  by  icfcent^ 

4«m      heir»    ^j^^  demife  was  laid  the  day  his  anceftor  dicd»  and 

held  to  be  well  enough.    3  ff^il/.  274..  R^e  ex  dem. 

Wrangham  v.  Hirjty.     If  my   anceftor  die  at  five 

o'clock  in  the  morning,  f  enter  at  fix»  and  make  a 

leafe  at  fevcn,  it  is  good.     Ihti. 

If  title  •ccroet        if  the  t'ttU  of  the  leflbr  of  plaintiff  accrue  in 

inf^^^vaca-    Rafter  vacation^  yet   the   plaintiff  may  deliver  his 

■uydellle^r^e.  ^jcaoicnt  asof  £^/r /^rw,  and  (hall  recover  thcre- 

clantion  «•  of     on»  becaufe  he  makes  up  his  iflue,  or  cakes  judgment 

£^  term,       as  of  the  mxt  Urm  \  otherwife  the  ad  of  the  law, 

which  fuppofcs  the  writ  fucd  out  as  of  the  firft  day 

of  Rafter  term^  before  a  title  accrued  to  plaintiff, 

would  be  an  ad  of  injury  to  him,  and  delay  his  right  \ 

for  a  man  ejeded  out  of  a  leafe  made  in  ierm  time. 

Within  whst      would  not  complain  till  term  was  over.  2  FeHi,ij4. 

time  to  be        It  muft  be  brought  within  twenty  years.    21  Jac.  I« 

^^^^  c.  16.     Sid.  432. 

Motion  for  Judgment. 


\ 


Within  vbat  It  IS  ordered,  That  the  plaintiffs  for  the  future         «j 

time  motion  for  (jja||  jjke  nothing   by  motion  made  for  judgment  ' 

be  mad".  ^^      againft  checafual  ejedor  for  default  of  appearance,  | 

unlefs  fuch  motion  be  made  within  one  witk  next 
after  the  firft  day  of  every  MUhaitmas  term,  and 
of  every  Rafter  Urnty  and  w'lihin  four  days  next  after 
the  firft  day  of  Hilary  term^  and  of  every   trinity 
Urm.  R.  T.  33  Car.  2. 
Reittef  only  to       This  rule  only  relates  to  declarations  in  ejed- 
tenanuiopoOcr- men tferved  upon   tenants  in  poffei&on  in  L$ndm 
*•"•  and  Middlifex. 

And  not  on  a  ^^  ^^  cjedment  on  a  vacant  pofleflion   be  ferved 

vacant pofleffion.  in  Z.W0»,  or   Middlifex^  on    ftatute   4  Geo.  2,  c. 
28.  it  may  be  moved  at  any  time  in  term.  Ntgativt 
v.  Pofitive.     Barms  I J  2. 
ObMtry.  A  country  ejectment  (hzy  be  moved  any  time  in 

Che  term  in  which  notice  to  appear  is  made,  or  00 
the  laft  day  of  that  term. 


^i 
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Wh«ti^he  declaration  isdeliviered.thciiextterm,  Howtonov* 
make  affidavit  of  the  fcrvicc  thereof  on  the  tenant,  f«  j»<J|««^ 
or  bis  wife,  and  annex  a  copy  of  the  declaration 
on  a  treble'  penny  ftaoipt  paper,  and  move  for 
•  judgment  againft  the  cafual  ejedor,  which  is  done 
by  giving  a  ferjeant  ics.  bd,  with  the  affidavit  of 
finrice,  who  figns  his  name  thereon,  and  gives  it 
to  one  of  the  fecondar ics  with  thp  affidavit,  and  a  •    , 

flMmorapdom  on  a  %s.  td.  flamp,  purfuant  to  the 
ftatute  25  Gi$  3.  c.  80.  muft  be  tiled  -,  but  firft  take  a 
copy  of  the  declaration,  if  it  he  in  a  country  caufe. 
M  B.  It  heed  not  be  delivered  by  a  ferjeant  in 
open  court,  but  you  mult,  if  a  country  caufe,  pay 
Tor  filing  affidavit  2r« 

In  the  Common  Pleas. 

jobtt  Doe^  on  the  demife  of  7.  P.  plaintiff, 

and 
Richard  Roe^  defendant. 

J.  B.of  in  the  county  of  Affidavit  of  tho 

maketh  oath  and  faith.  That  he  this  deponent  did  ^*"***' 
on  the  day  of  lad,  perfonally  ferve 

y,  B.  tenant  in  pofTeffion  of  the  premifes  in  the  de-  To  l>e  iD^foflei 
claration  hereunto  annexed  mentioned,  or   fome  ^"  >  <'^^'< H 
part  thereof,  with  a  true  copy  of  the   declaration,  **"P*P'P^ 
and  notice  thereunder  written,  hereto  annexed,  and 
at  the  fame  time  this  deponent  (read   to  him  the 
notice  thereunder  written),  or  it  may  be  (acquaint- 
ed the  faid  J,  B,  of  the  intent  and    meaning  of 
the  raid  declaration,   and  notice  thereunder  writ- 
un). 

To  be  fworn  before  a  judge  if  a  towntaufe,  and  Bcfwewhom  ta 
a  comroiffioncr,  if  in  the  country.     If  the  wife  be  ^^"^^^ 
ferved,  then  fay,  ^*  firvid  Miry^  r^/ w// ^/ J .  B.  If  wife  imrf. 
•*  ibi  anant  in  pojfejfion  of  tht  premifes^  &c." 

How  tojign  Judgment. 

If  the  tenant  does  not  appear  with  the  filazer  of  ?' ■•  •Pl^«« 
Che  proper  county,  and  file  bis  pica  within  the  time  ^l^!^l^^ 

limited 


59^  ^^tmmutf 

Kmited  by  the  rule  (fir  wbUb  fiarch  tbi  fUif  M 
0i  tbi  protbonatarits  offia)^  draw  up  the  ride  for 
judgment  with  the  fecoodary,  pf y  71. ;-  eater  dw 
declaration  as  far  at  the  names  of  the  plaintiff  and 
defendant,  upon  a  double  2/.  bd.  ftamped  paper; 
make  out  warrants  of  attorney  for  plamtiff,  and 
defendant,  and  file  them^   the  clerk    siarks  ike 

•  judgment- paper ;  (then  take  judgment-paper  to  fbe 
prothonotaries  office,  pay  figning  I2i.  %d. ;  an4 
the  clerk  will  give  you  a  roll  to  enter  up  the  jndg- 

.  ment.     M  J?.  No  appearance  is  entered  with  the 

'  filacer  on  the  part  of  the  plaintiff:  wb«i  this  is 
done,  you  may  make  out  a  writ  of  pofleffion  ;  pay 
figning  with  prothonotaries  i/.j|iL  feal  yi.  |  Wifrm* 

€ipe  is  requifite. 

Of  amending  the  Declaration. 

Attendhii  de-        It  was  formerly  held,  that  a  declaratbn  inejed- 
cltfgti^D*  ment  could  not  be  altered  or  amended  after  oncede- 

livered,  in  the  mod  trivial,  matters  ;  but  it  hasfioce 
been  held,  that  an  eje&ment  is  a  mere  fiflitious  ac- 
tion, and  the  demife  mere  matter  of  form,  nor  does 
it  exifl$  and  on  application,  the  dcmife  was  order- 
ed to  be  amended,  but  this  was  to  fave  the  plaintfflr 
from  being  barred  by  a  fine,  if  he  had  been  obliged 
to  bring  a  new  ejedment.     4  Burr.  2447.  2  Burr*. 
I.I  62.  Therefore  as  the  demifc  may  be  altered,  there 
can  be  no  doubt  but  that  other  parts  lefs  matcrisi 
may  alfo  be  amended,   the  adion  being  invented 
under  the  control  of  the  court,  for  advancement  of 
juflke,  and  merely  to  try  the  right  in  que&ion. 
I  Burr.  665.  At  this  time,  what  amendments  maj 
he  made  in  the  King^s  Bencb^  the  like  may  be  dooe 
in  this  court,  I  have  no  doubt.     Vide  Pra£f.  Reg* 
C.P.  16,  17.  175. 
Tern  any  be        The  term  of  an  eje£lment  enlarged,  being  fo  laid 
«iiiarge4.  that  it  had  expired  twelve  years  before  the  aflion 

brought,  on  payment  of  cofis|  a  fpecial  jury  beio^ 
ftruck,  and  the  parties  gone  down  to  thp  afees  be- 
fore miftake  difcovered.  2  Bldek*  Jigp*  9#«  f^^', 
Ap  eje£{ment  is  the  creature  of  the  court,  and  open 
.  •  to 
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to  ev*ry  iqUitahU  rtj^uUtlinfai^  tStpediting  tSt  true  jiif* 
tici  of  the  cafi.  Ibid.  Roi  dem.  Lit  v.  El^s.  f^idk 
Sir.  1172* 

No  declarations  in   cjcfimcnt  can  be  amended  No  «mpn4ment 
before  appearance  ;  and  afterguards  in  foriti  only,  i"'  •!!?«"•»«• 
but  not  in  the  detnile,  or  other  matter  of  fubltance. 
Bh  r.  Doedem.  Siephen/M.     Barnes  186.  j/. 

But  an  amenditieht  was  made  in  the  (Parcels  and  ^t^»^  n'^* 
in  the  name  of  platntlfFfor  the  defendant. .  IFiUiami      ' 
Vi  Barciaj.     F¥a&.  Ritg.  16; 

Of  the  Appearance. 

\i  an  ejedimeht  is  brought  for  lands  in  antient  df-  F(^  I'n*'* '» 'n. 
mefne,  this  court  on  application  will  ftay  the  pro-  tieot  dcmeiiit; 
ceedings,  foi:  it  oUght  tc  be  fued  for  in  the 
manor  court.  Boman  v»  IVright,  Barnes  194. 
But  the  plea  muft  be  filed  wiihin  the  fir  ft  four  days 
•fihe  iermSof  the  party  may  always  apply  for  leave 
within  the  four  days;  and  though  the  appearance' 
is  generally  entered  after wards,yet  it  isalwstys  tron^ 
fidcred  as  an  appearance  the  firft  diy  of  the  term. 
Deigbton  v.  Foftir.  Btirms  187.  If  plaintiff  pre« 
vails  in  this  plea,  the  judgment  muft  be,  that  de^ 
frndant  anfwer  over.  Barnes  187.  GMdtidi  v* 
Tbtuflout.  There  muft  be  an  affidavit  to  ground 
this  motion^  that  the  land  is  antient  demefne,  and 
fwearing  that  the  premifes  are  reputed  to  be  landtf 
to  antient  dfemeftie  is.  fufficicnc.  Dbi  V.  Thomas: 
Barngs  185. 

If  the  tenements  lie  in  London  or  Middiefek^  aiuf  ^  <»*"• 
the  notice  be  to  appeat"  the  firfi  day  of  term^  the 
tenant  hasyin^r  days  ta  appear  after  motion  made ;  if 
of  the  term  gif»fraify^  then  the  ub.U  ternti 

If  in  the  country ,y»ftr  days  after  the  ifluablfe  term;  tii  \U  totfatrfg 
t?X.  Hilary  or  Trinity^  ot  if  it  be  in  a  coiinty  where 
t^e  affixes  are  but-t/r&v  a  ytoTj  then  four  daytf  after 
the  r0// of  the  term  tktxx  preceding  thi  ajfttts*     It  is 
faid»  ihat  the  tenant  cannot^  appear  after  the  ttm«^ 
•Uowed  by  the  common  rule  for  appearing  is  ex« ' 
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pired*    Saf.  lUp.  151.    I  tbink»  any  tiiBe  Mod 

judgment  figned. 

Stcon^tryoii  re.      ^^  >'  ordered,  That  the  fecondaries  (hali  10  the 

^aeft  to  fli^w  hit  morniog  next  after  the  end  of  every  term,  and  at 

g^rofsjea-   all  other  times,  when  required,  produce  and  fliew 

to  any  perfon  or  perfons,  who  fliall  demand  the 

fame,  their  alphabetical  paper  of  ejcdmemt  mored 

or  delivered  in  court  in  each  term.     R^  IM  a 

Tenant  not  '^^^  tenant  is  not  obliged  to  appear^  ahhoog^ 

obliged  to  ap-  his  landlord  oflPers  to  indemnify  him.  Right  v. 
pear.  WroHg.     Barms  173.  .  But  he  muft  give  notice  of 

the  ejedment  to  his  landlord.     11  G40.  a.  r.  19. 

yi  12.  or  he  forfeits  three  years  improved,  or  rad: 

rent  of  the  premifes  held  bj  him. 

How  to  appear  for  Tenant. 

The  court  will  not  endure  the  lefTee  to* defend 
(alone)  an  ejedment  agatoft  his  landlord,  or  tbofe 
claiming  under  him,  on  a  fuppofed  dcfed  of  tide. 
Driver  v.  Laurence.     %  Blati.  Re^  ^259. 

An  eje£lment  is  a  fidion  and  in  the  breaft  of  the* 
court,  tenants  (hould  be  bound  not  to  change 
the  pofleffion.  Plumb  v.  Savage.  Bam.  i8o» 
How  to  appear  Get  a  blank  confent  rule  from  the  ftationers  on* 
lorttnant.  flamped,  pay  id. ;  fill  it  up  in  this  manner,  if  yoa 
mean  to  defend  for  all  the  premifes  mentioned  ia 
the  delaration. 
In  the  Common  Pleas.. 

Hilary  Term,  in  the  thirtieth  year  of  the  reign  of 
King  George  the  Third. 


Common  con-         Midddlefex^  to  wit,  John  Z>w,  on" 
ftnc  role.  j^^  j^^j^^  ^f  j^f^^  Staffs  againft 

Ruy  for  four  meflliages,  four  barns, 
four  llables,  five  hundred  acres  of 
arable  land,  five  hundred  acres  of 
pafture,  and  twenty  acres  of  furxe* 
and  heath,  in  the  pat ifliof  if .  in  the 
faid  county. 


It  is  ordered 
by  confcnt  of 
S.  U.  attorney 
for  the  plaio- 
tiflT,  and  if.  6. 
attorney  for 
JolmNix.mbo 
claims  title  to 
the  tenements 
in 
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\ti  lqueft!6A,  tfiat  the  faid  Join  Nix (BaTl  tie  admitted 
defendant  ;  and  that  the  faid  John  Nix  (hall  im'r 
mediately  appear  by  his  faid  attorney,  who  ftiall 
teccive  a  declaration,  and  plead  thereto  the  general 
ifiue  this  term ;  and  that  at  the  tri&l  to  be  had  there- 
on^ (hall  appear  in  his  proffer  perfon,  or  by  his 
coaqfel  or  attorney,  and  confefs  leafe,  entry ,  and 
Ottfter,  of  fo  much  of  the  tenements  fpecified  in  the 
plaintHTs'dcclaratioh,  as  arc  in  the  poffeflion  of  the 
laid  defendant,  or  his  tenant,  or  any  perfon  claims 
ing  by  or  under  his  title,  or  that  in  default  thereof 
judgment  (hall  be  thereupon  entered  againft  thede^^ 
fcndant  John  Doe  the  cafual  ejedor }  but  proceed-;*' 
ings  ihall  be  ftayed  againft  him,  until  default  flialt 
be  made  iri  any  of  the  premifes  \  arid  by  the  likecon* 
fent,  //  is  further  ordered^  That  by  reafon  of  any* 
ftrch  default,  the  ptaintifF  (hall  happen  to  be  non- 
faitedupon  the  trial,  the  faid  John  Nix  (hall  take 
Ao  advantage  thereof,  but  (hall  thereupon  pay  to  the 
{HaintifF,  cofts  to  be  taxed  by  the  prothonocaries ; 
Jnd  it  is  farther  ordered^Thzt  the  IcfTor  of  the  plain-  "    ^ 

tiff  (hall  be  liable  to  the  payment'  of  cofts  to  thd 
(Ai  John  Nixy  by  the  courfhere  to  be  in  any  man- 
ttr'  allowed  or  adjudged. 

By  the  court. 

K  B. This  is  figned  by  the  USov']  S.  t/. Attorney 
of  the  plaintitf*s  attorney  after-  |  for  the  plain- 
wards,  when  he  draws  up  the  rule ;  >-tifF:  J,  G.  At<» 
but  the  defendant's  attorney  figns  it  |  torney  for  the 
before  the  plea  is  left.  J  defendant* 

ffoTb  to  dtfend  far  Part. 

Tf  there  be  feveral  perfons  who  claim  title,  the 
nife  may  be  drawn  generally ^  or  particularly :  Gene-' 
^rf/y,  as  that  J,  S.  who  claims  title  to  the  premifes' 
in  queltipn  in  his  poiTefSon  (hould  be  admitted  de- 
ftiidant  for  fuch  mefltiages ;  and  this  puts  a  necef* 
Q.q  a  fity' 
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fity  on  the  plaintiff  to  diftinguifh  by  proof  whaC 
tenements  are  in  each  tenant's  pofleflion,  oiherwife 
be  can  have  no  verdi(^.  Hut  if  the  rule  ^  drawo 
fpfciaHy^  that  fupcrfedes  the  neceffity  of  proof  that 
the  lands  are  in  his  pofTenion.  BuUtr  95. 
Howto4efefl4  Originally,  if  you  (defended  for  part  ofiheprc- 
o'  P*ru  m\k%  in  the  declaration*  the  tvbolt  was  mnuisiud  in 

theffiUy  but  a  note  in  writing  was  delivered,  10  the 
plaintiff's  attorney,  what  thidtfendant  meant  tt  inji^ 
0n  at  the  trial;  but  now  you  mention  in  the  margin 
of  the  rule,  a  particular  of  that  part  0/ the  premi/i* 
cnly  tuhich  you  mean  to  defend  for  ;  and  at  the  ead 
fay,  *«  Part  of  the  premtfes  mentioned  in  the  declara^ 
tlon.** 

Take  your  confent,  rule,  and  plea  of  general 
iITue  of  Not  Guilty  to  the  filacer  of  the  county, 
with  a  pracipe  ioi  the  appearance  of  the  defendant 
thus  : 
Prcdpe  for  the       MiddUftx  ((T.)   Appearance  for   Jofeph  Nix^  at 
appetruice.        j^c  fuit  of  John  Dooy  on  the  demtfe  of  Edward  ^tapiei* 
He  will  fign  your  rule,  and  write  on  it,  Appear oxa 
entered:  pay  2i.  td.  then  leave  the  plea  and  rule  at 
the  prothonotaries  office,  pay  filing  1$.     A  me- 
morandum or  minute  to  be  made  on  a  2j.  6i/.  Aamp, 
and  filed  with  the  filacer. 
Appeinocc  to        Appearance  for  the  tenant  in  pofleffion  muft  be 
be  entered  ind    entered   with  the  filacer,  and  the  common  rule 
^**"JJ"^"  ^"^^      marked  by  him,  before  left  in  the  prothonotaries  of- 
"**'     *  fice.     Barnes  178.  Rue  dem.  Jones  v.  Doe. 

In  the  Common  Pleas. 

Hilary  term,  in  the  thirtieth  year  of  the  reign  of 
King  George  the  Third. 

Nix  ats.  Doe  on/  And' the  (z\A  Jofeph  Nix^ 
i\itAtm\(toi Staples.  \  by  5.  U.  his  attorney  comet 
and  defends  the  force  and  in* 
jury  when,  t^c.  and  (ays.  That  he  is  not  guilty  of 
the  trefpais  and  ejediment  above  laid  to  his  charge^ 
in  manner  and  form  as  the  iixdJoBn  Dothodh  above 
thereof  complained  againA  him,  and  of  ibis  be  puts, 
himfelf  upon  the  couotryi  bfc. 
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Of  Appearance  by  the  Landlord. 

The  court  have  no  jurifd'ftion  to  admit  any  ^i^^t  p^^b, 
pfrfon  to  defend  an  ejedment  iniiead  of  the    te-  ought  to  be 
flant,  except  the  landlord  only;  and  who  is  landlord  •<J«»««>« 
within   the  a£l,   not  every  perfon   claiming  title; 
hut  Me  who  is  in  feme  dtgree  of  piffejffiony  as  receiving 
rent,  ^r.     The  cUufe  of  forfcuure  by  the  tenant, 
if  he  does   not   give   notice  of  declaration  to  bis 
landlord,  proves  this.  Roe  dem  Leeke  v.  Doe,  Barnes 
193.    Therefore  a  man  devifed  his  eftate  to  J.  S. 
and  the  heir  brought  an  rjeciment  againft  the  te* 
naat  in  poflciBon.     Court  held  J.  8  could  not  be 
made  a  defendant.     The  leilbr  claimed  under  ao- 
ocberwill.     Ibid.  Bull.    Nifipriu  q^. 

In  like  manner  a  mortgagee,  who  had  never  re* 
ceivtd  the  rents,  has   been  refufed  to  be  made  de-     * 
fondant  with  the  tenant.  Ibid.  Jones  ex  dem.  IP'ood^ 
ward  and  fyniiams. 

Great  inconvcntenctes  having  happened  by  te-  ^»^ori  hn* 
nanrs  refufing  to  appear  to  ejcdiments,  or  fufFer  their  htmfdf  defend^.* 
landlords  to  take  on  them  the  defence  thereof;  by  aot.. 
Stat,  ii  Geo.  2.  c.  19.  the  court   may  fuiier  the 
Ur,dkrd  to  make  himfelf  defendant,  by  joining  with 
the  tenant^  in  cafe  he  (hall  appear;  but  if  the  te* 
nant  (hallrefufe  to  appear,  judgment  (hall  be  figned 
againft  rbe  cafuai  eji^or  for  want  thereof ;  but  if 
the  landlord  of  any  part  of  the  lands,  ^V.  (hall 
deGre  to  appear  by  himfelf,  and  confent  to  enter  in- 
to the  like  rule,  that  the  tenant,  in  cafe  he  had  ap* 
peared,  ought  to  have  done  ;  then  the   court  (ball 
permit  fuch  landlord  fo  to  do,  and  order  a  i^ay  of 
execution  upon  fuch  judgment  againft  the  cafuai 
fjedor,  until  they  jhali  further  order  the  ein. 

Whcrea  difpute  was  between  the  lord  by  efcheat 
and  the  heir,  neither  of  whom  had  been  in  polTef- 
fion,  court  refolved  the  title  (hould  be  tried,  and 
ordered  the  ejeftment  to  be  brought  by  the  lord 
by  efcheat,  and  the  heir  (hould  be  admitted  to  de- 
Q.q  3  fend 
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ff  nd  alone,  or  With  the  tenant.     Fairclatm  v.  Sbawh 
title.     3  Burr.  129b. 
Heir,  ftc.  ^f  ?!?  heir  or  deyiTee  claijits,  h^  muft  move  for 

that  purpofe  on  a  fpccial  affidavit,  an  applicstion 
mufi  be  made  before  the  end  of  the  term. 

Lord  Batb^  the  reverfioner,  was  admitted  a  oo« 
defendant.  Cemh.  339.  yoJhfs  v.  Carwitben.  So 
a  trufiee  i^^y  be  admitted.  Ihid.  332.  So  a 
mortgagee.  But  thcfe  were  before  the  ad.  Lord 
M.  fays  it  means  to  exclude  only  mere  ftrangersto 
the  pofTeflion.     3  Burr.  1299. 

Motion  that  landlord  might  be  made  defendant^ 

without  tenant  in  pofielBon,  who  refu(ed  to  appear^ 

denied ;  but  common  rule  granted  to  add  landlord 

to  tbe  tenants.     Barms  172.     Balditrii^e  v.  Ptf- 

-  Ur/on. 

In  ofM  where        In  c a fes  where  landlord  is  permitted  to  defend 

landlord  is  p«r.   without  tenant,  the  reafon  of  judgment  againft  the 

»>ittrd  to-defcnd     f^^^  ejcaor,  by  ftatute  is,  That  under  it,  after 

ivirbout  tenant,  .•'/../.  ."^       •  •   .      -n-  .      .  /p /> 

thereafon  of  the  an  end  of  tpe  fuit,  the  plaintittmay  obtain  pown- 
)odgmenr  •gainfl  fjon  of  the  premifes  fued  for,  which  he  could  not 
cafoai  ejcaor.    ^  ^^  virtue  of  z  judgment  againft  a  perfon  out  of 
poir(;ffion.. 

But  where  a'writ  of  error  is  brought,  there  is 

not  the  leaft  reafon  to  give  plaintiff  leave  to  take 

pofiei&on  till  after  a  determination  in  error.  Farfidi 

againft  Hayky.     Barnes  208. 

Landlord  to  ap-       It  feems  right  for  the  landlord  to  appear  beforo 

pear  before        ^^^  judgment  is  figncd  againft  the  cafualeje6tor,  to 

^   ^         *       prevent  the  ill  confequence  of  takmg  poflemon  im- 

:  mediately  after.     Hohfony.  Dol^fon.     Barms  179. 

Landlord  muft        Although  the  landlord  is  admitted    by  a  fpecial 

«mmLft  relV.  ''"^^  ^^  ^^^  ^^""  ^°  defend,  yet  he  muft  enter  into 
the  common  confent  rule.  Barnes  187.  GHatitU 
V.  Thru/lout,  For  he  is  confidered  in  all  refpedsihe 
fame  as  tenant  in  pofledion. 

For  part.  A  landlord  may  be  admitted  to  defend  for  perirf 

the  premifes  in  his  tenant's  feffeJJIon.     Roe  Jem.  6*- 
harJ  V.  Dee.     Barnes  1 79. 

A   landlord  may  defend  for  the  part  his  teiu't 
'holdSy  and  the  rule  willexprefs  this  fpecialij. 

3  Haw 


Hrto  tp  appear  for  tbelanikrd  rf  tenant  Inpoffeffion.  ^JjJJ  ^  *• 
Give  brief  to  fcrjtant  for  him  to  move,  •*  That  the  * 

^*  LANDLORD  may  he  made  defendant  with  tbe 
**  TENANT,  ifbeappearsy  and  if  tbe  tenant  dees 
**  not  appear^  then  that  be  may  appear  by  himftlf  and 
**  enter  into  tbe  common  rule^  and  defend  his  title  *^ 
Serjeant  lox.  6d.  N.  B.  This  is  done  by  a  fer- 
jesHK's  hand,  and  there  needs  no  affidavit  for  the 
purpofe,  as  mentioned  in  the  books ;  draw  up  the 
rde  with  the  fecondaries,  pay  gx.  6d.  copy  it,  and 
annex  ie  to  the  plea :  *'  Jdd  aifo  the  common  cofi* 
"  feni  rule  thereto ;"  in  which  you  will  infert  **  both 
**  names t  if  tenant  appear s^*'  and  file  appearance 
and  plea  as  before;  if  tenant  does  not  appe^f^  thcA 
only  the  landlord's  name. 

Wiinefday  the  23d  June.  It  is  ordered^  UniiorA'%  nh 
That  A,  B,  landlord  of  the  premifcs  in  qucf- ^^^"^  ^•»•^'• 
tion,  be  joined  and  made  defendant  together  with 
C.  D.  tenant  in  pofleflion  of  the  premifes  in 
queftion  in  the  common  rule  by  confent  in  eje^« 
ment,  trrftead  of  the  cafual  ejedior,  in  cafe  tbe 
faid  C.  Z>.  Ihall  appear  :  And  //  is  further  ordered^ 
that  in  cafe  the  faid  C,  D.  fhall  negled  to  appeary 
Ihe  faid  jt,  B.  may  appear  by  himfclf  and  defend  his 
title  to  the  premifes  in  queftion,  purfuant  to  the 
laie  a^  of  parliament,  he  hereby  confenting  to 
enter  into  the  like  rule,  that  the  faid  C.  />•  by  the 
courfe  of  the  court,  in  cafe  he  had  appeared, 
ought  to  have  done:  Neverthelefs ^tht  plaintifFfliall 
be  at  liberty  to  iign  judgment  againft  the  cafual 
cjedor,  but  execution  is  hereby  flayed,  untQ 
this  court  (hall  make  further  order  therein :  And 
by  confent  of  counfel  for  the  faid  J.  B.  It  is  fur* 
tberorderedy  That  the  faid  .Y,  B.  upon  the  trial  to 
be  had  (hall  admit  himfelf  to  be  in  the  a^ual  poi^ 
feffion  of  the  faid  premifes.  On  the  motion  of  Mr. 
Serjeant  Jdair  for  the  faid  jf.  B. 

By  tbe  Court. 

aq  4  Where 


to  coafeff . 
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lf4lie.Ufi4MTt     Where  the  landlord  appean  without  the  tentiiC^ 

viaoc  c'tfeodant,  it  is  fitceffdiy  to 'prove  the  tenant  in  pofleflioni^ 

phintWmuft      jhc  prcmifcs,  foF  thc  rule  is,  that  the  landlord  fhaB 

tenant  in  poiTcf.   oefend  for  the  premiics  only  whereof  hi9  tenants 

iion.  are  in  pofleffion,  and  the  parcy  does  not  admit  him* 

icif  to  be  landlord  of  any  premifes   which  the 

plaintiff  may  make  title  to,  but  of  fuch  only  as 

were  in  poQcffion   of  thofe   reoaqts.      Smiib  v. 

Mann  dtm.  fay/or,  i  If^ilf.  220. 

QnSfroftht  For  the  future,  let  rules  for  leave  to  take  out 

*f""»  e^pecutipn  by  the  plaintiff  againft  the  cafual  ejeflor, 

,af(tr  verdid  againd  the  landlord,  made  defendant 

inftead  of  the  tenant  in  poflieffion,  purfuant  to  the 

a6^,  be  abfolute,  and  not  to  (hew  caufe.     Frnn  ?. 

Aforri'M.   Barnes  183.      . 

If  landioH  doei       Where  the  landlord  enters  into  the  rule  to  con« 

r!^!ITf."^  *"*' '^^^^   *"^  ^°^®  "^^  appear  at  the  trial,    wherebjr 

•^^„»..  plaintiff  is  fionfuited }  plaintiff  on  producing  the 

fo/ien^  may  move  for  leave  to  take  out  execution 

againd   the  cafual    ejedt)r,   upon  the  judgment 

figned  by  virtue  pf  the  fpecial  rule   to  defend, 

which  is  abfolute.     StiJes  v.  Oaiis.  Bartus  182. 


How  to  proceed  to  Trial  after  the  Apr 
pearance. 

How  to  prorreJ  The  confent  rule  is  to  be  taken  away  with  ibe 
•fter  appearance  plea  ffom  the  prothoootaries,  then  iign  the  name 
•adpiea,  wtiial.  ^f  plaintiff*  attorney  to  the  common  confent  rule 
over  that  of  the  defendant's  attorney,  carry  it  to 
the  fecondaries  ofiipe  who  files  it,  and  will  draw 
up  two  rules  on  ftampi  one  for  each  party,  for 
which  pay  9/.  td.  then  make  up  the  ifiue,  engroff 
fame  on  a  treble  \d,  and  deliver  it  to  defendant*! 
attorney^  with  the  ufual  notice  of  trial ;  charge 
4i/.  per  fl)eet  and  ft  amps,  half  confent  rule,  and 
//.  to. ;  if  he  pays  for  the  iflue,  proceed  as  in  other 
^afes;  if  npt,  then  iign  judgment  againft  the  de- 
fendants who  have  appeared,  but  not  againft  the 
cafual  ejeflor.     Fi^n  ▼.  Joll)i^  Barnes  253. 

The 


The  form  of  the  iflue  is  the  fame  as  others,  KToe, 
only  fay,  inftexd  of  a  plea  of  trefpafs  on  the  cafe, 
^^  in  a  plea  af  ireffafs  and  tjeHmtnt^'  and  the  fame 
time  for  notice  of  trial,  is  alfo  allowed, 

If  the   leiTor  of  the  plaintiff  is  an  infant,  after  infant Iefl:>rm«ft 
the  plira  is  filed,  you  may  move  the  court,  or  have  naiDe*gii«fdi*p. 
a   fummons,  to  Jhiw  caufe  why  further  proceedings 
Jifould  n'it  be  Jlaid  until  fime  perjon  on  behalf  of  thi 
lejfvr  of  the  plaintiff  givrs  fecurity  for  payment  of  the 
defendunfi  cofls^  in  caje  cf  a  nonfAt^  or  a  verdiSi  for    . 
fhe  defendant  y  the  lejfor  of  the  plaintiff  being  an  infant* 
Barnes  183. 

The  record  in  ejedlment  is  made  up  in  the  fame  Record, 
inanner  as  others,  and  the  pb^ito  is  the  fame;  in 
the  jurata  fay,  **  in  a  plea  ofire/puf  and  eje^mentJ" 
If  plaintiff*  has  a  verdi£l,  tax  the  coAs  as  in  ocner 
cafes. 

Thev/7/in  which  thedcmifcd  lands  lie,  though  Vill, 
omitted  in  the  declaration,  fhali^  after  verdid  for 
the  plaintiff,  be  ^olle^led  from  the  vUl,  in  which 
the  ejedion  is  laid  to  have  been  cofTimiited.     2 
Blaek.  Rep.  706,  Goodwright  v,  Strqther. 

In  eje^menr,  |t  is  faid,  that  the  court  will  New  trial. 
feldom  grant  a  new  trial  where  the  verdicit  is  for 
the  defendant,  becaufe  the  plaintiff  may  bring  a 
new  ejeAment ;  but  where  it  is  for  the  plaintiff, 
a  new  trial  is  often  granted,  for  the  confequence 
of  not  granting  a  new  trial  is,  the  aheration  of 
the  poflefTion  of  the  premifts  :  but  as  new  trials 
were  inftituted  to  prevent  experce  to  the  parties, 
and  for  the  purpofe  of  doirtg  complete  judice,  I 
have  no  doubt  a  new  trial  will  be  granted  (efpe* 
cially  if  ju(!ice  has  not  been  done). 

In  ejcAment,  an  attachment   was  granted  ab- A tucbmeot  in 
folate  in  the  firfl  inftancc,  againfl  the  tenant   in  J,'jJ^e"v"'*oU^ 
pofTcfSon,  on    affidavit  that   he  had    been  ferved  fi^n* '  ""^ 
with  a  rule  of  court  made  abfolute  for  deliver- 
ing up  the  poffeOion,  and   bad  refufed  fo  to  do, 
Pavies  V.  Doe.  2  Black.  Rep,  892. 


0/ 


6pp  ^utmcftr. 


Of  Jiaying   Proceedings   till  Cqfts   paU 
of  a  former  EjeSment. 

Fracttjififiln  Motion  to  ftay  proceedings  in  this  ejedmcot, 
qeamentjhall  t;||  ^^  ^^(jj  ^f  j^^  former  brought  oo  fame  title 
^  ftfmerejeal  w^^^  paid,  and  it  warailedged  (bat  in  ihofe,  upon 
meat  paid  in,  the  tenants  entering  into  the  common  rule,  the 
which  the  lej^r  jgfl-Q,.  ^y  jj^g  plaintifFhad  ncgleacd  to  enter  into 
oev^'ajtered  thcconfcnt  rule,  and  no  further  proceedings  were 
into  the coofciit  had,  which  was  very  vexatious  and  oppreflive  to 
*^>^  the  tenant  in  pofl'effion,  as  there  was  nobody  of 

whom  he  could  recover  his  cods.     Caufe  (hewn 
was,  that  thi<;  was  a  new  attempt,  as  no  cofts  ^tct 
payable  till  the  Icflbr  of  the  plaintiiF  joins  in  the 
confent  rule.     D$  Grey^  C.  y.  and  Ut.  cmt.     We 
think  this  application  very  juft   and   reafonabte. 
It  is  faid  that  a  lelTor  of  the  plaintiff  is  not  made 
anfwerable  for  cofts  by  the  tenant,  or  a  new  de- 
fendant entering  into  the  common   rule,   til]  he 
himfelf  joined  in  the  confc-nt  rule  by  figniiig  lU 
and  thereby  making  his  option  to  proceed  againft 
the   new  defendant ;    this,  whethl^r  reafonable  or 
not,  has  given  rife  to  the  prcfent  doubt:  but  we 
think,  that  whatever  foundation  there  may  be  for 
the  pradice  alluded  to,  yet  when  the  court  fees 
manifelt  vexation  and  oppreffion,  as  in  the  prefent 
caf<:?,    it    will   exercife  its    jurifdifiion  over  this 
fidlitious    proceeding,   to    prevent   it.     R.   j/hJiL 
-  Smith  V.  Barnardifton,  2  Black  Rep,  904. 
Proeeedlngt  ftiid      y^^  cjcamcni  had  been  brought  in  the  K.  B. 
triai  riij  the  ccPs  °"^ween  the  fame  parties,  when  in  Htlarj  term  13 
ofa  former  eject.  6^9.  3.  defendant  obtained  rule  for  cofts  for  not 
'mtni\tiB.R.     proceeding  to  trial,  which  were  taxed  at  85/.  W, 

Mid  after  n  long    ^  .ll  r  •     t  »      r  "^l 

delay,  leflbr  in-  ^"^f  which  the  caufe  was  tried  m  fame  term  by  4 

folfcnt.  fpecial  jury,  and  verdiS  for  defendant,  and  cofts 

taxed  at  273/.  ioj.  total  358/.  los.  8^.  no  part  of 

which  was  paid.     Motion  to  ftay  proceedings  in 

this  caufe^  till  the  colls  of  ibc  former  were  paid,  and 

made 


made  jyh  of  Jum  i  notice  of  trial  for  Che  jgthi 
and  witneflcs  all  ready.  IValker  fhewed  •for  caufs, 
4ha£  tfae  cauTe^was  fo  clear  at  the  lafl  tri«l,  :and 
ihe  parties  had  refted  fo  long,  tfaat  tliey  did  not 
think  them  in  earneft  till  nouce  given*  The  dje- 
feodant  i\^tx\  proceeded  to  tax  his  cofts*  in  order 
to  ground  the  application,  which  he  otherwise 
would  not  have  done,  the  leflbr  being  infolvent* 
Kule^bfolutp.  Dudtm*  Cbaiipickw.  Law.  2  Bkck, 
Rip.  1 1 58. 

Where  the  plaintiff  is  nonAiited,  by  reafon  of  <v|fttit  fcr  wt 
the  defendant's  not  confeffing   Icafe,  entry,  and^J^''*'*^*^ 
oufter,  the  cods  are  taxed  on  the  rule  by  confent, 
and  j,uidgment  /igned  againft  the  cafual  eje6)or,  the 
fame  aa  if  no  plea  had  been  pleaded.   Btirnes  i8a« 
Goodxvright  v.  Fiai 

Whe^e  a  verdi£l  in  ejednent  is  for  the  defend-  Ver<Ka  for^t-  • 
ent;  or  the  plaintiff  becomes  nonfuited  upon  evi-^***^"** 
dence,  a  ca»  fa,  need  not  be  made  out  againft  the 
plaintiff,  and  Aewn  to  his  leflbr ;  but  the  cofts  be* 
tug  Uxed,  a  demand  muft  be  oi^de  on  the  leflbr 
of  the  plaintiff  perfonally,  either  by  the  defendant 
or  his  attorney  on  record,  named  in  the  confent 
rule,  and  if  not  paid,  you  may  move  for  an  attach* 
ment  on  an  affidavit  of  both  defendant  and  his  at-* 
torney  of  fuch  demand,  and  that  the  leffor  refufed 
to  pay  fame,  and  that  the  fame  now  remains  uii« 
paid.     Vide  fu  near  the  form  of  this y  p.  339. 

If  the  plaintiff  be  -nonfuited  on  the  merits,  heifpUiotiffiMa. 
may  pay  the  cofts  to  which  of  the  defendants  he  ^"*^'^  <>" 'n«ritt, 
pmaies.     d/r.  510.  ,0  ^hj^h  defewu 

int  he  pleafiet. 

If  thefe  be  a  verdid  for  the  plaintiff,   he  iQayyerdiaforpj«ia« 
have  a  cam  fa.  01  fi,  fa.  for  the  cofts,  and  a  writ  of  *>ff»  '»*y  *»•»•  •  . 
hab.  fac, pojf,  afterwards,  or  writof  poffcffion /.  fa.  *** ^* " ^' ^^ 
or  ca,fa.  together,  in  one  writ* 

The  leffor  of  the  plaintiff  dies  before  the  com-  IfleiTordieibf 
m*flion  day  of  the  affixes,   caufe  called  on,  and  ^^"  *®™"»®<>» 
plaintiff  nonfuited,  becaufe  defendant  did  not  con- 
fe(5»  &f.     Motion  that  the  court  might  allow  the 
executor  cofts  \  court  beld»  that  the  executor  way 

not 
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not  intitled  to  the  cofta.     *thruft9ui  n  BidufcIL 

2  ff'il/.  7. 
irtbcre  are  (eve-      If  ihcrc  arc   fevcral    defendants   for  the  fame 
r.i de^eiKiant,     premifes,  and  fome  appear  and  confefs,  but  othen 

•nd  fume  appear    \  '.  r%'         •  1  .    «     t     *■ 

and  confrfs,  and  oo  Hot,  the  pTMict   IS,  to  procecd  againlt  thofe 
•ther»  do  not,      who  do  appear,  and  to  enter  a  verdid  for  the  reft } 

•urhMoCin*  ^^^  ^^^^  ^^^  ^^^^^  ^^  ^^^^  verdia  in  iodorfed  on 
4Mfc4«  '  the  pofiea^  which,  as  to  them,  inttdea  the  plaintiff 
to  judgment  againft  the  cafuti  ejeAor.  U.  Raym. 
729. 
One  rfefen^ant  Qnc  of  the  defendants  ConfefTed  leafc,  t^c,  and 
n^1(k{\mflt^  verdia  found  againft  him  for  one  third;  the 
othen  did  oot  Other  defendant  did  not  confefs.  Motion  for  cofts, 
cMU'tfs.  which  in  this  cafe,  plaintiff  could  not  have  on  the 

corrmon  confent  rule.     Ruleabfolute*  Gwdturigln 
y,Treguttha.  BarntS  121* 
Miirficnjudg.        Motion  for  judgment  againft  the  cafual  ejcAor 
"J'*\***!5^  ^***  as  to  fome  of  the  defendants  by  reafon  of  their 
"th'ofewho df  "^^  confeffing  leafc,  fcfr.  as  appeared  by  the  pifiet^ 
MCcoafeit.        plaintiff  having  obtained    a    verdia    againft  the 
others  who  did  confefs.     Rule  abfolute.     Ellis  v. 
Kncw/es.  Barnes  174. 
Ifdeftfidantdoet      It  has  been  held  in  this  court,  where  the  defend- 
^otcoafcfa.        ^nt  does  not  confefs  leafe,  &ff.  at  the  trial,  that 
the  plaintiff  may  immediately   fign  his  judgment 
aeainft  the  cafua]  ej^aor,  and  take  out  execution. 
Tbrogmorton  v.    BcntUy^    H.    27    Gi§.  3.      But 
the    contrary    determination    has  taken  place  in 
the  K.  B.  for  it  ought  to  be  ftaid  till  the  day  in 
bark,  and  fo  are  all  the  determinations.     Term 
Rfp.  2.  y.  780.    SaU.  259*    %.  4^2..  X  Kubit 
249. 
Jtidtmembynii.      And  the  faid  Richard^  by  S,  U.  his  attorney, 
oicir,  wifii  a  r«.   comes  and  defends  the  force  and  injury,  when,  ^c* 
■iitut«iidainpDa.3jjj  fays  nothing  in  bar  or   preclufion  of  the  faid 
a6)ion  of  the  faid  'John  Doi^  but  makes  default,  by 
which  the  faid  yohn  Da  remains  therein  unde- 
fended againft  the  faid  Richard  R$i.     Therefore  it 
is  confidered  that  the  faid  John  recover  againft  the 
faid  Ritbard  his   faid  term  yet  to  come,  of  and  in 
the  tenements  aforefaid,  with  the  appurtenances } 

and 


(tjtamtnt.  6^5 

Mi  apon  this  the  faid  J»hn  fxt^\y  here  in  court 
remits  to  the  faid  Rnbard,  all  fuch  damages,  co(h, 
and  charges,  as  he  thp  Aid  John  hach  fuftained, 
by  occafion  of  the  trefpafs  and  cjediment  afore- 
ftid,  therefore  the  faid  Richard  is  free  from  thofe 
damages,  cofts  and  charges,  i^c. ;  and  upon  this  the 
faid  John  prays  the  writ  of  our  Lord  the  King,  to 
bedirefted  to  the  (herifTof  the  county  aforefaid,  to 
caufe  him  to  have*  his  prvflctTion  of  his  faid  term 
yet  to  come,  of  and  in  the  tenements  aforefaid^ 
with  the  appurtenances;  and  it  is  granted  to  him, 
returnable  here  in  15  days  oi  Eafler^  &c. 

Gtvrgt  the  Third,  ^c.  to  the  Ihcriff  of  MlddleftXy  a  writ  of  ^(UU 
greeting:  Whereas  John  Doe,  lately  in  our  court,  ^oa. 
before  our  juftices  ac  WeftminjUr^    by  the  con- 
fideration  of  the  faid  court,  recovered   againft  Ri-  ^  ^.  To  be  in- 
thord  Rot  his  term  yet  to  come,  of  and  in  one  mef-  \l  flipped  *** 
fusge,  fsftf.   {Jjtre  defMhe  the  parteis  as  in  the  ejedf"  paichment,  p»y 
want  exQSily)^  with  the  appurtenances,  fituate  ly-  fi? ^»ng  ».  4<i* 
iDg,  and  being  in  in  your  ccuntj^,  ^'*^J^»  *** 

which  John  CharleSy  on  the  2d   of  y//>r//,  in  the 
30th  year  of  our  reign,  demifed  to  the  faid  Johi^ 
for  a  term  of  years  which  is  not  yet  expired,  to 
hold  from   the  ift  day  of  Jf^ril   then  laft  pad, 
until  the  full  end   and  term  of  five  years  from 
thence  next  enfuing,  and  fully  to  be  complete  and 
ended;  by  virtue  of  i^hich  demife,  the  fame  John 
Dh  entered   upon  the  fame  tenements   with  the 
appurtenances,   and  was   pofleiTed    thereof,   until 
the  faid  Richard  afterwards,  to  wit,  on  the  fame 
2d  day  of  Apriij  in  thcr  33th  year  aforefaid,  with 
force  and  arms  entered  into  the  fjid  tenemental 
with  the  appurtenances,  and  then  and  there  eje£t* 
ed,  drove  out,  and  removed  him  the  faid  John  Doi 
from  his  faid  farm,  hii  faid  term  then  and  thrre 
not  being  expired,  and  him  the  faid   Jchn  hath 
withheld  from  his  poiTeffion  thereof,  and  dill  doth 
withhold,  whereof  the  faid  Richard  is  convidled : 
Therefore  we  command  you,  that  without  delay 
you  caufe  the  faid  John  Doe  to  have  his  pofTeflion 
of  his  term  aforefaid  )et  to  comCf  of  and  in  the  • 

tenements 
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faid,  demifed  to  the  faid  A.  Tc  have  an  J  to  bold  tKtf 
tenements  aforefaid,  with  the  appurtenances  to  the 
faid   A.  iind   his   affigns,    from    the  30th   day  of 
Stptimbir  then  laft  pal?,  to  the  fuil  end  and  terfli 
of  five  years  then  next  following,  and  fally  to  be 
complete  arid  ended  ;  biy  virtue  of  which  demife, 
the  faid  A,  enrered  into  the  faid  tenements  with  the 
appurtenances,  and  was  pofTeflcd  thereof;  and  the 
faid  A.  being  fo  pofllfled  thereof,  th^  faid  R»  after* 
wards  (thit  is  to  Jay)  on  the  (aid  firfi  dzyofOffoier, 
in  the  30(h  year  aforefaid,  with  force  and  arms  (tbit 
is  to  fay),  with  fwords,  (laves,  and  knives;  at  the  ' 
parifli  of  Saint  Luie  aforefaid^   in  your  county, 
entered  into  the  faid  tenements,  with  the  appurte« 
nances,  which  the  faid  J.  //.  demifed  to  the  faid  A, 
in  manner  aforefatd,  for  the  term  aforefaid,  which 
IS  not  yet  expired,  and  ejeded  the  faid  A.  out  of 
aa  deaife.         ^jj  fajj  f^mn .  J^d  wktnas^  the  faid  A.  lately  in  oar 
fame  court,  before  our  jufiiccrs  at  Wtftmintiir^  by 
the  confideration  of  the  faid  court,  recovered  againft 
R.  R.  his  term  yet  to  come  of  and  in  five  other 
meifuages,  and  one  other  acre  of  land,  with  the 
appurtenances,  in  the  faid  parifh  of  Saint  [uh^  in 
your  county,  which  J^  M,  on  the  faid  firft  day  of 
Qdlohtr  in  the    30th   year  of  our  reign,  at  the 
parifh  (f  Saint  Luke  aforefaid,  demifrd  to  the  Taid 
^,     7o  have  and  to  bold  the  faid  lafl* mentioned 
tenements,  with  the  appurtenances,  to  the  faid  i/^ 
and  his  affigns,  from  the  jcth  day  of  Scprembtr  then 
laft  pad,  to  the  full  end  and  term  of  fix  years  thrn 
next   following,  and    fully   to   be  complete  and 
ended}  by  virtue  of  whicn  laft  demife,  the  faid  A* 
entered  ii  to   the  fuid   laft  mentioned  tenements^ 
with   the  pppunenances,  and  was  poflefled  thereof: 
and  th<;  faid  A.  being  fo  poftelFcd  thereof,  the  faid 
R,  after w-A^ds,   to  wit,  on  the  faid  jfiift  day  of 
OSfober  in  the  faid  3Cth  year,  with  force  and  arms 
{that  is  tofay)s  with  fwords,  ftaves,  and  knives,  at 
the  faid   paMfli  of   Saint  Luke^    in  your  county, 
ent<»red    into  the  faid  laftmenttoneJ  tenements, 
with  the  appurteoaoGcs^  which  the  fiiid  J.  14* 

demifed 


ifemiled  to  the  Taid  J.  in  manner  istrbrefaid,  for 
tbe  term  afbrefaid,  which  is  not  yet  expired,  and 
ejedcd  the  Aiid  4-  out  of  his  faid  farm  laft-men« 
tiooed.  Therefore  we  command  you,  that  with« 
oot  dfBlay,  you  caufe  thle  faid  A.  to  have  his  pof- 
feiSon  of  bis  faid  fcveral  terms  yet  to  come,  of 
and  in  the  feveral  tenements  aforefaid,  with  the 
appurtenances;  and  that  you  certify  to  ourjufticed 
at  WiUminfttr^  on  the  morrow  of  tbe  Purtfication^ 
in  what  manner  you  (hall  have  executed  this  our 
writ;  and  have  you  there  this  writ,  Witnefi 
AkxMnder  Lord  Louibhrou^h,  &c. 


*  r  •  PrMfUn^t 
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Proceedings  under  Stat,  a  Ceo.  l. 

THAT  in  ail  cafes  between  landlord  anct 
tenant,  as  often  as  it  Ihali  happen  tbaer  one 
Btnc  be  in  arrear,  half  year's  rent  fhall  be  in  arrcar,  and  the  landM 

h'lth\"righl  to    ®f  '^*^^^  ^^^^  *  ^'^i^^  ^y  '*^  *^  re-enter,  for  bob- 

fe-eiiter,heinay,  paryoient  thereof,  landlord  (hall  and  may,  withoat 

writhout  any  for- any  formal  demand  or  re-entry,  fcrve  a  declara- 

"*fc**d«rMll      ^ioo  incjcamentfor  the  recovery  of  the  demifdl 

tiooi,&c.  premifes;  or  in  cafe  no  tenant  be  In  adual  po^ 

fcffion,  then  to  affix  the  fame  upon  the  door  of  any* 

demifed  mefTuage  $  or  in  cafe  fuch  ejedmcm  flull  * 

not  be  for  the  recovery  of  any  mefliiage,  then 

upon  fome  notorious  place  of  the  lands,  &r.  con* 

prized  in  fuch  declaration  ;  and  fuch  alixing  iball 

be  deemed  legal  fervice,  whkh  fliall  ftand  in  tbe 

name  and  place  of  a  formal  re*entry ;  and  in  cafe 

of  judgment  againft  the  cafualeje^or,  or  noofbit 

for  not  confeffing  leafe,  entry,  and  oufter,  it  (hall 

be  made  appear  to  the  court;  where  the  fuit  is  de^ 

/        pending  by  affidavit,  or  to  be  proved  upon  tbe  trial, 

in  cafe  the  defendant  appears,  <<  that  half  a  ysa^s 

ana  iffidivit  to'    Tent  was  due  htfiire  tbe  faid  declaratiw  was  fervedf 

UmUu  and  that  nofufficient  difirefs  was  t$  ie  feuni  ms  ik 

demi/ed  fremijesf  countervailing  tbe  arrear^  tbeuduei 

and  tbat  tbe  lejjirs  er  leffhr  in  ejectment  bad  power  t$ 

re-enter  ^^  then  the  leflTor  (hall  recover  judgment,  and 

ifleiTorrecorcr,  l^^ve  execution;  which  if  the  IciTee  fufficr,  with* 

anaieflTeedcetnotout  paying  the    arrears  and   cofts,  and  without 

Jofls*"ndfii?r    *^"8  *  ****'  '"  equity,  to  be  relieved  within  fa 

biii'within  fix    tnontbsy  he  (hall  be  barred  from  all  relief,  other 

moothi,  to  be     than  by  writ  of  error ;  and  the  leflbr  (hall  hold  tbe 

^"«***  prclhifcs  difchargcd  from  the  leafc;   but  if  the 

tenant  orlkflee  tender   to  the  leflbr,    or  bring 

into  court  the  r^nt  in  arrear,  together  with  cofts» 

all  further  proceedings  (hall  ceafe :  and  if  the  kflee 

be  relieved  in  equity,  he  (hall  enjoy  the  demifed 

premifes,  according  to  hisleafe,  without  obtaining  a 

Jiew  one.    N.  B.  This  is  not  to  bar  the  right  of  a 

7  ,  mortgagee. 
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mortgagee,  who  may  pay  the  rMit  in  arrear  within 
fix  months,  and  cofts.     4  do.  2.  c.  28.  /  2. 

If  the  leflee  file  a  bill  in  equity  for  relief,  he  If  leflee  file  bill. 
muft  bring  into  court  in  forty  days  after  the  Icflbr's  **« «""?  *"*"« 
aofwer,  fo  much  as  he  (hall  fwcar  to  be  due,  over  "•■«y"»*<>~*»** 
and  above  the  cofts>  there  to  remain  till  hearing. 

IM.  faa.  3. 

Provided,  if  the  tenant  (hall  before  the  trial  pay.Praylfa, 
or  tender  to  the  leflbr,  He.  or  pay  into  court  all  the 
rent,  with  cofts,  further  proceedings  (hall  ceafe. 
*ftf/.  4.  .  ' 

If  the  tenant  is  ferved  with  a  declaration   in  Tenant  may  ap- 
ejectment   upon  this  ad  of  parliament,   he  may  ^'j^***'*^'""*' 
apply  by  fummons  to  fiay  proceedings,  upon  pay- 
ment of  the  rent  and  cofts  to  be  taxed,  or  to  the 
court.     C9oki*s  Rep»  6.  4»m. 

The  ejedment  is  prepared  as  before  (it  is  not  Ei«^n»eiit  how 
acceffary  to  Teal  ^,  leafe,)  laying  your  demife  after  **  ^P«P«'«^' 
the  rent  became  due,  which  is  generally  twenty 
dajft  after  the  quarter  ended ;  after  fervice  thereof,  . 
the  following  affidavit  is  neceflary,  naming  the 
caufe :. 

y.  K,  the  leflbr  of  the  plaintiflF  in  this  caufe,  AffidaTittomove 
and  7.  B.  of,  fefr.  Gentleman,  fcverally  make  oath  fo' J«<»»»"«. 
and  fiiy;  and  (irft  this  deponent' 7.  £.  for  himfelf 
faith.  That  on  the  day  of 

]aft  paft,  and  for  feveral  days  before,  the  mefluage 
10  the  anneited  declaration  of  eje£lment  mentioned, 
was  Ihut  up,  and  there  being  no  tenant  in  the 
poflsffion  thereof,  hp  this  deponent  did,  on  the 
day   of  laft,  affix  a  copy 

of  the  faid  declaration  in  ejedment  hereto  an- 
nexed, and  the  notice  thereunder  written,  upon 
the  door  of  the  faid  mefluage,  late  in  the  tenure 
of  the  faid  A.  B.  And  this  deponent  J.  B.  for 
bimfelf  faith.  That  before  fuch  declaration  in 
ejedment  was  affixed  as  aforefaid,  there  was  due 
^  to  him  as  landlord  of  the  faid  premifes,  from  the 
faid  J,  B.  the  tenant  thereof,  the  fum  of  14/.  for  * 
half  a  year's  rent,  upon  and  by  virtue  of  a  certain 
R  r  2  indenture 
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hdelttiire  of  leafe,  bearfng  date  tbe 

day  of  i790r  arid  made  between  thb 

deponent  of  the  one  part,  and  the  faid  J,  J9.  of 

the  other  fMirt)  and  that  no  riiftcient  diftreft  wn 

then  Id  be  found  upon  the  premtfef,  €9uatifvmGM§ 

tbimrifars  of  rtnt  ibimitu  to  tbis  dipowttt:  And 

this  deponent  further  faith.  That  he  had,  at  de 

time  of  affixing  of  the  6td  declaration  in  cjedment 

upon  the  door  of  the  faid  mefiiiage,  power  to  enecr 

on  the  fame,  for  the  n9n«paymeDt^l&r  rmt  foh 

arroar  as  afore/aid. 

aoManceof  eke     It  appeara  in  Cooh*s  Rep.  68.  That  the  afSdifit 

;^'';;;;' 13^^  required  in  this  cafe  is  in  fubftance  as  foUowi, 

w  make.  *Tbat  iitluration  was  fixod  upom  fiub  a  fUoi^  hof 

the  moft  notorious  part  of  tho  promifis  in  qwofSn 

(there  being  no  per  Jon  in  p^Jfeffion  on  whom  the  dedo* 

ration  could  be  legally  ferved)^  tbat  half  m  yeee^t  reee 

was  then  dm  from  tbo  late  tenant  f  tbat  no  fuffiae^ 

diflrefs  was  to  he  found  upon  tbo  pronufet^  to  aufwr 

she  arrears  tbon  dtu ;  tbat  tbo  late  tenamt  beid  foeh 

ffresnifes  by  vtrttte  of  a  loafit  from  tbo  l^^  tf  tk 

plaintiffs  Ofsd  tbat  tborein  it  contained  a  claufe  ^  ft' 

entry  for  nonpayment  of  tbat  rent.  PraG.  Reg.  C.  B. 

168. 

How  t'd  mote        You  mrvve  upon  tbis  afidar it  as  before,  for  jtrfg- 

for  jiidgseau     ment  againft  the  cafual  eje£lor,  pay  feijesnt^i  <cc 

10/.  bdr,    and  if  no  appearance  and  plea,  fip 

judgment*  "^ 

If  tenant  appeart     But  if  the  tenant  appeait^  and  pTeads  upon  die 

aiM)  pieadf.  what  ^^\gX    ^i\  ^y^^  mattera  in  the  above  affidavit  nitdl  be 

proof  re,u.fite.    ^^^^        ^  g^^^  ^^^^ 

Tender  b^fpte  A  declaration  Was  delivered  4th  Dec.  1770,  bot 
cjeament  dcJi-  qh  xh^  yth  of  ^tfv.  preceding,  the  tenant  in  poffef- 
"J!^^;  (^  fio"  ^^  tendered  his  rent,  which  was  refufed  bj 
«6dc.  leflbr  of  plaintiff,  becaufe  he  had  putthe  albir  io 

an  attorney's  bands.  On  23d  of  Nov.  k  wsi 
again  tendered  before  witnefs,  and  refufed*  T^ 
tenant  left  the  money  in  his  landlord's  bakebeide, 
*  in  his  prefonce.  Motion  to  fet  aftde  the  proceed- 
ings with  cofts:  Court  ordered^  tbat  aa  the  leiider 
5  ''" 


alade  before  notice  of  the  a&ion,  the  rule  ib» 

(Uute.     Go§drigbt  v.  Nmgbt.     %  Black.  Rep.  746. 

Rule  ahfolute  to  ftajr  proceedings  on  payment 

•f  tbe  lent  due  to  Irffors,  as  devifees  and  cofts* 

JOtKhiwtb  V.  TuxfialU    Barms  184. 

Of  proceeding  by  a  Mortgagee. 

The  mortgagee,  having  a  right  of  entry,  and  of  proceedini  to 
the  premifes  tenanted,  may  fcrve  an  ejeamcot  on  byTra^iw«* 
the  tenants  as  before ;  but  if  the  premifcs  afc  vacanf^ 
be  muft  feal  a  le«fe  thereon,  in  order  to  nominate 
a  plairuiff,  wh6  is  to  be  turned  out  by  a  defendant, 
$$  memioned  before;  and  the  proceeding  is  exadiy 
ihe  (ame. 

Bf  Siai.  7  Gi9».2.    c.  20.    It  is  enaded,   TAai  if  an  ejcameat 
where  an 4Je£imsn{  is breugbi  by  a  mortgagee  ioree&ver  »«  l>'^o»«ht  by  a 
the  peffejfm  of  mQrtgaged  premi/es,  if  ihe  perjon  who  Zrt!!Pm«y 
be^ei  right  to  redtitn^Jbali  appear  and  pay  to  the%p^^  &c, 
mrtgagoi^  or  bring  into  courts  the  principal^  intere/f 
and  cofisy  to  be  competed  bf  the  proptr\oJice9^.  be  fimU 
be  difsbarged  from  the  mortgage  { ,  emdjho  court,  fiudl^ 
by  rule  J  compel  the  mortgagor  to  reconvey  the  premijis^ 
and  to  deliver  up  all  deeds  relating  4o  the  title  of  the 
famt. 

If  there  be  a  mortgage  and  t«M>  bonds  viAiA  wore  Mortgaie  and 
a  Hen  upon  the  ejlate,   the  defendant  cannot  pay  off  ^^^  ^"^* 
inofftgage,  uniefs  he  pay:  aifo  the  amount  of  the 
two  bonds.    Barnes  ijj.     Fetion.^.  Jfi. 

A  judge's  order  may  be  ^ad  fo^i  this  •  purpofe,  A  judse*a  order 
^nd  the  prothoootary  is  *to  make  aH  juft  deductions  vi>i  ^^ 
^  allowances,  on  paying  of  the  mortgage  money. 
Barnes  176.     Goodrighv,  M<ore^ 

When  there  are  two  or  more  mortgages,  the  Where  there  tie 
<ourt  will  not  ftay  proceedings  and  compel  a  re-**"*  *^'  ^"'^  _ 

I  .  e  ^     n  W  ^  I  L  mortgiges,  court 

ilemption  of  the  tirft  mortgage  only,  upon  the  pay*  win  not  compel 
ment  of  the  principal,  intereft  and  cofts  on  that  •  redemption  of 
mortgage,  without  paying  the  reft,^    2  Elach.  Rep.  ^'**  ^^^* 
726.     Bmm*  Soley. 

R  r  3  To 
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T^nA  Judgment      7i  hi  infiftei  after  the  PoJlia.-^At  which  day 

Jk  "  u*' tiff  ^^  <^omtth  here  as  well  the  faid  Jchn  Dm  as  the  faid  A. 

*  F^*"    •      by  their  attornies  aforeraid ;  and  upon  this  the  prc- 

mifes  being  here  feen^  and  fully  under ftood  by  the 

juftices  here,  It  is  confidered.  That  the  (aid  JthB 

Doi  recover  againft  the  fatd  A.  his  term  aforefaid 

yet  to  come,  of  and  in  the  tenements  aforefaid, 

with  the  appurtenances,  and  his  damages  aforefaid, 

afieiTed  by  the  faid  jury  in  form  aforefaid,  and  alfo 

43/.  191.  adjudged  to  the  faid  J^bn^  by  the  court 

here,  by  his  afient,  by  way  of  increafe,  which  da- 

mages  amount  in  the  whole  to  46/.  \  and  that  the 

H'b.fae.Fofle(r.  faid  A.  be  taken,  Vc.  And  upon  this  the  faid  JJhn 

P'»)«*.  D§e  prays  the  writ  of  the  Lord  the  King,  to  bedi- 

refied  to  the  (herifF  of  the  county  aforefaid,  to  cavfe 

him  to  have  )iis  pofleffion  of  his  faid  term,  yet  to 

come,  of  and  in  the  faid  tenements  with  theappof* 

tenances;  and  it  is  granted  to  him  returnable  here, 

from  the  day  of  Eaftir  in  fifteen  days,  Vc. 

jHdgment  in  Enter  on  the  roll  as  far  as  to  the  end  of  the  ifliiei 

*^*^Tn'  hlr  ^^^^  '^y*  ^^  which  day  before  our  faid  juftices  at 

t'iihdrVwo  bit  fyeftminfttr  came  the  parties  aforefaid  by  their  attor- 

piea  and  cofla    nics  aforcfaid,  and  the  (beriff  did  not  fend  the  faid 

Sdkepoolffio*  ^"^'  nor  did  he  do  any  thing  thereupon ;  andhere- 
efoucnioo,  ^^^^  ^^  ^.^y  ^^  ^^  j^^  ^.^  ^^.^  attorney,  comes  and 

relinquiOies  his  averment  by  him  in  pleading  above 
pretended,  and  fays.  That  he  cannot  deny  the  faid 
adion  of  the  faid  JohnDoe^  nor  but  that  he  is  guilty 
of  the  trefpafs  and  ejedment  aforefaid,  in  manner 
and  form  as  the  faid  John  Dot  hath  above  thereof 
complained  againft  him;  and  the  faid  JobnDn 
further  faith,  and  acknowledges,  That  he  hath  fuf- 
tained  damages,  by  reafon  of  the  trefpafs  and  ejed- 
ment  aforefaid,  befides  his  cofts  and  charges  by  bim 
hid  out  about  his  fuit  in  this  behalf  to  1$.  and  no 
more ;  and  becaufe  the  faid  C  D.  doth  not  deny  tbc 
fame,  but  admits  the  allegation  of  the  faid  jAnVi 
be  true,  the  faid  John  prays  judgment,  and  his  da* 
mages  fo  acknowledged  in  form  aforefaid,  together 
with  his  cofts  and  charges  aforefaid,  may  be  ad- 
judged 
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lodged  to*  him,  CsTr.    Therefore  it  is  confidered,  jti^eot  iignei 
Tbat  the  faid  J^bn  Dot  recover  againfi  the  faid  ^^^  ^ 

C  D.  his  term  aforefaid,  yet  to  come,  of .  aod  la  '^'^ 
the  ttiiemcnct  aforefaid,  with  the  appurtenances, 
mmd  the  faid  n.  damages  in  form  aforefaid  acknow-  , 
Jedged,  and  alfo  7/.  lo^.  for  his  cofls  and  charges 
by  him  laid  out  and  expended  about  his  fuit  in  this 
behalf,  adjudged  to  the  faid  J^bn  by  bis  aflent,  by 
the  court  here,  which  faid  damagesj  co(b,  and 
charges,  in  the  whole,  -amount  to  jL  ri/.  and 
tbat  the  faid  C.  be  taken,  &<•  And  the  faid  J^bn 
.prayetb  the  writ  of  the  faid  Lord  the  King,  to 
caufe  him.  to  have  hia  poileffion  of  the  term 
afiM'efaid,  yet  to  come,  of  and  in  the  tenements 
afnrefaid,  with  the  appurtenances,  and  it  is 
granted  to  him  returnable  here,  in  ^teen  days 
oi  Eaftir^ 

Mefne  Profits. 

If  judgment  is  obtained  in  ejedment,  bring  an  How  to  ncoter 
4iaioD  for  the  mefne^profits  j  and  as  it  is  confequcn-  Jl*^"\j"^^  ^^JJJ 
lial  to  the  recovery,  it  may  be  brought  either  in  the]]^  whoAe^nJat 
name  of  the  nominal  plaintiiF,   or  in  the  name  of  aaion  to  be 
tb$  lijfflr  cf  the  plaintiffs  and  in  either  ftape,  it  is  ^^ft^^ 
equally  his  afUon,  againft  the  tenant  in  poileffion,  * 

ti^rrecover  the^vidve  of  the  profits,  linjufily  received 
.  by  ihe  tenant^  in  confequence  of  the  oufter  com- 
plained of  in  the  ejedmeiit;  for  after  a  recovery  in 
ejedment,  the  tenant  is  eftopped  from  controverting 
the  plaintiff's  title,  in  a  fubfequent  adion  for  the 
flielne  profits,  provided  the  plaintiff  only  proceeds 
for  mefne  profits,  from  the  time  of  the  oufter  com- 
plained of  in  the  ejcfiment}  but  if  he  proceed  for 
gaOMudint  pnfiis^  he  muft  prove  his  title  to  the 
premifes,  from  whence  they  arofe,  to  (hew  hb 
jright  tp  receive  them.  2  Burr.  ^68.  Barms  Sy. 
TrtbiTH  V.  GnJJingham. 

R  r  4  In 
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Proof  f«qQirea       III  ofdeT  to  ptcfvt  the  plaiDdff^s  titfe^  it  b  titoif 

in  ibcJi  taioA.  ncceflary  to  produce  the  office  copy  of  the  jadgmeat 

in  ejectment,  where  the  judgment  is  after  veriiAi 

together  with  the  attorney's  htti ;  but  if  by  dcfindb 

then  a  writ  of  pofleffion  executed  ft  necefiary  I  butt 

learned  tofhor  fays^  That  the  latccr  doea  not  feaa 

requifite }  for  if  tlie  tenant  be  condoded  by  M 

judgment  in  cjedment,   frotti  oiuitroveittflg  tfie 

phintfff '«  titlei  he  it  confequehi4y  condaded  froai 

extroverting  his  pofieffioBy  beoaufe  his  pofieffionii 

part  of  his  title.  Qilk.  BJ0£lm.  hy  Runn^   As  to  the 

value  of  the  mefiie  profits,  they  muft  be  prvreds 

Jury  ate  oot      but  in  eftimating  that  valne^  the  jury  are  not  con* 

cwancd  to  meie  g,j^  ^^  ^i,,.  „^f^  y^^^  ^f  ^1,^  ^xemVcs^  for  they 

may  give  whatever  damages  they  think  proper. 

3  JViy:  121*    G00Jtiil0  V.  Tomh.    Though  tbede- 

fendant  may  plead  the  ftatute  of  limitationst  and 

by  that  means  proted  himfelf  from  all  but  the  liS 

iix  ye^rs.     BhU  ni  prL  87* 

Tenants  in  cem-     If  one  tenant  hi  common  Hedovers  in  ejefinient 

irtn  ma?  hate  againft  another,    he  may  hate  an  adion  for  ths 

thi. aaioB.       ^^^^  p^^jj^^     ^  ^.^  ^  jg^    G^odtfik  V.  Tmh. 

Ctnnot  pay  mo«     The  defendant  cannot  pay  m5>ney  into  court  h 

ar^inio  court.    ^^  g^;^^  for  mefiie  profits,   a  *?//  115.  Bacsefe 

this  is  a  trefpafs  for  a  tortious 'Oociipattoa9  HtUftji 

V,  Morris. 

AAion  for  th«      Jn  an  aSion  -for  fte  niefneprdits^  'breoghtporf- 

^ndiigTwrit    '"^  •  wricyjf  error  on  the  ejedvieht,  platnuYmiy 

of  error.  proceed  to  afcdrtatn  bis  damages^  and  to  figa  his 

«  judgment;   but  Ctar.  will  day <eXec4itiofi  thereoBt 

till  the  writ  of  error  on  die  judgineat  be  denr- 

mined.    Harrlt  v.  Alltn.    Cnkft  Rip.  46. 

Derend«Dt  held       On  Afiotion  'in  the  treafury,  that  defondaot  might 

to  bail  for  tiic  be  held  to  bail  upon  affidavit  in  an  aAion  for  mefne 

tnefne  profits.     ^^^^^^^  ^^^  judges  ordered  defendant  JlAttifsm  m 

be  held  to  bail  for  500/.   but  would  not  'order  the 

other  defendants  to  beheld  to  bail,  th^  being Ofdy 

his  under  tenants.  Ptaa.  Rig.'C.  P.4ii.  Pumak 

V.  Mottcram* 
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In'ijedfmint^  a  writ  of  babiat  c9r^us  is  the  proper  How  to  remove 
procefs  to  remove  the  plaint  (under  which  the  dc-  J"  cj«^n»cnt 
fendant  muft  appear  in  chia  €Ottrt,  and  enter  into  M^oi^t^wu 
the  common  rule,  and  plaintiff  muft  declare  de  no-  UMdeu* 
v)y  and  not  a  writ  of  ariitraff,  as  in  replevin, 
whereby,  after  the  record  removed,  the  parties  are 
to  proceed  vpon  it,    and  not  to  begin  4^  mvq, 
#w«i  491*    Higbm9r$  v.  ^nrkw. 


eanlintptjf^ 


i;  6i8.  3 


Braknptt  im*    TF  any  bankrupt  who  (hall  have  obtained  his  €er« 
J«d£^aVIitew-  1  t»6catc,  and  fuch  certificate  fliall  have  beeo  at 
c4»  how  to  be  '  lowed  and  confirined,  (hall  be  taken  in  executioi^ 
^khu^4        or  detained  in  prifon,  on  account  of  any  debts  due 
or  owing  before  he  became  bankrupt,   by  reafon 
that  judgment  was  obtained  before  fuch  certificate 
was  allowed  and  confirmed,  it  fliall  be  lawful  for 
any  one  or  more  of  the  judges  of  the  court  wherein 
judgment  has  been  fo  obtained  agamft  fuch  bank- 
rupt, on  fuch  bankrupt's  producing  his  certificatCf 
allowed  and  confirmed,  to  order  any  (heriff,  (Sc* 
who  hath  any  fuch  bankrupt  incufiody,  todifchage 
fuch  bankrupt  out  of  cuftody,  without  payment  of 
any  fee  or  reward;  and  fuch  flierifF,  &r.  is  required 
to  difcharge  fuch  bankrupt  out  of  cuftody,  and  is 
indemnified  from  any  a&ion  for  an  efcape.    5 
Geo.  2i  c.  30.  /.  13. 
Howteatfchargc     ]f  the  bankrupt  is  in  cuftody  before  his  certifi- 
9  bsakrvpu       ^g^^  jg  £gned  and  afterwards  allowed,  apply  to  a 
judge,  at  bi»  chambers,  for  a  fummons  to  fliew 
caufe  why  hi  fhouU  not  be  difcbarged^  hi  having  ih- 
tained  his  certificate  \  which  upon  producing,  and  an 
affidavit  (if  the  attorney  does  not  attend  for  the 
plaintifF)  of  the  debt  having  accrued  before  he  be* 
'    came  a  bankrupt,  and  obtained  fame  without  fraud, 
the  judge  will  grant  an  order  upon  the  third  fum* 
mons.     Vide  JJbdewne  v.  Fijhen     Barnes  386* 
ircommimoa        The  court  will  not  difcharge  a  bankrupt  on  a 
appears  frauda-rommon  appearance,  when  the  commiffion  appears 
aot'iifcbaigfr*   '^  ^*^*  ^^^^  grofsly  fraudulent,  vi%.  the  defendant 
lived  in  Rvjfel  Street^  BUm/bury^  and  the  comouf- 
fion  defcribed  him  as  of  the  parifti  of  Smnt  Faith 
the  Virgin^  in  London.    2  Black.  Rop.jz^.    Sowkf 
V.  Jones. 

The 


Thebail,  if  thebankrupthashiscertificateallovedy 
may  apply  to  be  exonerated  by  fummons,  without 
rendering  the  principal,    before  return  of  iecond 
yy./t.    Barms  104.     Rdy^.  Hujfey, 

But  if  the  bankrupt  be  in  cuftody  at  the  fuit  of  Cannot  be  dif- 
ffcc  king,  on  an  ixtent^  he  cannot  be  difcharged  ^J^JJ^  '^^^ «« 
therefrom,     i  Atk.  220. 

Original  aAion  was  brought  in  1765,  the  bank- AUowanee  of  a 
nipt  defendant's  certificate  figned  in  1766.    The  ^^J^^^jjjl^i 
cs.  fa.  was  returnable  in  Hilary  tttm  1768;  thcb^k.^diA.. 
plainttfp  25th  y*'!!^  I7^7>  proved  his  debt  under  charp  c|ie  df-  ' 
the  commifion  merely  in  order  to  diffcnt  from  ^^^^l^^^^i. 
certificate,  but  never  received  any  part  of  his  debt.  aUowaaccT 
Judgment  onfci,  fa.  againff  the  bail,  figned  4th 
Jun9  1768,  Tr/n.  T*.    In  the  next  vacation  bail 
brought  error,  which  was  nonprofled  xnMaj  1769. 
Motion  to  fet  afide  the  execution  againft  the  bail, 
and  why  the  bail  (bould  not  be  difcharged  out  of 
cuftody.  CAwrt  bild^  that  the  allowance  of  the  cer* 
tificate  had  no  allowance  back ;  and  till  the  certifi- 
cate was  allowed,    it  was   nothing.     That  the 
plaintiff's  proving  his  debt,  with  intent  to  obftruA 
the  certificate,  did  not  preclude  him  from  purfuing 
bis  legal  remedies,   and  even  had  he  received  his 
debt  or  part  of  it  under  the  commiffion,   flill  he 
might  proceed  to  fix  the  bail,  who  would  be  inti- 
tied  to  their  remedy  fo  far  as  they  were  opprefled  by 
ittiiiita  fUiTila  or  motion.  Rule  difcharged.   ff^ali^ 
▼.  Gibbet  ottdanQiher.     2  Black.  Rif.  81 1« 

Cq/cs. 

if.  becomes  bail  for  B.  on  a  promife  of  indem-  Debt  and  eoftt 
nity.  The  bail  bond  is  affigned,  and  judgment  P''^/*' ■*^»»k- 
bad  m  an  atiion  thereon,  againft  A.  who  brings  mircoftodemni. 
error  in  the  Exchequer.  B.  becomes  a  bankrupt,  ^j  <•  noc  covered 
Judgment  againft  if.  in  the  Exchequer,  who  brings  gJ^^^^^'^^J^; 
error  in  parliament,  which  is  nonproflfed,  and  then  beiog  paid  till 
be  pays  debt  and  cofts*    The  damnification  does  •^ur  the  bank* 

not'^W. 


6ao  .1Kka0uufii». 

not  Eccrve  till  Ihatiayoseoty  and  is  not  covered  by 

the  commiffion  asd  certificate  s  bat  an  afiioa  lift 

for  4*  9gaiiift  B.  "the  bankrupt^  on  his  promife  of 

indemnity.     %  Blmk.  Jiep.  794.     GUdard  v*  F^M* 

dif^if^tn. 

«3dmpit  going     ^Q  tiocevtificated  bankrupt  going  beyond  fea» 

tiini!t^m     »"^  refufing  to  affift  bis  aftgnees  in  getting  in  his 

kiKieditor*  m  dcbt«»  18  guHty  of  Mtum/hrmity^  'and  camiei  be  dif" 

.gee  IB  iiM  debca^  ^barged  under  cbe  imfrhini  diht$n  off.    iUd.  i  a^« 

Stfch^iJlfi^«  ^^^^*  ^-  ^^y*  ^^  "  ^  ^"V  ^  •^•^"^  the  com- 
tbeinfoivtitc  n)i&)ners  at  all  dmeg,  till  bis  affairs  are  ^(hed, 
A^  ■'  tx  at  leaft  to  be  amefiiable  to  cbdrcall.    It  is  alio 

1ms  duty  to  affift  his  affignees  in  dtfcovering  and 
'getting  in  bis  effefts.    A  bankrupt  who  ^uits  the 
kingdom  befoie  the  fettlement  of  his  affairs,  put^ 
it  out  of  his  own  power  10  conform  to  the  bank- 
rupt laws.     LhGrty^C.J.    Uid. 
Creditor  11  in-        A  creditor  who  obtains  a  verdifi  befure  the  com- 
titled  to  pro»e     niifiion  iffucd,  is  entitled  to  prove  his  cofts  as  well 
verdia  'under    ^8  ^*^  debt,  though  judgment  be  not  iigned  till  afier 
coRimifTiooytho*  ibe  commiffion  ifliied.  And  having  proved  his  debt, 
fi  Ifed  da  a'ftcr    *"^  otbcrwife  aflcd  under  the  commiffion,  has 
the  commimoa  ipade  his  clefUon,  and  ihall  not  on  a  fubfequent 
iflued.  unforefeen  event,  at  the  diftance  of  a  twelve  month, 

ilefcrt  the  commiffion  and  come  itpon  the  bail  by 
Curpnf^.  thid.  1317.  Jyktt  v.  Harfird. 
'  Defendant  pro-  Debt  was  brought  on  bond  payable  by  inftal- 
fi"a'e^^LV»Vcd  ™^"^^  f^"™^  ^^  which  were  not  payable  till  after 
onTcimmln  the  baqkruptcy.  Queftipn,  Whether  this  be  a 
•ppeannce,  the  debt  difcharged  by  the  certificate,  or  not  ?  After 
hond  Wngfor.  ^j,^  g^ft  default  of  payment,  the  bond  is  forfeited, 

felted  before  ,     .  ,        .   '^  /       »  ,       .       ,  ,«.  ! 

commiffion  ^ind  the  penalty  is  the  debt  in  law.  The  court 
ifliied^  will  not  enter  nicely  into  the  matter  of  bail  or  no 

bail.     Ru/i  fw  ammoa  appioranu^    Barms  lOl* 

Knigbt  V,  Rimy, 
Debt  when  not       No  debt  can  be  barred  hut  what  was  a  debt  con* 
^'^*  traded  with  certainty  before  the  a^  of  bankruptcy. 

3  Wilf.  13.    Cbiiton  V.  ffbifn. 
Anntiitybond,        An  annuity  bpnd,   if  forfeited  before  the  bank* 
it  fivfeited  befoie  niptcv.  ihould  be  valucd  and  proved  nnder  the  con- 

bankruptcj.  ^^  ^  ^jg^^^ 


jsiffion.  If  not  forfeited  till  after,  it  cannot  be 
proved ;  and  the  obligor  may  be  taken  in  execution 
on  a  judgment  thereon^  Bond  given  i8th  January 
1770 ;  1 8th  March  1773,  commiffion  iffued ;  1 5th 
July  I773>  the  certificate  was  allowed ;  a  quarter 
became  due  the  18th  of  4pril^  1773 ;  the  annuity 
was  regularly  paid  to  the  18th  of  January  1773; 
fo  that  the  bond,  in  fad,  was  never  forfeited* 
a  Black,  Rip.  iio6.    Pirkins  v.  Kmpknd, 

A  bill  of  exchange  drawn  on  and  accepted  by  J.  when  he  !•  not 
but  not  due,  nor  paid,  till  after  the  drawer  was  de-  ^irchargcd  on 
dared  a  bankrupt,  the  defendant  notdifcharged  by  ^•"•^•^^•'*^• 
thecommiffionof  bankruptcy.  Aii/.839.  T$ung€tal 
V.  Hocklty^ 


^cocettifniliar 
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Ctveat  in  theCt  Y  F  any  perfoii  is  in  cuftodjr  of  the  wardf n,  or 
pnceedutp.       J^  keeper  of  any  other  prifon,  it  will  behove  the 
pra£lifer  to  take   care  and  obferve  the  rules  hid 
doMrn,  in  the  flrideft  manner,  in  proceeding  againft 
him ;  otherwife  the  leaft  lach  in  the  world  wrll  de- 
prive bis  client  of  the  cuftody  of  the  prifoner,   as 
,      the  law  pays  the  htghcfi  regard  to  the  liberty  of  the 
fubjefb,  and  moft  likely  may  be  of  difagreeable  con- 
fequence  to  himfelf,  fince  the  courts  have  deter* 
mined,  that  an  attorney  is  liable  to  make  fatisfadion 
to  his  client  for  neglecting  to  charge  a  prifoner  in 
execution,  though  it  appeared  rather  for  want  of 
judgmeht,  than  negligence.    2  fP^(f.  325. 
How  prlfoAert        Formerly  when  any  defendant  was  detained  in 
i»cre  proceeded   cuflody  by  mefne  procefs  of  this  court,  if  the  plain- 
■gtini  formeilj.  ^jg-^j^  ^j^j^j^  ^^^  ^^^^  ^f^^^  ^y^^  ^^.^^^^  ^^^^f^  ^^^ 

defendant  to  be  brought  up  by  habeas  corpus f  and 

committed,  fo  that  he  might  declare  againft  him 

in  xuftody  of  the  warden,  ^c»  the  defendant  might 

be  difcbarged  out  of  cuftody  upon  entering  a  com- 

The  prefent       mon  appearance  ;  but  now  by  Stat.  4^5^.  ^ 

^gS^art-    ^-  ^-  a^  /  2.  If  any  dififidant  hi  taiin  or  cbargid 

tioni  egaiaft       in  cuflodyy  at  the  fuit  of  any  firfon^  upon  any  writ^  out 

prifoaeri.  cfany  of  the  courts  at  Weftroinfter,  and  imprifomd 

for  tuant  of funties  for  appearance^  the  plaintiff  in  fuch 

writ  may^  before  the  end  of  the  next  term  after Juch  writ 

fhall  be  returnable^  declare  againft  fuch  prifoner  in 

the  court  where  fuch  writ  fhaU  ijfue^  whereupon  the 

prifoner  Jhall  be  taken  and  imprifined  or  charged  in 

cuftody^  and  may  caufea  true  copy  to  be  deKvered  to  fuch 

prifoner^  or  to  the  gaoler  or  keeper  in  wbofe  cuftody  fuch 

prifoner  Jhall  be  or  remain ;  to  which  declaration  the 

faid  prifoner  fhall  appear  and  plead  \  and  iffi^^h  pri* 

f oner  Jhall  not  appear  and  pleads  the  plaintiff  in  fuch 

cafefiall  have  judgment^  in  fuch  manner  as  if  thepri^ 

finer 


finer  bad  appeared  in  the  /aid  courts  and  re/ufed  U 
Qfifikftr  ar  plead  tofuch  declaration. 

That  it  fhall  and  may  be  lawful  for  any  perfonCopyofa«Ur»- 
who  (hall  have  caufc  of  aaion  againft  any  ^rVontr^^^f^^^^^ 
of  the  Fleetj  after  filing  or  entering  a  declaration,  and  affidaVit 
to  deliver  a  copy  to  fuch  defendant  in  any  perfona)  "J»?*  ^^^* 
aflion,  or   to  the  turnkey   or  porter  of  the  /^fc//ftBeI^ 
prifoD,  and  after  a  rule  given  to  plead,  to  be  out 
in  eight  days  at  moft  after  delivery  of  fuch  copy 
of  the  declaration,  and  affidavit  niade  of  fuch  de- 
livery, to  fign  judgment  againft  fuch  defendant,  as 
if  he  had  been  charged  at  the  bar  of  the  Common 
Pleas.     Z^^fV.'i.c.ib.f.ii. 

Upon  which  ftatute  the  following  rules  were 
made. 

That  no  copy  of  any  declaration  be  delivered  ifo  declaratm 
to  any  prifoncr  in  cuftody,  before  the  day  of  the  ^°***^***^*"* 
return  of  the  procefs  upon  which  the  defendant  of  writ, 
was  taken  or  charged  in  cuftody.      Eaf.  5  ff>^. 
bf  M. 

That  no  rule  be  given  for  the  defendant  in  cuf-  No  role  to  *^ 
tody,  to    appear    and    plead  to    any  declaration  J"^'^j^^^ 
againfl  him,  until  an  affidavit  be  filed  with  the  pro^  filed. 
piT  fecondary^  of  the  delivery  of  the  copy  of  fuch  decla^ 
rattony^and  of  the  time  wben^  and  the  perfon  to  whom 
the  fame  copy  was  delivered^  and  a  copy  of  the  faid 
affidavit  (hall  be  produced  *  to   the  prothonotary  •  }iow  difpeai^ 
before  judgment  (sgned,  together  with  a  certificate  ^^di. 
from  the  proper  officer,  that  no  appearance  is  en* 
tered  with  him. 

If  declaration  be  not  entered  or  left  in  the  of- If  declantioa  bt 
ficc,  before  the  end  of  the  next  term  after  the  writ  ^^  ^^"^^j^ 
or  procefs  (by  which  the  prifoner  (hall  be  taken  or  ^  *^  *** 
charged   in  cuftody)  be  returnable,  and  affidavit 
made  and  filed  in  manner  aforefaid,  before  the  end 
of  twenty  days  next  after  fuch  term  (Eaftcr  term  /*■- 
cepted)^  and  within  ten  days  after  Eafter  term^  the 
prifoner  (hall  be  difcharged   upon  the  entering  of 
his  appearance,  with  the  proper  officer,  by  writ 
o^  fuperfedeas  made  by  him  according  to  the  antieUt 
pradicc  of  this  court. 

'If 


624  l^ijMtt^ 

Gaoler  aot  Ae-        If  any  gaolcr  or  keeper  of  a  prifon  bamg  reoeiy- 
tiM?"*  ****"**  ed  a  copy  of  a  declaration  againft  any  prifoner  in  his 
cuftody,  <hall  fupprefs  the  fame,  and  not  deliver  it 
forthwith  to  fuch  prifoner,  an  attachment  fluU  h$ 
iflbed  againft  him.     lUdm 
^efeDdaat  A^-        If  any  defendant  hath  or  (hall  render  him  or  her* 
ira^'e'of  m/'^'  fcif,  or  be  rendered  to  theFka  prifon  in  difcharge  of" 
bauleforede.     hls  or  her  bail,  at  the  fuit  of  any  plaintiff,  where  no 
cUritiondeit.     further  proceedings  by  declaration   have  been  had 
dmd  Tibft*"  "g^*"*  ^^^^  defendant  fo  rendered,  before  fucbreo* 
within  two    -    der,  unlefs  the  plaintiiF  (hall  declare  againft  ftich 
t«ia^  defendant  within  two  terms  after  fuch  render  ;  fuch 

defendant  may  be  difcharged  out  of  cuftody,  hy^Sr* 
perfideai^  to  be  allowed  by  one  of  the  jufiicesortbts 
court,  if  caufe  be  not  fliewn  to  the  contrary  by  the 
plaintiiF  or  his  attorney,  upon  notice  to  either  of 
them  given  by  the  defendant's  attorney  oragent,aod 
affidavit  made  of  fuch  notice.  JR.  E.  8  Ge^.  i. 

The  term  in  which  the  writ  is  returnable  to  be 
accounted  one  of  the  two  terms. 
After  render,  to     The  defendant  had  put   in   fpecial  bail  by  al- 
bedeiiveredto     tomey,  and  afterwards,  fur  rendered  in  difchargeof 
tttrflkey.  Y^^^  jj^ij^  declaration  delivered  to  his  attorney  ia 

time,  but  not  to  himfelf  or  the  turnkey .-^Court 
ordered  a  fuperfedeas.     Clavi^  v.  IVattSn     2  Blacks 
Rip.  786. 
f  «^m  A  fugitive  furrendering  himfelf  to  the  Flat  tto- 

der  the  tnfolvent  9&  cannot  be  charged  with  a  de<* 
claration }  for  he  is  not  a  prifoner  upon  any  pro- 
cefs  but  a  mere  volunteer.  Smtb  v.  EyUs.  %  BkcL 
Mip'  970- 

How  to  declare  if  the  Defendant  is  already 
in  the  Cujiody  of  the  Warden  of  tbi 
Fleet,  ats.  of  Plaintiff • 

How  to  deciire,     Makb  two  copies  of  the  declaration  on  treble 

*c»  penny  ftamped  paper,takefametotheprotbonotaries 

tfftice,  pay  for  the  entry  %s.  a  count,  the  clerk  will 

mark  both  copies }  then  deliver  one  of  them  totbc 

turnkey^ 


I52j 

ItfTDkey,  and  at  the  fame  time  a(k  him  1/  the  dt* 
feHdartiis  bisprsfiHir  at  the  pkintiff*sfktVf  if  he  ac- 
knowledges fame,  make  an  affidavit  of  the  fervice, 
and  fwear  it  before  a  judge,  annexing  the  other 
COOT  of  the  declaration  thereto. 

When  the  prifoner  is  in  the  FUet^  the  dedara- 
lioD  mufi  be  entered  with  the  prothondtaries  hef&rt 
it  be  delivered  to  the  defendant.  Ccok/s  Rip. 
114. 

JLsnAny  to  wit,  Richard  Fenn^  late  of  Z#«iis;i,  tlieformofthe 
meichant,  was  attached  to  anfwer  J  An  Dtnn  in  aoH^'nlf  "'*^^' 
plea  of  trefpafs  on  the  cafe,  and  whereupon  the  faid  ^^^^^ ' 
JokmDtmij  by  S.V.  his  attorney,  compiaiits,  /^9r 
that  wbiTias  (as  in  cibtr  cafis). 

When  the  affidavit  is  i^trottty  take  it  to  the  fe>  How  to  pracee<ii 
eondaries  office,  and  the  fecondary  will  (if  in  time) 
give  a  rule  thereon  for  the  defendaorto  appear  and 
plead  ;  pay  y.  ltd. 

If  he  appears  by  an  attorney  he  muft  pay  for  the 
ifliie  book,  otherwife  if  he  apptars  in  perfon.  % 
mif.  li.  Evirall r.  Mafin. 

'  In  the  Common  Pleas, 

Jcbm  Denn^  Ptaintitf, 

and 
Richard  Fenn^  Defendant. 
A*  B.  of,  Cffr.  Gentleman,  maketh  oatb  and  faith^  The  iftaavH* 
That  he  did,  on  the  day  of  laft 

paft,  deliver  unto  6.  B^  one  of  the  turnkeys  of  the 
Phei  prUbn^  at  the  lodge  of  the  fatd  prifen,  a  true 
copy  of  the  declaration  hereunto  annexed  \  and  the 
faid  turnkey  then  acknowledged  to  this  deponent, 
that  the  faid  defendant  was  at  that  time  a  prifeneir 
in  the  fidd  prifon  of  the  Fluty  at  the  fuit  of  the  fatd 
plainttflF. 

If  the  defendant  does  not  plead  (no  demand  is  m-  if  ao  pUa» 
eeffkry)  within  the  time,  fign  Judgment,  and  give 
notice  of  inqt^u-y  to  the  prifener  or  turnkey^  and 
proceed  fgainft  htm  as  in  other  cafes  (excepting  that 
bf  muft  be  preceeded  againJI  to  final  jw^ment  toitbin 
ibreeterm)*    See  after  the  rule*    E.  8  Gee*  i. 

'  S  f  But 


RvkiD  plod         But  if  you  forget  to  fign  your  judgment  oo  the 

uru!e£ft  rilled  ^^^  ^^^^  ^'^^"  '°  plead,  you  may  in  the  next  tcrnit 
give  a  frdh  ru]e  (n^  demand  is  majfary)^  and  for 
want  thereof  fign  judgment,  when  the  rule  expires. 
While  ttrtttr  Ajrefl,  OSfUr  1772,  by  capias^  returnable  mrr 
MfifbthepUin- tfirfffl.  ;  defendant  that  day  committed  to  the  Flat. 
Sr.S'a^h.  O"  .the  7eh>«  following,  plainrifi  dcdarri. 
in  Uit  two  Motion  lot  fupirfidias.  Caufe  ihewn  was*  a  treaty 
tcrow.  for  an  accommodation  between  plaintiffs  and  defend* 

ant  which  commenced  on  25th  January^  and  con- 
tinued and  not  ended  until  about  the  middle  of 
Eaftcrttvtn  laft,  to  pay  15/.  down,  and  give  a 
warrant  of  attorney  for  the  refidue,to  which  plain- 
tiffs agreed^  defendant  executed  fame,  and  not  be- 
ing able  to  pay  the  15/.  plaintiiFs  delivered  the  bond 
and  warrant  up,  and  then  delivered  his  dcclaracioo 
theyth^^fiWt  Pn  curiam:  it  isfor  the  benefit  of  pri> 
foners  that  plaintiflFs  will  liften  to  propof^ilf  of  ac- 
commodation ;  hut  no.  plaintiff  would  liften  to  fodi 
propofals,  if  prifoners  (hould  thereby  become  faper- 
fedeable:  thedefendant  hath  been  theoccaiion  of  the 
delay,  and  therefore  difcharge  the  rule,  ff^alttrx^ 
Stiwart.  3  ff^ilf.  455. 
Moftbfcbtrgei  After  final  judgment  figned,  the  prifoner  muft 
!^thia  two**  be  charged  in  execution,  within  two  terms  next  after 
ttriM?  fuch  judgment  had  and  obtained^  '*  the  term  in  which 

*'  judgment  itjigned  t9  be  accounted  one  $f  the  twf 
<'  terms.'*  R.  t.  8  Geo.  i.  Except  defendant  brings 
a  writ  of  error,  2  IVdf.  380. 
tfow  to  chafge  a      Make  out  a  wr  i  t  of  habeas  corpus  ad faiisfaaenhm 
prironcr toow-  upon  a  51.  fiamp'd   parchment,   pay  figning  by 
Fleet?"*  the  prothonotaries  II.  4^.  feal  7^.  judge's  oMeU' 

iur  41.  (which  muft  be  obtained  before  it  is  ieal- 
ed) ;  take  it  to  the  clerk  of  the  papers  at  tbeFM 
four  days  before  return^pay  91.  2^.;  it  mud  be  made 
returnable  on  a  day  certain,  and  all  the  proceed- 
ings muft  be  entered  on  the  roll  with  final  judg- 
ment; if  n«H  carried  in  then,  get  Mr.  Sberumd  w 
take  it  to  tyeflminfter ;  if  filed,  go  to  the  clerk  of 
the  treafijry,  Mr.  Stubbs^  pay  2i.  and  defireicrosy 
be  brought  to  the  fecondary  $  which  being  dons, 

1  piy 


pay  the  warden's  man  los.  6d.  for  bringing  .up  de« 
fieodant,  crier  if.  fecondary  lox.  viz.  4J.  to  pro- 
thonocaries,  and  6i,  for  himfctf. 

If  he  is  jreturned  with  more  caufes  than  one,  pay  Feet  onietunu 
lecondary  31.  each  caufe,  ai.  to  prothonotary,  and 
ij.  for  himfclf. 

A  habias  corpus  ad  fathfaciindum  mzy  iflue  to  the  Hab.  corp.  to 
warden  of  the  FUety  or  the  keeper  of  any  inferior  '^^""^  f,"?*  J*"?: 

-/•         r      i't_     ^  r         !-•/•  .  1  I     .  ber  roll  ifldorfe* 

prifon  of  a  liberty  or  francnife,  returnable  la  court  thereon. 
at  a  day  certain,  and  the  number  roll  of  the  judg* 
ment  to  be  indorfed  upon  .the  writ  by  the  attorney 
who  fues  it  out ;  and  fuch  writ  ihall  be  a  good  caufe 
of  detainer*    R.  Mich.  1654. 

If  a  defendant  be  brought  into  court  upon  a  ^-  On  feveral  jo^i. 
bias  esrfui  ad  fatisfacundum  he  is  to  be  charged  in  J^JJ^'^^'f"*** 
execution  upon  that  judgment  only  on  which  the  ^  '  ^  ^* 
itf^.  corp.  iflued  ;  and  if  there  be  feverai  judgments 
on  which  he  is  to  be  charged,  there  muft  be  z-ba. 
€9rp*  odfatisfac.  in  each  caufe.     Barms  223. 


How  to  charge  a  Prijoner  in  the  Fleet  by  y 

Way  of  new  Detainer. 

It  isordired^  That  no  copy  of  a  declaration  dc-  To<!et«tii  a  per- 

there,  Iball  be  a  fufficient  charge  to  hold  fuch  pri-  bail,  affidavit 
loner  to  bail,  or  to  retain  fuch  prifoner  in  cudody  ^^^  ^  niade 
for  want  of  bail,  vnlefs  an  affidavit  that  the  plain^  ?o*i!  wVto Je/' 
tif^s  caufe  of  aSfion  amounts  to  tin  pounds  or   up-  and  the  fame  *iii« 
wards  y  hi  jtrftmadi  and  filed  in  the  proper  prothono-  dotfedby  the 
taries  office,  and  an  indorfement  made   by  tbejai^^^'^'^^'^j^^ 
frothotutary  or  his  deputy ,  upon  fuch  copy  of  the  Je-r  decUntjon. 
itaration,  ftgnifjing  the  fum  of  money  fpecififd-,  for  j,.  b.  Tbis.ffi. 
which  fum  (o  indorfed,  bail  Ihall  be  requirec^p  and  davit  muft  be 
for  no  more.     R.HU,  8  Geo.  2.  T**™  ^/^^* 

The  declaration  prothonotaries  mark,   muft  be  j^  ^iu.  ^ 
delivered,  and  not  the  copy.     NewbaU  v.  Jatnes. 
fraii.  Reg.  331. 

Two  copies  of  declaration  are  prepared  as-  be- 
fore, and  an  affidavit  muft  be  made  of  the  de- 
S  f  2  livery 


6ft»  IBHfoittrf. 

livery  of  fuch  copy,  and  fied  totiiin  twenty  iojt 

as  bcsfore. 

The  piaintiflf,  at     If  the  defendant  is  arreded  by  procefs  iflttingout 

whtffe  foit  tht    of  the  court  bf  Kin£%  Bench,  and  in   cuftody  for 

ItilT^M^^  ^^^^  ^  *'**'>  removes  himfelf  hjhabiascvpus  to  the 

nakeVucb  affi-  FUit  prifon,  aod  the  plaintiff  charges  him  in  the 

davit.  Flat  with  a  copy  of  the  declaration,  be  is  not 

iji.  B.  Bat  two  obliged  to  make  and  annex  an  affidavit  of  the  debt 

copies  are  to  be  ^  ^  ^ulc^  B.  %  Gee.  2,  is  direftcd,  in  regard  there 

^/j^XaTi^of  ^«s  ^  affidavit  of  the  debt  when  the  plaintifftook 

thedeliTer>  filed,  out  the  procefs  upoH  whtch  the  defendant  was  ar- 

refted  ;  but  if  the  declaration  comes  in  as  a  new 

charge  againft  a  prifoner  in  cuftody  at  the  liiit  of 

another  plainttff^lhere  the  above  rule  itiaft  be  ob- 

ferved,    Sampfin  v.  barren.     PraSf.  Reg.  330. 

If  deftfidaAt  }b       If  &  defendant  in  cuRody  on  a  King^s  Bench  pro- 

evilody  OD  a      cefi  b^.  committed  by  this  court,  or  a  judge  of 

^*eomiSire*f  10  tb^'ceort,  to  the  prifon  of  the  Fleets  before  a  dc- 

tbeFiest before  claratfOQ  delivered,    the  plaintiff  cannot  dedars 

a  dechratiofi,     againft  hirfi  in  the  King^s  Bencb^  without  removing 

kow  fcoprocced.   y^^^  ^^  ^y^^  Vt\(oTi  of  that  court  by  habeas  eerpus  ed 

njpmdittdum ;  but  he  may  declare  againft  hia  ia 

this  court,  in  the  (ame  manner  as  if  he  was  upon 

proceis  out  of  this  court,  and  proceed  to  final 

judgment  I  and  for  default  of  declaring,  &c.  indue 

time  this  court  may  difcharge  the  defendant  out  of 

cuftody.     Maddockv.  Fktdfer*     Barnes  284. 

Haw  afcerdecla.      Where  a  defendant  is  removed  to  the  Fleet  after 

woa.  the  declaration  delivered,  the  a^ion  muft  proceed 

rn  that  court  wherein  the  plaintiff  declares,  andtbo 

defendant  is  to  be   fuperfeded   by  that  court  fof 

want  of  fubfcqucnt  profecution,  though  detained  io 

the  prifon  of  the  other  court.    Ibid. 

Tht  prothonotaries  mark  the  declarations,  and 
an  affidavit  muft  be  made  as  before. 
Haw  tn  proceed  Wfiere  a  defendant  was  ferved  with  copy  of 
wlMtt defendant  proccfs^  but  bcforc  declaration  delivered,  bccatne 
whhTeoJyi^Jd  *  prifonc'  in  the  Fleet,  and  the  plaintiff  entered  an 
afTerwtrdf  r'n-  appearance  for  him  purfuant  to  the  ftaiute,  aad 
den  to  the  Fleet.  left  a  declaration  in  the  office,  and  gave  him  oo- 
tice  of  it,  the  court  fet  afide  the  proceedings,  and 

held. 


htUy  that  the  dfrciaratioD  ought  to  have  Wn  de- 
livered at  (he  /V/rt.  Prymi  and  others  v.  Moon. 
B^ms  392. 

A  prifoner  in  cuftody  on  an  attachment  for  a  con-  ^  prifcneron  » 
tempt  of  ihe  court,  cannot  be  charged  with  a  dc- ;;|;[*'j^X"V""^ 
ciaratioti  without  leave  of  the  court.     Ailgcod  v.  }a<iKe*8  order  be 
Howard.   Co$i$'s  Rip.  27,   And  the  charging  a  de-  ^^^^  •^•^^ 
fendant  with  a  €a,fa.  whilft  in  cuftody  of  the  (he- 
riff  of  iiiiWAyijr  on  an  attachment  for   a  contempt 
of  thi<  court,  is  irregular;  therefore  %  judge's  order 
is  nectflary* 

It  was  alfo  held,  that  a  perfon  in  prifon  for  fe- 
lony, cannot  be  charged  with  a  declaration  with*' 
out  teave  of  a  judge,  the  attorney- general,  or  pro- 
per coutt.     Cookis  Rjp.  27. 

But  if  he  accepts  the  declaration,  and  fufTers  the 
plaintiff  to  take  judgment,  he  waives  all  advantage 
of  the    irregularity.      Pepper  v.   Bcwden,      Ibid. 

31. 

If  prifoner  be  taken  upon  an  efcape  warrant,  and  ir  taken  on  an 
is  in  cuftody  of  the  warden  or  other  gaoler,  he  muft  ^^^^^^*y\\l^* 
be  declared  againft,  before  the  end  of  the  fecond  agaioft*in*tw« 
term  after  his  being  fo  taken,  otherwife  he  may  be  terms. 
difcharged. 

Two  defendants,  one  arretted  and  in  the  /%/r,  ^^tw^  be  in  tht 
procefs  of  outlawry  againft  the  other,  court  will  j^gieiT    '*' 
give  plaintiff  a  reafonable  time  to  declare,  that  he 
may  outlaw  the  abfconding  defendant.  fViUiam$  y. 
Mainwarifig.     Barnes  401. 


JIow  to  proceed  if  the  Defendant  he  in  Cuf*- 
tody  in  Newgate,  Ludgate,or  any  other 
County  Gaol^  already^  at  the  Suit  of 
Plaintiff. 

\j  the  defendant  be  in  cuftody  of  any  (heriff,  l^c.  inoNewgatei 
then  ms^ke  two  copies  of  the  declaration  on  treble  J;"^*!!^^*^^!*^ 
S  f  3  penny  gtbU  "*" 
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penny  ftamped  paper,  one  to  deli?er  to  the  gpcdcr, 
turnkey,  or  prifooer,  and  annex  the  ftber  te  aa 
affidavit  of  fucK  delivery,  which  oiuft  be  filed  be- 
fore the  end  cf  twenty  days  afier  tbi  ficmd  term 
with  one  of  the  fecondartes  (except  mfiv  Eafter 
tirniy  and  then  in  ten  days)^  for  no  rule  to  plead 
can  be  given  till  affidavit  is  noade  and  filed ;  take 
declaration  to  the  prothonotaries  office  (pay  for  the 
entry  2s*  a  count),  who  will  mark  them ;  tbea 
leave  one  with  the  gaoler  or  turnkey  of  the  priibo, 
at  the  fame  time  afking  him«  if  the  defendant  be  a 
prifoner  at  the  fuit  of  the  plaintiff. 
AffidtTit  of  de.  R.  G.  of,  C5fc.  makeih  oath.  That  he  did,  ontbe 
iifcry.  23d  day  of  Ju$u  inftant,  deliver  a  true  copy  of  the 

declaration  hereunto  annexed  unto  Mr.^  the  gaolcf 
(or  Mr.  J.  B.  the  turnkey)  of  the  gaol  or  prifoo 
of  the  county  of  0.  And  the  faid  gaoler  (or  turn- 
key) then  owned  the  faid  defendant  above-named 
to  be  k  prifoner  in  the  faid  prifon,  at  the  fuit  of  the 
faid  plaintiff*}  and  this  deponent  further  faith,Tbat 
the  faid  defendant  was  arretted  at  the  fuit  of  tht 
plaintiff,  by  procefs  ifllied  out  of  this  court,  befoit 
the  delivery  of  the  faid  declaration 

N.  B.  The  latter  part  of  this  affidavit  by  the  nile 
of  E.  5  ly,  &  AL  does  not  feem  to  be  neceflary. 
On  fiHrgafiiila-      Upon  filing  the  affidavit  and  declaration  aniKZ- 
vii,  bow  to       ed  with  the  fecondary^  he  gives  a  rule  to  appear  and 
proceed.  ^jg^^j  .  ^^^  j£-  ^^  appearance  and  plea,  the  protho- 

notaries clerk  will  fign  judgment  (having  filed 
warrants  of  attorney),  without  making  any  copy 
of  theaffidavit  of  the  delivery,  or  producing  a  Certifi* 
cate  of  appearance  not  entered,  that  now  being 
difpenfed  with.  And  N.  B.  No  demand  of  plea  is 
ncceffory  againft  a  prifoner  in  this  court. 
Need  not  enter  It  has  been  held.  That  a  declaration  againfi  a 
the  declaration  prifoner  in  a  eeuntygad^  need  not  be  entered  with 
the  prothonotaries  before  the  delivery^  but  before 
it  is  filed  uitb  tbefecondary  it  muft ;  which  means  any 
rime  before  rule  to  plead  given.  SttUklandy.Htdg" 
fon.    Ceoh's  Ref,  114,    Barnes  372,  S*  C. 

Ap»- 


bcfoie  Ale 
givea. 


AprHbner  may  any  lime  pending  the  tdion^  and  Maj  p«t  in  ktU. 
before  finaltjudgmcnt  figned,  put  in  and  juftify  his 
bail,  then   apply   for  a  judge's  order   to  be  dif* 
charged. 

If  he  pleads,  the  iflue  is  made  up  as  in  common  Ifliic« 
afes,  and  if  he  has  pleaded  in  perfon,  it  is  to  be 
delivered  to  the  turnkey,  or  himfelf ;  he  is  not  li- 
able to  pay  for  the  iflue,  if  he  pleads  in  perfon,  but 
if  by  attorney,  it  is  otherwife,  and  the  ifiae  mud 
be  delivered  to  the  attorney.  EveraU  v.  Mafon.  % 
mif.  II. 

If  a  verdid  be  for  the  plaintifF,  tax  the  cofts,  How  to  chtrge 
and  fue  out  a  ea.fa,  as  in  other  cafes,  directed  to  *»  «««o"on »» 
the  (heriff  in  whofe  cuftody  he  is,  if  the  venue  be*  '**"'^  »•"•'• 
laid  in  that  county ;  if  not,  a  ca.fa,  into  the  county 
where  the  venue  is  laid,  and  a  iiflaium  ca.  fa,  into 
the  county  where  he  is  prifoner;  get  the  ca.fa.  re- 
turned tun  ift  inventus.    Send  the  execution  to  the 
under  {berifi;  with  diredions  to  charge  him  in  cuf- 
tody.    As  this  is  material,  you  had  better  apply  to 
his  agent  in  town  for  thb  purpofe,  there  being  fees 
to  pay  the  (heriff. 


How  ta  charge  Defendant  with  a  new 
ASion. 

This  will  be  by  making  an  affidavit  of  the  debt, 
and  fuing  out  a  capias  into  the  county  where  de- 
fendant is  a  prilbner:  feod  the  capias  to  the  under 
^riff,  with  inftrudions  to  make  out  his  warrant 
thereon  to  the  gaoler  to  detain  him;  then  proceed 
to  judgment  and  execution  as  before  ftated,  as 
he  is  within  all  the  rules  with  sctpeA  to  (lis  dif- 
cfaarge. 


S  f  4  ff^itbin 


S3^  fdi^finiirft 

Within  what  Time  Prif oners  are  to  appem^ 

and  plead. 

Declaration  de*       I?  a  copy  of  the  declaration  be  delivered  before 

mwfcL'p^X^     »^»>«  Pafih^y  or  crafiinmrn ammarum^  and  affida- 

orcraftiamnaoi' vit  thereof  made  and  f^led  }  and  the  defendant  doth 

maram,  and  de-  not  enter  his  appearance  with  the  proper  officer, 

Ip"«l!  j^'"''^  within  ten  d^ys  after  Eaflir  or  Mcbatimas  Tirm  re* 

iR«ar/&c,         fpe<^ively,  judgment  may  be  entered  agaioft  him, 

if  rules  have  been  given  ;  but  if  he  doth  enter  hit 

appearance  as  aforefaid,  before  the  end  of  ten  days 

after  the  term*  he  (hall  imparic  unto  the  next  term» 

uolefs  the  adion  be  in  Umdau  or  MiddhfiXt  and 

the  defendant  be  in  prifon  within  forty  miles  of 

the  city  of  London  and  Wiftmnftn ;  then,  though 

he  doth  appear  before  the  expiratian  of  ten  days 

after  the  end  of  the  term»  ht  ft>oU  pioad  tm  dajfs  it- 

fin  the  ijfiign  day  %f  thi  mxt  ttrmi  in  defaoil 

thereof,  rules  having  been  given,  judgment  maj  be 

entered  9gainft  him  as.  afoieiaid*    RtJt  £*  5  /T. 

pecUntion  dc-       jf  ^^  ^opy  of  the  declaration  be  delivered  on  or 

uUt^tt»lkL     *ftc'  miftfem  Pa/chit  in  Major  term,  or  cn^nm 

Pafchae,  Ste,     ^imorum  in  Michaebmu  term»  or  in  Hilar j  orfn* 

TiId^'iMd^^'  ir//y  terms,  and  the  plaintiff  fliall  thereupon  git« 

^     '        rules  to  appear  and  plead,  if  the  defendant  enter  his 

appearance  two  days  preceding  the  eflbign  day  of 

the  next  term^  he  fiiall  imparle  until  the  faid  dcH 

term  ;  but  if  he  doth  not  appear  within  that  time, 

judgment  may  be  entered  seainflLhim  aa  afore&id. 

nvn't  retornaUe      If  the  Writ  be  retumaUc  tn  one  term,  and  a  copy 

oiiMenn,  dccjj.  ^^f  jhe  declaration  be  delivered  before  the  eflbigQ 

^foJL  effUS  <»»y  of  the  next  t^nii,  the  plaintiff  in  fuch  neat 

next,  may  giv^  term  may  give  rules  to  appefr  and  plead  |  and  if  the 

In^'  T  7^^^f     defendant  doth  not  enter  hia  appeaunce,  and  plead 

pL/'fign  jadg"**  l>y  the  time  that  the  rules  are  out,  judgment  fluy 

xcfiTiu  '  be  entered  aeai^ft  bim  as  aforefaid,     Ihd* 

A  declaration  delivered  the  laQ  day  but  one  ifl 
Eajlir  term.  Rule  out  two  days  before  the  eflbigil 
daj  of  Txinity.    B^d  v.  ^9pi.  Bantu  \H. 


^ifamtii«  633 

Th€  pUintiflT  muft  proceed  to  final  judgment  P^a-nt^fffruft 
wuiihin  thru  tirms  ofly declaration  delivered^  or  afur  ZTZtl>''^^' 
rtmdir^  if  declaration  was  dehvered  before, incluuve ;  three  termi  af:ef 
and  to   execution  witliin    two  terms  after  judg- <J5«**«tioo4^« 
ment,  including  the  term  in  which  judgment  (hall  ^^^*'^ 
be  figned,  cr  the  defendant  may  be  difchargeJ.    £• 
£«  8  G/d.  I.  Vidi  rul€  aiUngth  afiir. 


When  Prlfoncrs  are  intltled  to  their  Dif^ 
charge  for  want  of  Declaration. 

If  the  defendant  be  committed  to  prifon   by  Whfre  upon  • 
proccfs  out  of  Ibis  court,  tit  bahias  corpus,  the  pii^^^p^/^j;^/"^;' 
Iboer  entering  his  appearance  with  the  prochonotary  may  be<iir. 
in  cafe  of  a  plaint,  or  in  cafe  of  an  attachment  of  chvgtd  by  fuftr^ 
privilege ;  or  with  iht  fiaccr^  in  cafe  of  other  pro--^'^'^'  *'* 
cefs,  and  giving  rules  to  declare,  the  pUintifF  not 
declaring  before  the  end  of  the  next  term  after  the 
commitment,  the  defendant  in  reference  thereunto 
to  be  difcbarged  of  bis  imprifonment  by  fuperfidtas^ 
in  the  end  of  the  next  term,  and  liberty  for  the 
plaintiff  to  declare  upon  that  appearance  the  next 
term  after  that,  at  the  fartheft.     R  M.   ib^^ 
f.  15. 

If  the  declaration  be  not  entered  or  left  in  the  Declaration  to  ba 
office  before  the  end  of  the  next  term,  after  the*"ft'»t^^*:^**^; 

-    ,,         I.  I     t         ./-     *     ii    ,1  /         ,  end  of  the  fe«»4' 

writ  or  procefs  (by  wbtcb  tbe  prtfoner  Jhall  be  taken  or  ttrm,or  elfe^ 
^b^rgid  in  cbfiody)  be  returnable,  and  an  affidavit I^^^rf'^^^ 
womJu  and filidwitbtbi  proper  kcot^Azxyy  of  tbe  de* 
UlMryoftbecopjoffucb  declaration^  and  of  tbe  time 
wobeftf  andtbeperjin  to  wbom,  tbe  fame  copy  tpas  do' 
fptridf  before  tbe  end  of  twenty  dayi  after  fucb  term 
(Eafler  tenn  excepted,  and  within  ten  days  after  E after 
ferm)^  the  prifoner  {ball  be  difcbarged  upon  hia 
entering  of  bis  appearance  with  the  proper  officer^ 
by  writ  of fuperfedeas  made  by  him,  according  to  the 
ancient  pra£lice  Qf  this  court.    R.  E.  ^Wiv  M. 

^  N.B, 


634  |drir0tier0. 

«  N.  B.  The  term  in  which  the  writ  is  reCumabk, 

18  accounted  as  one  of  the  terms. 
A  defendaot  Capias  was  taken  out  the  19th  oi  May^  17789  in 

Miioifuperiedc.  Eafttt  term,  returnable  on  the  morrow  of  the  Ibtf 
dec*hrTtionriiU  Tir/wfy,  and  the  defendant  was  arrefled  the  28(h  of 
the  cad  of  the  Moj^  five  days  before  the  end  of  Eafter  term ;  the 
^*'"bf^^lie'*  plaintifFdid  not  declare  in  Trinity  term,  upon  which 
P^eccft^ii  letum-  '^  fttpirjidiai  was  moved  for  in  the  treafury  chamber; 
«b  crnocthac  in  the  judges  were  of  opinion^  that  the  defendant  was 
Tcfll^L*^  "  *"  ^°*  fuperfedeablc  till  the  end  of  tht  ttrm  afier  that 
in  which  tbi  proafs  is  rgturnabli  (not  aftor  that  in 
tubich  tbi  arrtji  is  made).  2  Black.  Rep.  1242. 
If  declaration  be  After  a  fupcrfedeas  obtained  for  want  of  decla- 
^cKyered  againft  ration,  the  fame  plaintiff  delivered  a  dedaration 
fuch^**r'ter  he  ^&^^^  defendant  as  a  prifoner,  and  on  judgment 
has  obtained  a     by  default*  proceeded  to  execute  inquiry.     Rule 

ibperfedeat,  it  is  why /uper/edeas  (hould  not  be  fct  afide. It  sp- 

B3vim.g"«n  P^"*^^  **«  ^"  fupcrfcded  iitb  ^prii,  had  notice  of 
^t  raken,  uolefi  the  interlocutory  judgment  early  in  Alay^  and  di<^ 
keappijiAdue  not  make  application  before  the  middle  of  that 
^"'**  month.     Court  held,  he  could  not  take  advantage 

of  the  irregularity,  unlefs  he  applied  in  due  time, 
and  here  he  had  made  ah  unneceflfary  delay.  Rule 
difcb.  Gehegan  v.  Harper.  H.  Black.  Rep.  251.  2 
Bu^r.  1048. 
Hewtedffcharge  Get  the  clerk  of  the  papers  to  give  you  a  copy 
otttofiheF.cet  of  caufes,  pay  3^.  bd.  i  takeout  a  fummons  from 
^Jill^^  ^  a  judge  to  (hew  caufe,  ««  why  be  fimU  not  be  /a- 
*'  ptrfeded  upon  entering  a  cemmen  appearance  ftr 
•*  want  ofdecJating."  Serve  a  copy  thereof  on  the 
plaintifTs  attorney  }  if  he  does  not  attend,  take  out 
a  fecond  and  third;  then  make  affidavit  of  fuch fer* 
vice  on  a  treble  bd.  ftampt  paper,  and  fwear  the 
fame  before  a  judge  ^  at  the  fame  time  prepare  and 
ingrofs  your  fuperfedeas  for  the  judge's  fiati  thcn» 
upon  receipt  of  the  judge's  order,  enter  an  ap« 
pearance  with  the  prothonotaries,  pay  3;.  10^  i 
no  ^r^W^/ requifite  ;  figning^/r/i^tfj  with  pro- 
thonotaries, IS.  ^.;  feai  7  d'i  leave  it  with  the 
warden  of  the  Fleet, 

By 


By  rule  £.23  G^o.  3.  Attendance  upon  a  Aim* 
inons  now  is  but  one  half  hour,  formerly  an  hour ; 
but  it  iDuft  be  an  exad  attendance,  as  the  affidavit 
ftates  that  you  attended  at  fix  till  half  paft 
fix. 

If  the  defendant  be  in  a  county  gaol,  get  a  cer-  How  to  fapcr- 
tificate  from  the  gaoler  of  the  caufes,  and  an  affi-  ^^*"'/^*^ 
davit  of  having  feen  him  fign  the  fame;  then  rif/for  want  of 
proceed  by  fummons  as  before.     The  firft  order  if  dedantioo. 
act  confented  to  will   be  ni/t  within  ^x  days^  and 
afterwards  an  abfolute  one,  pay  fummons  2s. ;  or- 
der nifi^  2  r.  $  order  abfolute,  bs.'y  then  ilTue  a  writ 
of  fuperfedeas,  which   the  filacer  figns,  pay   him 
25.  6d.  feal  'jd.  j  he  files  the  judge's  order,and  then 
leave  the  fame  with  the  (herifF  in  wbofe  cufiody 
defendant  is. 


When  intitled  for  want  of  proceeding  to 
Judgment  and  Execution. 

It  is  ordered.  That  if  any  plaintiff  (hall  de- Prifoner  to  be 
dare  againfi  any  defendant  in  cuftody  of  the  warden  **i['^|ff**^j^|Ji* 
of  the  rliit  prifon,or  of  any  OierifFor  other  officer,  ]^t  to  judgment 
by  virtue  of  any  procefs  of  this  court;  and  (ball  >a  three  tcrmt 
not  further  proceed  to  judgment  within  ^^^^^^''^^^(l^^^^, 
aftdr  fucb  declaration  deUvtred^  inclujivi  of  the  term 
$n  which  tbt  declaration  jhall  he  deliver ed,^  the  de- 
fendant having  appeared :  or  if  any  plaintiff  having  md  haYiog  ob- 
obtained  judgment  in  this  court,  in  any   adlion  ;^aed  fuch 
agaihil  any  defendant,  a  prifoner  as  aforcfaid,  *"^  ihilfge*the^e. 
Iball  not  charge  fuch  defendant  fo  remaining  a  pri^  fendant  in  eic« 
foner  in  execution  upon  the  judgment  fo  obtained, «"«»«« 'n'/'o 
within  two  terms  next  after  fuch  judgment^  fo  had  and  gV^JJ,"  ' 
obtained,  including  the  term  in  which  the  faid  judg* 
mentjhall  heftgned\  or  within  two  terms  now  next 
cnfuing  upon  judgment  already  had  ;  then  fuch  de- 
fendant fo  remaining  in  prifon,  may  be  difcharged 
out  of  cufiody  where  he  fhall  be  detained,  byy«« 
ftrfedeas^  to  be  allowed  by  one  of  tbejufiicesof 

this 
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this  eoart^  if  caufe  (hall  not  be  (hewn  by  die 
plaintiflF  or  his  attorney,  why  fucb  plaintiff  had 
not  proceeded  before  that  time  tojudgment  and  ex» 
ccution,  as  aforefaid9  upon  notice  to  either  of  theou 
R.  E.  8  Geo.  I. 

And  if  any  defendant  hath»  or  (hall,  render  him 
or  herfelf,  or  be  rendered  to  the  FigH  prifon,  in 
fvo^eitTimfeiir  dtfcharge  of  his  bail,  at  the  fuic  of  any  plaintiff, 
inaifcbarteof '  where  no  further  proceedings  by  declaratioo  have 
hU  b«U  in  t«p  ,^p„  had  againft  fucb  defendant  fo  rendered,  before 
fuch  render,  unlets  the  plaintiff ^<7Zf  declare  dgainfi 
fucb  difindani  within  two  terms  a/Hr  fitch  rgndir  ^ 
and  where  any  declaration  hath  been  delivered 
againft  fuch  prifoner  fo  rendering  him  or  her felf,  or 
being  rendered,  or  judgment  has  been  had  againft 
him  or  her  before  fuch  render,  unlefs  the  plaintiff 
ihall  proceed  to  judgment  upon  fuch  declaration 
delivered  within  three  terms  after  fuch  rendir  (the 
defendant  having  appeared)^  and  charge  fuch  de- 
fendant  in  execution  within  txvo  terms  after  Jki 
Judgment  obtained^  fuch  defendant  may  bedifcharg* 
ed  out  of  cuftody,  by  fuperfedeas^  to  be  allowed  by 
oneof  the  juftices  of  this  court/if  caufe  fliall  not  be 
(hewn  to  the  contrsuy,  as  aforefaid,  by  the  plaintiffi 
or  his  attorney,  upon  notice  to  them  or  either  of 
them  given  by  the  defendant's  attorney  or  agent, 
and  oath  made  of  fuch  notice  given.  R.  E,  S  Gee.  i. 
Per  Cur.  The  three  terms  are  always  taken,  in- 
clufive  of  the  term  whereof  declaration  is,  and  un- 
lefs plaintiff  proceeds  to  (ign  final  judgment  within 
the  third  term^  he  is  too  late.  Davis  v.  Hall. 
Barnes  279, 

In  cafe  of  a  furrender  after  declaration,  then 
within  three  terms  after  fuch  furrender,  the  term 
wherein  fuch  furrender  was  made  being  one.  So 
for  not  getting  a  demurrer  argued  within  the  third 
term.     Barnes  383.    Huggins  v.  Bamhridge. 

Ordered,  In  all  cafes  where  a  prifoner  in  the 
F.:et^  or  other  gaol,  or  prifon  is  difcharged,  or  or« 
tTo^^'t'l^ftcrdered  to  be  difcharged  by  fuperfedeas  for  want  of 
iwnrdi  arreted     profccutioD,  and  fuch  prjfoncr  be  s^terwardi  ii- 

byaaioa  upon  '  fcft^ 


IfpUintiflTdoei 
|M>t  declare, 
%vb<rt  defeadtfit 


tcrmtj 


or  not  proceed 
tojudgment  in 
three  terms, 
and  charge  ia 
aecatioo  within 
two  termt  after 
Judgment,  pri« 
fonermay  be 
difehATged  on 
l>o4««# 


SarreoJer. 

So  for  want  of 
argument  on 
demurrer. 

If  prifoner 
difcharged  for 


itAecly  or  detained  in  cuftody  bj  adiort  of  ieht  tbe  jadgfcent,  • 
brought  open  judgment  obtained   in  tbe  caufe  J®°^^"J®°  •pp«»'* 
wherein  fiich  prifoner  was  fo  difcbarged,  or  or-  "^*ed/       *** 
dcred  to    be  difcharged,    that  a    common    ap* 
pearance  iball  be  accepted  for  tbe  defendant  in 
fuch  aAion  of  debt  upon  judgment.    IL  HiL  8. 

If  a  prifoner  brings  error,  or  files  a  bill  for  an  Delay  by  wiSe 
lojiinAiony  tbeplaintiflFis  not  hound  to  charge  him  ^^^'^' 
in  execution  the  fecond  term.  Garrat  v.  MantiU. 
2mif.  380. 

\PmrCur.   Tbe  plaintiflF  (ball  have  the  whole, The  whok tenn 
viz.  every  day  of  the  fecond  term  after  final  judg.  to  clur|c. 
meat  figoed,  to  charge  a  prifoner  in  execution. 
Uid. 

« If  the  declaralion  is  delirered  in  Hilary  termRok»platfltd» 
1790,    the    plaifttiff  muA   fign   final   judgment 
the  laft  day  of  Trimiiy  term»  and  charge  tbe  de- 
fendant in  execution  the  lafl  d^  of  Mickaslmas 
term* 

If  a  wait  he  fued '  out  againft  hulband  and  wife,  ir  a  writ  be  •« 
and  tbe  wife  only  be  arreAed  and  deuined  in  s^Jn^  )>uAan4 
cuftody,  ihe  ihall  not  be  compelled  to  put   in^.^T^^**^ 
hail    for    her   huiband»    but   may   hie  commontodj,  AefliaU 
bail   for  herfelf^  and  have  a  fupirfidias  for  her  ^^^  ^^^  i"  b«i 
difcharge;   but  if  the  bufbaod  ooly  be  arretted,  he^*''*'"^^*"'*' 
fluU  put  14  bail  for  his  wife   as  well  as  himfelf. 
But    where  there    is   judgnaeot    and   execution 
i^ainft  both>  (be  (ball  not  be  difeharged.    Anon. 
j^f.  124,       , 

Plain tifEs  proceeded  to  final  judgment  in  MichatU  ifpUinttfi^  be. 
tmi$  term  1767  j  the  pfaintiffs   became  bankrupts. ^^^j^***"^"*?** 
between  thai   2nd  Hilary  term,  and  the  affigneesmVcducdfil!" 
filed  z/iire  facias  for  execution  upon  tbe  judgment,  fence  to  cbaige 
returnable  the  6f  ft  of  Hihry  1 768.     Tbe  defend-  f,^^"V  if"*! 
ant  pleaded  a  plea,  which  was  hdd  bad  upon  de-  feodanf  prtveoto 
murrer,  in  the  fame  term,  and  therefore  the  de«»  U  by  plea,  he 
fondant  prevented  himfelf  from  being  charged  in  ^//fj*^'***^*** 
execution  in  Hilary  term,  which  might  have  been 
done,  if iie  had  not  pleaded*     NoW|  upon  nK)tran 
Ji  for 


for  %  fiipirfiJias^  the  court  held,  that  the  bankrtipti 

'  could  not  charge  the  defendant    in    execution  in 

Hifary  term,  becaufe  the  affignces  were  imitled  to 

tMoa.ot.        ^^^  benefit  of  the  judgment;  therefore  the  role  for 

' '  *        the fupirfidf as  was  difchargcd,  the  ailignees  having 

made  due  diligence.     2  /f^iljt  378.     BiMtis  v. 

Aiantell. 

If  render  in  If  he  renders  in  Eajlit  term,  and  declaration  is 

Bsfiert^mfM^  filed  of  Hilary  preceding  (although  the  plaintiffhaa 

4eclaratioo  filed    ^.j..  /  T  i^.  ^.**       jy         j^      t 

^fHiUry,  when^"^  ^^^  caufe),  yet  he  18  not  bound  to  lign  final 
to figo  final  judgment  till  the  laft  day  of  Trinity  term,  nor  to 
l^dgmemu        charge  him  in  execution  till  the  laft  day  of  MicbaeU 

mas  term* 

Kowtodifcbarge     To  proceed  to  difcharge  the  prifoner  for  the  not 

tbe  defendant     preceidinf  to  judgment y  or  charging  in  ixecutim  in  due 

c^l^gtoHB"-  ^'""^^  ^PP'y»  ^^  ^^^  defendant  is  in  cuftodyof  the 

■sent  andexeco-  iherlfF,  to  the  gaoler,  for  a  copy  of  his  caufes, 

^^^  make  affidavit  of  his  having  figned  the  fame,  and 

fwear  tt  before  a  commiffioner;    then  uke  out 

a  fummons  before  a  judge  to  (hew  caufe  why 

he  (hould  not  be  difcharged^   which   fenre  on 

the  plainttfPs  attorney,  or  agent ;  if  he  does  hot  at* 

tend,  you  will,  upon  the  third  fummOns,  have  an 

order  of  courfe,  on  an  affidavit  of  the  fervice,  and 

due  attendance;  but  if  he  fliould  attend,  and  it  is 

a  country  caufe,  at  a  diftance,  the  firft  is  an  order 

niji.,  within  a  limited  time,  to  the  agent,  to  write 

to  his  client,  and  then  an  order  abfolute,  if  no  caufe 

be  (hewn.    The  agents  in  town  generally  attend 

the  fummons,  and  confenttoan  order,  unlefs  caufe 

.  be  (hewn  iii  a  week,  &r. 

Upon  the  order  in  either  cafe  being  made,  you 
ifilie  out  a  writ  of  fuptrftdeas  for  his  difcbarge; 
enter  appearance  with  the  pfothonotaries ;  pay 
3x.  icd.  figning  fupn/edtas  ix.  4^.  feal  y^.  and 
leave  it  with  the  warden  or  (heriflF  in  whofe  cuftody 
he  is. 
Affidavit  of  fer-  *J*G»ofy  &c.  Gent,  maketh  oath,  and  faith, 
Yiceofthef»in»That  he  did,  on  tbe  firft  day  of  Juiji  inftant, 
''"'''  ferve  a  true  copy  of  the  fummons  hereto  annexed, 

oa 


on  Mr.  H'J*  who  a£is  as  attorney  or  agent  for 
the  plaintiff  in  this  caufe,  by  leaving  the  Tame  at 
the   houfe  of  the   faid  H.  J.  in  Fleet  Jinet,,  with 
his  clerk  or  fervant  there ;  and  at  the  fame  time 
ihcwed  him  the  original  fummons.     And  this  de* 
ponenc  further  faith.  That  he  did  on   the  fecond  B7  a  new  oi^cr 
day  of  July  inftant,  fcrve  Mr.  if.  J,  with  another  *"«"**•»«««»* 
true  copy   of  the  fummona  hereto  ,  annexed,  by  hlSTn'howH 
leaving  the  fame  with  the  clerk  or  fervant  of  the  rrquifiie,  but  it 
faid  //.  y.  at  his  houfe  aforcfaid>  and  fliewcd  him  JT**^  ^  '"^ 
the  faid  original  fummons ;  and  this  deponent  did  p^ftlix?  ^*  * 
alfo,  on   the   3d  day  of  July  infiant,  perfonally 
fcrve  the  faid  H.  J.  with  a  true  copy  of  the  fum- 
mons hereto  annexed,  and  at  the  fame  time  fhew. 
ed  him  the  faid  original  fummons.    And  this  de- 
ponent did,  on  the  fecond,  third,  and  fourth  days 
of  July  inftant,  attend  the  faid  fummons  at  the 
chambers  of  the  Honmrabli  Mr.  Juftia  GcuU^  in 
Sirje^nfs^Imi^  Chancery^bm^  Londw^  on   each  of 
tbofe  days,  from  eleven  of  the  clock  in  the  fore- 
noon until    half  an   hour   pad   eleven ;  but   that 
neither  the  plaintiff  himfelf,  nor  his  attorney,  nor 
any  other  perfon  or  pcrfons,  on  their,  or   either 
of  (heir behalf,  attended  thefaid  fummonson  the  faid 
days,  to  the  knowledge  or  belief  of  this  deponent. 

The  agents  fave  this  affidavit,  and   the  three  May  get  coaicat^ 

fummonfes,  by  attending  the  fummons When 

the  order  is  made,  then  make  out  a  fuperfedeas,  as 
follows : 

Giorgi  the  Third,  faV.  To  the  fheriff  of  ;r.  SaperfedcM  o« 
greeting:  Whereas  J,  B.  is  detained  in ourpriron,^^^;^;^"-^ 
tinder  your  cuftody,  by  virtue  of  our  writ  oicapiasy  To  beiogroflcd 
ifl'ued  out  of  our  court,  before  our  juftices  at  IVejU  *"  *«•  ***•  *»»P* 
minfler^  returnable  on,  ^c.  to  anfwer  C.  D.  in  a  P"'*''***"*- 
plea  of  trefpafs,    and  alfo  in    a   certain   plea   of 
trefpafs  on  the  cafe,  upon  promifes,    to   the  da- 
mage of  the  faid  C.  of  30/.  whereby  20L  bail   was 
direded  to  be  taken  :  but   becauCe   it  fufficiently 
appears  to  our  faid  ju dices  at  IVeJlminfler^  that  the 
laid  A.  has  appeared,  by  W.  /?•  his  aUorney,-  to 

anfwer 


64^  l^tifottft^. 

anfWer  the  faid  C.  in  the  pica  aforefaid ;  W'e  cool-* 
mand  you,  that  if  the  (aid  C.  be  detained  in  odf 
prifon  under  your  cuftody,  by  virtue  of  the  feid 
writ,  and  for  no  other  caufe^  that  you  will  fuffer 
him  to  go  at  large,  as  you  will  anfwer  the  contrary 
at  your  peril.    Wimeli  AUxltndtr  Lord  Lnggb^ 
borough^  at  JVifiminJiir,  the  23d  i^j  of  Jum^  in  the 
thirtieth  year  of  our  reign. 
Supetledett  for        Giorgf  the  Third,  feTtf.     To  the  OitriBt  of  S. 
S^t  ^wledio    g^'^^f *"g  '  Whereas  J.  B.  is  detained  \m  your  cuf- 
to  jodg'iTent*"*  tody,  by  virtue  of  our  writ  of  capias^  returnable  be-^ 
within  tftrfe       forc  our  jufflccs  at  Weftnunfltr^  iSc*  (the  return) 
ro.t;.t  I?f  P»«.  toanfwer  C.  D.  in.pk.rf trcfpali   «,d 
vercd.  diio  in  a  certain  plea  of  debt  upon  demand,  for 

40/. ;  And  whenas  the  faid  A,  afterwards  (that  is 
to  fay),  on  the  lych  day  of  May  laft  pafty  was 
^  charged  with  a  declaration  at  the  fuit  of  the  faid  C* 

in  the  plea  aforefaid  \  but  becaufis  it  appeareth  to 
qurjuflices  2X,WeJlminJter^  that  the  faid  i/.  bath 
appeared  in  ourcourt  of  Common  Pleas,  to  anfwer 
the  faid  C.  in  the  plea  aforefaid;   and  that  the 
faid  C.  hath  not  proceeded  to  judgment  againft  the 
faid  A.  within 'three  terms  after  the  delivery  of  the 
faid  declaration,    as    required    by    the    rules   of 
our  faid  court ;  We  command  you,  that  if  the 
faid  A,  be  detained  in  our  prifon  under  your  cuflo* 
dy,  for  the  caufe  aforefaid,  and  no  other,  yooper- 
'    mirhim  to  go  at  large,  as  you  wjll  anfwer  the  con- 
trary at  your  peril.     Witnefs,  t^c. 
SiM«rfedeai  for       G/^rf^  the  Third,  feTr.  To  the  warden  of  oor 
d^endrafir***  prifon  of  the  Fhet^  greeting :  Whereas  At.  D.  on 
ca«ttuon  within  the  lift  day  of  June  1790,  rendered  herfclf  tooar 
two  ttJisi.        faid  prifon  of  the  F/^et^  before  the  Honourable  Mr, 
Juftice  Gould,    one  of  our  juftices  of  our  court  of 
the  Bench,  in  difcharge  of  her  bail,  at  the  fuit  of 
V,  R.  and  //.  C  for  40/.  5  and  becaufe  the  faid 
U,  and  //•  have  not  proceeded  to  charge  the  fkid 
Af.  in  exeiutim  uiihin.twc  terms  next  after  judgment 
ebtaimd,  according  to  the  rules  of  our  faid  court 
of  the  Bench  \  We  therefore  command  you,  that  if 
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the  fsid  M.  be  detained  in  your  cuftody,  for  that     . 
and  no  other  caufe,  that  then  you  AifFer  her  to  go 
at  large,  at  you  will  anfwer  the  contrary  at  your 
peril.     Witnefs,  tic. 

Giffrgi  theTliirdy  fie.  To  the  (heri£  of  X«»-Sop^e<lettM 
^,  greeting;  Whereas  C  iS.  it  detained  in  our ?«|^^ag b fitA 
prifon  under  your  cuftody,  by  virtue  of  our  writ  * 
returnable  before  oiir  juftices  at  fVeftmnfttr^  on^ 
He.  (th$  rtiurn)^  to  anfwer  J.  M.  in  a  plea  of 
trefpafs,  and  alfo  in  a  plea  of  trefpafs  on  the  cafe, 
to  the  damage  of  the  faid  J.  of  lOo/. ;  and  becaufe 
it  fufficiently  appears  to  our  faid  juftices  at  fVifl^ 
mttfttr^  that  the  faid  C  hath  appeared  in  our  faid 
ctHirt,  and  found  fufficient  bail  to  anf^rer  the  faid 
y.  in  the  plea  aforefald  \  therefore  we  command 
you.  That  if  the  faid  C.  is  detained  in  our  faid  pri* 
(on,  under  your  cuftody,  by  occafion  of  the  faid 
adioo,  and  no  other,  then  you  permit  him  to  go 
at  large,  as  you  will  anfwer  the  contrary  at  your 
peril.     Witnefs,  He. 

If  a  defendant  be    difcharged    by  fuperfedeai^]^e„l^^^,yl^ 
if/irr  judgment,  he  is  fubje6t  to  be  taken  in  ex^ukeoinexeca. 
ecation:  But  if  be  be  fuperfeded  after  judgment  J.y■^**^^"']^" 
for  want  of  being  charged  in  execution  (withiri,^t!*** 
two  terms  after  judgment   obtained)  his  perfon 
cannot  be  afterwards  taken  in  execution  in   that 
adion.     fFrigbt  v.  KerfweU.     Barnes  377. 

Defendant  was  brought  into  court  by  the  (be*  The  king  may 
vS  dC  MiddUfex^  from  Newgate^  by  ba»  corp,   ^zi/cHuchisown 
fatis/ac.     Plaintirs  counfel  moved,  that  he  might  Si^f^^**^*"* 
be  charged  at  plaintiff's  fuit  for  300/.  and  com*.    *  **  ^^  * 
.  mitted  to  the  /I4r//.— — The  crown  oppofed  this, 
as  he  was  charged  for  30,000/.  by  procefs  out  of 
the  exchequer.     Per  Cur.  The  king  and  his  people 
are  one.     The  prerogative  of  the  crown  is  in- 
corporated with  the  law  of  the  \itid.    Defendant 
is  not  intitled  to  this  ha.  eorp.     The  king  has   a 
right  to  fue  in  what  court  he  pleafes,  and  to  im- 
prifon  his  debtor  in  the  gaol  for  the  county   or 
liberty  whete  he  is  arretted.    The  court  have  no 
difcretionary  power  in  this  cafe.     Defendant  re« 
manded.    Samfys  v.  Spiviy.    Barnes  388. 

T  t  aOf fttcrjf 
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Sow  to  be  diftbarged  out  of  Ct^oig  on 
the  54&  Geo.  ^.  c.  38.  <:alkd  the  Lonb 
Aflt. 

Debtor  charged  v  F  fli^y  pcifon  fliall  be  chti^ed  in  exectttioB  for 
^D  "^"not  e«I  X  •  f""*  ^*^  cxcecdii^  roo/.  ami  minded  toite- 
cecdiQ|*iooL  liver  i|p  to  bis  creditor,  who  fliall  fo  cbaige  hifii« 
*«•  all  bis  eftate  and  effcAs,  towards  fausfadion  of 

the  debt,  fucb  prifoner  befote  the  end  of  the  /r/ 
ttrm  luhkh  Jhall  bt  mxt  ^fur  fiub  prifnur  jhtf 
fnaycihibitt     hi  chat^ii  in  4X4cuiiwi  iy  bh  crtdiHr^  to  exhibit 
pttitiontothc    ^  petition  to  any  court  of  law  Jrem  fobt9u  the 
^^'  procefs  iffiied,  upon  which  any  fuch  prifoner  was 

or    were    taken    and    charged    in   execution  as 
aforefaid,  or  into  the  court  where  any  fuch  pri- 
fbner  fhall  be  removed  by  b^nu  corpus^  or  iball  be 
charged  in  cuftody,   and  (ball  remain  in  the  pri^ 
cettifyingthtre.  fon  thereof,  certifying  the  caufe  of  his  impriibn- 
b!i  ?m  ^IZ^^^^^^^  fetting  forth  not  only  a  jufi  and  trm  Mtm^ 
mentr  wkh**»     rf  his  Tcol  ond  pirfinal  ffl^te^  tvhicb  he^  or  mnj  « tn^i 
fchedule  of  hit  j^^r  bittty  isj  woSj  Qf  wcTi  intitUd  t9^   at  the  t'twu  sf 
'^'^^'tht^ ^" P'^^^^^^'^il   andof  aUincumbranus^  if  aigtben 
time  of  hit  firft  bt^  offeSfing  any  fucb  nal  <nr  pirfinal  efigU  oftbtptf' 
imprifonmcau   fonfo  pttitidning ,  but  alfi  a  jujl  and  trui  aitmmmi  if  ai 
the  nal  and  ptrfinal  tfiate  vAicb  any  fucb  frifinir^  sr 
any  perjhn  in  trufi  for  bim^  orf§r  bis  ufoy  vias  vrvurt 
intereftcd  in^  or  intitUd  ti^  at  tbc  time  ^fbisprfiinh 
prifonmmt^  eiihir  in  poffejffiony  rcvcrfim^  rematwdir^  «f 
ixpeilaneyj  to  the  beji  of  bis  belief  i  and  tbefian^iiich 
bondSf   notiSy  and  books^   relating  tbcretp^    witb  tit 
names  and  places  of  abode  of  tbe  tuitnejfes.    And  be- 
fore any  fuch  petition  (hall  be  received,  every  fucb 
prifoner  (hall  give,  or  leave,  or  caufe,  (^c.  unto  and 
for  all  and  every  the  creditors  at  whofe  fuit  he  (halt 
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ftmd  charged  in  exectttioii,  or  hia  orberexectttorSi 

&r.  St  his  or  their  ufual  place  of  abode,  or  tO;  or 

for  hia  attorney  or  agent  laft  employed  in  any  fuch 

ndiion,  in  caji  any  fuA  enditir  tdnmt  bi  mtt  with^ 

tut  n$t  etbirwrft,  fouttcsen  days  at  leaft  before  any  Foorteen  dayt. 

fiich  petition  fliall  be  prefenced  and  received,  a  no-  •"r^'T^Trj 

r  y       J      •  I   .  •     .  f •  •»  *"*"  intcnac4 

tice  in  writing,  fignea  wttb  thi  proper  noun  or  marJt  petitioo  to  be    ' 
wf  fmb  prifimer^  importing  therein.  That  fiteh  pri^  gtren  to  the 
finn-dotb^   or  dt  intend^  u  pttithn  thi  <9urt  frm^^^J"^ 
wbenu  tbi  prnefi   ijfitid^     upm    which  he   flandt 
tbarged  in  ixuuthn^  or.  into  the  prifen  to  which  an^ 
fucb  prifontr  Jhali  have  been  removed  by  habeas  cor- 
pus, sr  fi}aU  ftQud  charged  in  executien  on  any  judg* 
tnewiy  recaverfd  on  any  bill  or  declaration^  filed  or  de^ 
Jivered  in  any  Juch  court ;"    And  alfo  fettii>g  forth^ 
^  tme  copy  of  ihe  account  or  fcbednley  including  the  with  a  tepy  6f 
Ittfboh  real  and  pergonal  ifiatt  of  the  perfitn  or  ptrfom  ^^  fcheduic* 
fo  defigning  to  fetttien,  whiih  be  doth  intend  to  de^ 
liver    (other  than  and  except  the  nicejfary  wear^ 
ing    apparel   and   bedding    ef    the    prifoner^    and 
bis^   her^  or  their  "family^    and  the  toels  or  injhru^ 
monts  of  bis  trade  jor  callings  not  exceoding  lol.  in 
ihe  tvbele* 

Affidavit  of  the  due  rervice  of  fuch  notice  to  AffidaTit  of  the 
be  left  at  the  fame  time  with  the  petition,  and  read  ^«*'V**  ^\^^^} 
openly,  and  a  rule  to  be  made  upon  receiving  the  Jl^^ed  with  the 
petition,  for  bringing  the  prifoncr  into  court,  and  petitioni  and  e 
ifummoning  the  creditor  to  appear  peifonally*,  or  by  J"'*  ^  **•  ""^•> 
attorney,  at  fome  certain  day  to  be  fpectfied  ;  and 
the  creditor  appearing  or  not,  in  perfon,  or  by  at- 
torney, then  upon  affidavit  of  the  due  fervice  there-  Oath  being  mtda 
of  being  made  on  him,  her,  or  themi  or  his,  ^^^9^1  the  fervice  of 
or  their  attorney,  if  any  fuch  creditor,  his,  her,  or  coirt^io'eial 
their  executors  or  adminiftrators  cannot  be  met  mine, 
with,  fuch  court  (hall,  in  a  fummary  way,  examine 
into  the  matter  of  every  fuch  petition,  and  hear 
what  can,  or  (hall  be  alleged  on  either  fide,  for  or 
againft  the  difcharge  of  any  fuch  prifoncr,   who 
ihail  (o  petition,  and  order  an  affignment  of  his  ef^ 
U&s.   But  if  the  creditor  (hew  caufe  of  dl(believing  crfdlcor  dlibe- 
bis  04th,  and  defire  further  time  .for  information,  lieviogt^^Mtb, 
Tt  2  the**' 
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the  co&rt  is  to  remand  the  prifoner  back  to  t  farther 
day^  and  the  creditor  not  appearing,  he  may  be  dif- 
charged,  unlcfs  the  creditor  infift  upon  his  deten^ 
tion,  and  covenant  to  allow  him  is.  id,  per  wetb 
But  upon  failure  at  any  time  in  the  payment  tbereofi 
the  prifoner,  upon  application  to  the  court,  to  be 
difcharged,  isfc,  IV  here  more  creditors  than  one 
infift  on  the  prifoner's  detention,  they  are  to  pay 
him  each  not  exceeding  is.  6d,  Ss^.  14, 
VtwaAciteBai  This  z&  18  extended  to  200/.  and  the  prilbner 
^  *^*  is  to  deliver  up  his  eftate  and  effeds,  as  by  the 

former  ad.     Stat  26  Gi§.  3.  <-  44. 

AtuchoRat.  A  prifoner  in  cuftody  on  an  attachment  for  oon- 

payment  of  money  awarded,   purfuant  to  rule  of 

court  on  bonds,  and  likewife  for  cofts  taxed,  and 

alfo  oii  an  ixcemnumicaU  capiendo^  or  other  proceft 

for  cofts  in  the  ecclefiaftical  court,  to  be  difcharged, 

/.  3*  and  gaolers  to  give  notice  of  this  ad,  under 

penalty  of  50/.  /  4. 

If  hy  neg!ea  Where  any  debtor  (hall  have  neglefied  to  take 

prifoner  dWftot  ^jj^  benefit  of  tbc  former  aft,  and  remained  in  prl* 

pti&uoo^    c.     j^^  ^^^  ^^^^^  ^^j  jl^^l  ^^j^^  .^  appear  to  the  court 

by  affidavit,  that  fame  arofe  from  ignorance  or 
miftake,  fuch  debtor  ihall  be  entitled  to  take  die 
benefit  of  that  aA.    /.  5. 
*tnKrrogatoriet        Creditor  to  file  interrogatoriesforthe  examinadoa 
may  be  filed,      ^f  j|^  prifoner.  /  6.    This  is  not  to  extend  to 
debts  due  to  the  crown,  /  7.  and  to  continue  ia 
force  5  years. 
In  the  Common  Pleas. 

J^bn  DitM  againft  Rkbari  Fnrn. 
John  Denn^ 
The  notice.  Take  notice  that  I  intend,  after  the  expiration  of 

fourteen  days  fu>m  the  date  hereof  (or  (bfoon  after 
as  I  can  be  heard),  to  petition  his  majefty's  court 
of  Common  PJeas  at  Wejiminftir^  for  fuch  relief  and 
benefit  as  I  am  entitled  to,  by  virtue  of  an  ad  of 
parliament  made'  and  pa  (Ted  In  the  thirty-fecopd 
year  of  the  reign  of  his  late  majefty  king  Gtergi  the 
fccond,  entitled,  <«An  %&  for  iht?  relief  of  debtors  wiifc 
refpod  to  the  imprifonmeot  of  their  perfonsf  ^^^ 
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and  alfo  of  an  zGt  made  and  pafled  in  the  twenty* 
fixth  year  of  the  reigti  of  his  prefent  majefty,  cniu 
tied,  «  j/h  aafwr  the  furtbtr  rtltef  of  dehUrs^  &c/' 
and  that  I  have  no  debts,  eftates,  or  efieds  what- 
foever  (other  than  and  except  what  is  contained  in 
the  fcbedule  or  inventory  hereunder  written),  the 
oeceflary  wearing  apparel  and  bedding  for  myfelf 
and  family,  and  the  tools  or  inftruments  of  my 
trade  or  calling,  not  exceeding  the  fum  of  i6/.  in 
value  in  the  whole :  as  witnefs  my  hand  this 
day  of  1790.      Witnefs  7.  G.      R.F. 

A  fcbeduli  or  inventory  of  all  the  tflate  and  effect  Schcdnk, 
which  /  R,  F.  a  prifoner  in  executie^^  in  the  cuflody 
f].  B.  Efquire^  Jheriff  9f  the  cvunty  ^  Berks,  at  thi 
yit  of  J.  D.  or  any  perfon  or  perfons  in  truft  for  me^ 
was  or  were  pojjeffed  of  or  entitlid  unto^  at  the  time  of 
nyfirfl  impri/onmentf  at  the  fuit  of  the  faid  J.  D.  or 
at  any  time  fince,  either  in  foffeffion^  rtvirjion^  re* 
tnainder^  or  expeffancy^  other  than  and  except  the  no* 
iiffory  wearing  apparel  and  bedding  of  or  for  me  or  my 
fimi/y^  and  the  tools  or  ittflruments  of  my  trade  or 
idlings  riot  exceeding  10 1,  in  value  in  the  whole  \  as 
witnefs  my  hand  this  day  of  1790.  R.F. 
Real  eftate.— i  have  none,  either  in  pofleffion,  re« 

verfion,  remainder,  or  otberwife.  1 

Goods.*— One  old  chair;  fix  pewter  plates* 
Debts.— 7.  ^.  of  Oxford^  labourer,  iC  2  O  0 

Witnefs  J.  G.  R.  F. 

Tt  the  Right  Honourable  Alexander  Lord  Loughbo« 
rough.  Lord  Chief  Juflice  of  his  Majtftfs  Cofirt  of 
Cmmon  Pleas  at  Weftminfter^,  and  the  reft  of  thi 
Juftkes  of  the  fume  Court. 

The  bumble  Petiti$n  of  Richard  Fenn, 

-  SbeHueth^ 

THAT  your  petitioner  is  a  confined  prifoner  ioPcthktt* 
|)is  majefty's  gaol  in  and  for  the  countv  of  Beris^ 
^  execution  at  the  fuit  of  John  Denn^  toi  the  fum 
Ti  3  of 
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of  f  5a/i  clebt,  Mi  6ju  damages,  as  by  the  ccrtifi-' 
cate  annexed  oiore  fully  appears. 
.  That  y«ur  petitioner  iMunbly  apprehends  he  b 
encttled  to  the  benefit  of  an  t&  of  parliament,  aade 
and  pafled  in  the  3ad  year  of  the  reign  of  hie  Iste 
majefty  king  Giorgg  the  fecond^  emkled.  An  a& 
for  tbi  rilief  of  dibHrs^  with  rtfpiH  U  ti4  impfijitu 
mM  •f  thiir  pir/ons^  bfc.  and  alio  of  an  a&  made 
and  pafled  in  the  a6th  year  of  the  retgo  of  hit 
prefent  majefly,  entitledi  Am  a^  fir  tbi  firibtr 
reluf  of  Jibi^rsj  ftTf . 

That  your  petiitioner  hath  not  at  the  time  of  ex- 
hibiting this  his  petition,  nor  had  he  at  the  tioae  of 
his  imprironment  in  this  adion,  or  at  any  tioiefioce, 
any  debts,  efiates,  or  eSc&s  whattbever,  eitbtr  in 
fiVirfim^  nmaindgr^  or  ixpi&tmcy^  (oibtr  tboM  Md 
iKupi  what  is  mentionosl  and  o$ntaiuod  in  tbofibidsJi 
cr  inventory  bereU  anmxid)^  tbi  muffary  wioring 
uppargl  and  bidding  fir  bini/ilf  and  family^  and  A 
tools  or  in/irununts  ef  his  tradi  or  callings  ftoi  iJKH^H 
tiifim  of  Un  pounds  in  valui  in  tbo  whde. 

^^  Your  petitioner  beixig  willing  and  dedroBS 
^*  to  conform  himfelf  to  the  diredioo  of 
•  *«  the  faid  feveral  a&s,  moft  humbly  pnyi 
<*  your  Lordihips,  to  grant  a  rule  or  order 
"  of  this  honourable  court,  for  the  plaintiff 
**  to  (hew  caurfo  why  be  fliould  not  be  ^f- 

V  charged  purfuant  to  the  fsid  ads,  and  as 
*^  in  duty  bound,  your  petitioner  will  ever 

V  pray,  ^c.  «.  f." 
AT.  £•  This  petition  will  ferve  for  aprifoner  iaa 

county  gaol,  as  well  as  in  cuftody  of  the  wardefk 

Aftd^yit  to  be        7-  ^*  ^^>  ^f*  gentleman,  maketb  oath  aadfaitfai 

•«Beied.  That  lie  wj^s  prefent,  and  did  fee  R.  F.  the  abo^e* 

Si\?Jfe?'***^  named  defendant  fign  his  name,  or  mark,  to  the 

notice  and  fchedulp  hereunto  annexed,   on  the  daf 

of  the  date  thereof,  and  alfo  to  a  copy  of  thefeoK; 

and  that  the  name  J,  G,  ibbfcribed  at  a  wicfefs 

thereto,  it  of  the  proper  hand- writing  of  this  dt« 

ppoent* 

/.A 


/t.  B.  of,  (si£.  maketh  oath  and  faith,  that  he  Affidavit  of  fer. 
this  deponent  did,  on  the        dajr  of  ^'7?^^^*** 

tofiant,  fcrvc  the  above-named  plaintiff  A  B.  with"  '«»*>•'*• 
a  true  copy  of  the  notice  and  fchedule  hereunto  an- 
nesKd^  by  deHvering  the  fame  to£.  the  wife  of  tbo 
bid  jf^B.  at  his  dwclling-houfe,  or  place  of  abode, 
fituata  in  in  the  county  of 

If  it  is  a  country  caufe,  or  the  defendant  be  in 
cuftody  of  any  other  gaoler  (except  the  marihal), 
ihea  there  muft  be  an  affidavit  of  feeing  the  gaoler 
fign  the  certificate,  which  will  be  as  follows,  (and 
the  affidavit  of  fervice  of  th«  rule,  as  well  as  that 
of  feeing  the  gaoler's  certificate  figned,  may  be  in-^ 
eluded  in  one  affidavit); 

y.  F.  of,  fsTf.  makcth  oath  and  faith.  That  he  Affidwitof 
did  fee  if .  D.   the  keeper  of  his  majefty*s  gaol  ^y;^« '***  ••^**' 
or  p^ifoo  of,  l^t.   fign  the  certificate  hereto  an- 
nexed, and  that  the  name  4*  D^  fat  and  fubfcrrbed 
at  the  foot  of  the  faid  certificate,   is  of  the  proper 
hand- writing  of  the  faid  A.  D. 

The  petition  snd  affidavit  are  to  be  ingrofTed  on  ^^"^  fopfoc«e4, 
inper  without  a  (lamp,  and  to  be  fworn  in  town 
before  a  judge  (pay  nothing)}  in  the  country,  t^ 
he  fworn  before  a  commiffioner:  annex  alft>  a 
copy  of  the  caufe  from  the  gaoler,  (if  in  cuftody 
of  the  warden,  the  clerk  of  the  papers  certifies). 
After  affidavit  fworn,  leave  it  at  the  fecondaries, 
who  will  give  you  a  rule  to  bring  up  the  defendant, 
and  for  the  plaintiff  to  appear,  pay  2/«  6^. ;  ferve  a 
copy  on  the  plaintiff,  and  alfo  on  the  gaoler;  make 
affidavit  on  plain  paper,  of  fuch  fervice,  and  at  the 
frfne  time  oif  (hewing  the  original  rule  hereto  an- 
nexed. 

J.  F.  of,  &c.  gentleman,  maketh  oath  and  faith,  AmdAtit* 
That  he  this  deponent,  did  on  che  day  of 
laft  paft,  perfonally  ferve  Jehu  Dtnn  the 
above-named  plaintiff  with  a  true  copy  of  the  rule 
hereto  annexed,  and  at  the  fame  time  (hewed  to 
him  the  faid  original  rule.  J.  F. 

If  this  be  to  bring  the  prifoner  to  the  affixes,  the  If  at  ifliies, 
affidavit  of  the  fei  vice  of  the  rule  is  produced  there. 
Tt4  The 
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Oimot  brini  t       The  defendant  being  an  infolvent  debtor,   wu 
prUooer  ap  meie  brought  into  court  a  fecond  time,  and  plaintiff  bc- 
th$(k  twks.        j^g  dead,  his  executors  appeared,  and  prayed  further 
time  ta  inquire  into  the  truth  of  the  detendant's  dif- 
covery  of  her  effeSs,  but  the  court  refufed  to  en- 
large the  time,  which  is  limited  by  the  ad,  and  re- 
futed to  difcharge  the  prifonco,    Lui^ir  v.  H^altis, 
Barnes  370. 
PUiniifPsatfor*      Plaintiff  *8  attorney  appeared,  and  ofiered  to  figs 
Bey  mrhoc  fign  a  note  for  2r.  4^.  per  week,  to  be  allowed-defeodant 
»aote.  |p  Qfdef  (q  continue  him  in  prifon  in  execution  at 

the  plaintiff's  fuit,  held  not  fufficient.  Uid.  jyf. 
tFarringUn  v.  ElU^tt. 
Ohjfaiciii  to  All  objedion3  as  to  the  infufficiency  of  a  pri- 
tbe  fchedaie  in  foner*8  fchedule  of  his  effeds  in  point  of  form,  are 
to  be  mite's  ^°  ^^  ™***^  ^"  ^^^  ^^  attendance:  The  fecond 
firft  time  time  the  prifoner  is  brought  up,  the  plaintiff  muft 

be  prepared  to  falfify  the  account  given  by  defend- 
ant of  his  effeds,  if  he  can  1  or  he  will  be  too  late  to 
objed  to  the  fchedule  in  point  of  form.  JUi.  37a. 
Jinmr  v.  Sivan, 

If  plairitiff  means  to  pay  is.  ^  pir  week,  note 
ibould  be  on  a  6d*  ftamp. 
Noit.  C  Z>.  f  I  hereby  prOmife  to  pay  and  allow  to 

V.     <  A.  B^  2s.  Atd.  pir  week,   weekly,  oa 
A.  B.i^ Monday  in  every  week,  for  fo  longtime 
98  he  (hall  continue  in  prifon,  in  execution,  at 
my  fuit :  as  witnefs  my  hand  this      day  of 
1790.  C.  D. 

Witnefs  J.  G. 
If  pUintiff  CIA.  If  the  plaintiff  cannot  attend,  he  may  fign  it,  and 
aoc  attBAd*  his  attorney  may  make  affidavit  of  his  having  figoed 
it  in  his  prefence,  and  his  witneffing  fame  and  if 
delivered  at  the  time  of  his  difcharge  will  do.  BtfC 
it  muft  be  delivered  in  court. 
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^aUas  Corpus. 

THERE  are  feveral  writs  of  habeas  cvrpus^  to  Habfucotpw, 
which  the  fubjed  is  enttded  by  common  right, 
when  he  is  deprived  of  his  liberty.  But  the  great 
and  efficacious  writ,  in  all  manner  of  illegal  con- 
finement,  is  that  of  an  habtas  corpus  ad  fu^ictindum^ 
direded  to  the  perfon  detaining  another,  and  com- 
manding him  to  produce  the  body  of  the  prifoner, 
mtb  the  day  and  caufi  of  bis  caption  and  detention^ 
ad  faatndumf  Juhjiciendumy  &  reciptindum,  to  do, 
fubmic  to,  and  receive,  whatfocver  the  judge  or 
court  awarding  fuch  writ,  (ball  coniider  in  that 
behalf.     State  Trials,  vol.  \i.    142. 

To  aflert  an  abfolute  exemption  from  imprifon* 
ment  in  ail  cafes,  is  inconCftent  with  every  idea  of 
law  and  political  fociety,  and,  in  the  end,  would 
deftroy  all  civil  liberty,  by  rendering  its  proteAioa 
itfipoffible ;  but  the  glory  of  the  Englijb  law  confifta 
in  clearly  defining  the  times,  the  caufes,  and  extent, 
when,  wherefore,  and  to  what  degree  the  impri« 
fonment  of  the  fubjed  may  be  lawful.  This  it  is 
which  induces  the  abfolute  neceffity  of  expreffiog 
vpon  every  commitment,  the  reafon  for  which  it  is 
made ;  that  the  court  upon  an  habeas  cerpus  may 
examine  into  its  validity}  and  according  to  the 
circumftance  of  the  cafe  may  difcharge,  admit  to 
hail,  or  remand  the  prifoner. 

No  habeas  cerpus  lies  for  an  enemy,  prifoner  of 
war,  however  ill  ufed  or  deceived,  a  Black,  Rep. 
1324..   the  cafe  of  the  three  Spanifli  failors. 

Great  delays  were  made  in  granting  this  writ,  DetartoMdtorf* 
becaufe  the  judges  who  had  authority  to  iflfue  it,  »»n^y  i»  ^«»«l 
pretended  to  have  power  either  to  grant  or  deny  it;  thUwritT*"' 
not  only  that,   but  the  party  imprifoning,  was  at 
liberty  to  delay  his  obedience  to  the  firft  writ,  and 
might  wait  till  a  fecond  and  third,  called  an  alias 
wd  pluries,  were  iflued,  befoM  b^  produced  the  - 

partj; 
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party  ;  and  many  other  vexatious  {bids  were  prac* 
tifed  to  detain  prifoners  in  cuftody,  particularly  fiate 
prifoners.  Suu  Trials^  nal.  7*  13^ 

This  opprei]i«n  gave  birth  to  the  famous  habeas 
corpus  a6l,  31  Car^  c.  2. ;  which  is  frequently  con- 
fide red  as  another  magmf  charts  of  the  kingdom  \  aod 
by  confcquence  baa  al fo,  in  fubfequenc  timer,  re- 
duced the  Bsethod-  of  proceeding  or  tbefe  «rtt»^ 
{though  ttOttukbM tin r^achof  that Jfaiut^f  hit  iffu'mf 
merely  at  tbg.  commMku})  to  »hc  true  (iandard  ol  lav 
and  liberty.  3  Black.  Com.  135. 
Anacbment  for  This  ftatute  has  rrmedied  every  tneonventence 
not  obeying  it,  ^j^^  pafoqci:  was  fubjca  to ;  for  if  not  obeyed  with- 
in  a  reafonabie  time,  the  officei  or  flieciff  is  fubjed 
to  a  large  penally,  befidea  an  atttciment  for  h» 
contempt  of  the  court  from  whence  it  iffiied* 

This  court  hag  a  genefa4  jurifiliiSion  to  grant 
writs  of  hubiw  carpus^  \n  all  cafea  wbatioeTer. 
3/^1'//:. 171.     IVuid'scafu 


How  to  remove  the  Body  from  the  Cujltrdj 
of  the  Sheriff'^  on  a  King's  Bench  Prch 
€efsy  to  the  Fleet  Prlfon^ 

If  the  defendant  be  detained  on  a  writ  out  of  the 
Kin£s  Btfhhy  And  wifliee  to  go  to  the  AV/Zprifon,  be 
muft  |Let  a  creditor  to  ifTue  a  wf  it  out  of  this  court 
for  10/,  or  upwards,  to  uiarrant  hit  going  by  Mem 
corpus ;  in  that  cafe  an  affidavit  is  made  of  the  debt 
before  the  filacer,  and  a  capias  fued  our,  and  left 
with  the  haieai  corpus,  at  theYherifF's  office ;  vfhkh 
being  rettirsed^  the  AerifF  's  officer  takes  the  de- 
fendant to  the  chief  juftke'a  chambers,  or  in  his 
abfence  aiiy  other  judge  of  this  court,  who  will 
commit  him*  Barnes  20. 
If  in  an  inferior  If  he  is  in  cuflody  in  aa  inferior  jurifdidion,  ss 
jarudiaioo«  (be  flieriiF's  court  of  Londtm^  &c.  then  he  may  he 
removed  to*the  faid  prifon,  In  the  firfl:  inftance  by 
habeas  corpus^  becaufe  that  writ  removes  the  afiio» 

with 


With  the  body  inta  this  court.    And  if  hi  cuftody  But  if  in  cuBody 
already  opon  a  writ  ifTued  out  of  this  court,  an  >^'^'<^y« 
itfArtfi  f^r^ttx  may  be  fiied  out  in  the  firft  infta^ce^ 
and  left  with  the  (beriff  for  his  return ;  whofe  officer 
brings  up  the  defendant  before  the  judge,  as  before, 
to  be  committed. 

The  habeas  corpus  is  now  printed  on  a  5^*  flamp,  How  t*  ft*  «tK 
and  may  be  had  at  the  ftationers  in  Mank  ;  but  iq  **»*^**'  t«rp«i. 
cafe  it  is  not  to  be  had,.  I  (hall  here  iafert  tlie  form 
thereof,  which  is  as  foUows :  , 

George^  &c.  To  the  (heriflFs  of  £o«J^w^  greeting :  Habeii  corpw. 
We  command  you,  that  you  have  the  body  of  C  Z>. 
detained  in  our  prifon  under  your  cuftody,  as  it  is 
faid  under  fafe.and  fecure  condu^,  together  with 
the  day  and  caufe  of  his  being  taken  and  det^ined^ 
by  whatfoever  name  he  (hall  be  called  in  the  fame, 
before  AUxander  Lord  Lwghb^rougb^  our  chief  juftice 
of  the  Beoch>  at  his  channbers,  fituaie  in  Serjiarn*s 
Iim^  Cbanury^iane^  immediately  after  the  receipt  of 
this  our  writ»  to  do  and  receive  all  and  finguiar 
thofe  things  which  our  faid  chief  juftice  ihall  then 
and  there  confider  of  him,  in  this  behalf;  and  have  , 
there  this  writ.  Witnefs  Alexander  Lord  Loughs 
borougbyZt  Weftmtnfier^  the  12th  day  oi  Ftbruaij^ 
in  the  30th  year  of  our  reign. 

J.  K.    Attorney. 

No  pradpe  is  neceflary  in  this  cafe. 

This  you  take  to  a  judge  if  in  town  for  bim  tp 
figo,  if  not  the  prothonolaries  fign  fame  j  pay 
judge's  fee  4/.  and  figning  is,  4^.  Teal  'jd.  Take 
the  fame  to  the  IberifF's  office  in  the  Poultry^  or 
JVoed'^firtit^  where  the  a£lion  is*  who  will  return 
the  fame.  If  in  MiddUfex^  take  it  to  the  Iheriif '0 
office  in  7i*i'i  €Ourt^  CurfiUrftreiU 

Though  this  writ  is  returnable  before  the  chief  Any  juagi  may 
juQice,   yet  any   other  judge   may  commit   the^'"'^^* 
prifoner. 

When  the  flieriffhas  returned  the  writ,  an  offi*  HoW  to  proceed 
cer  will  take  the  prifoner  to  the  judge's  chambers  5  j]^*^  '^'^^ 
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gets  tipftaff;  »nd  he  will  then  coroout  the defeod- 
ant ;  pay  the  of&cer  loi.  6J. 
Pect  for  the  if  the  habias  corpus  be  in   Middliftx  or  Lwitn^ 

teifit.  pay  ^^  iheri£F  gj.  4^.  for  the  firft  a£tton>  %s,  4^/. 

for  every  other,  jnlttath^  21.  41/. ;  and  if  the  defend- 
ant  is  in  Newgate^  2;.  4^.  for  warrant  to  deliver, 
palact  tmtu  If  it  be  from  the  palace  court,  pay  51.  for  allow- 

ing, and  4^.  for  xYitj$irai, 

The  above  form  will  do  for  all  counties^  only 
direA  it  to  the  fheriff,  in  whofe  cuftody  the  de- 
fendant is. 
Feet  Tb  the  If  you  remove  a  per fon  from  the  country,  the 

••^*T^»  iberiflF  is  paid  is.  per  mili  for  bringing  him  to 

town,  and  the  judge  will  not  (it  is  faid)  commit 
the  defendant,  unlefs  the  fum  is  paid.    Cocke's  Rep*  . 
lie.     Copies  cafi.     But  the  officer  muft  obey  the 
writf  though  the  prifoner  refufes  to  pay  bis  fees, 
for  he  has  another  remedy  for  them.  2  Str.  814. 
Pcfeo^Bt  aot       If  the  defendant  be  returned  in  cuftody,  on  a 
to  W  difchargcdy  ^^^^^j  cffrpus^  hc  is  not  to  bedifcharged  until  be 
^^  '*'*      perfeds  his  bail,  or  obtains  a  fuperfedeas. 


How  to  remove  the  Caufefrom  the  Inferior 
Courts. 

Before  I  proceed  to  (hew  the  mode  bow  to 
remove  the  caufe,  it  may  be  proper  to  ftate  the  fe« 
veral  ads  of  parliament  relating  thereto;  and  firft 
the  aft  21  yac.  i.  c.  23.  being  an  ad  to  avoid  vexa- 
tious delays  by  the  removal  of  frivolous  caufes, 
which  enads,  That  where  the  judge  of  an  inferior 
remoTc'druniefs  court  is  an  Utter  barrifter  of  three  years  flanding 
writ  bc<*eiiYered  at  the  bar,  no  caufe  fhall  be  removed  from  thence 

touiw'^maed,  ^^  ^^^^^^  ^^^^^  ^^  ^^^^^  ''^''^'  except  it  be  dell* 
auirerjoiae  •  ^^^.^j  before  iffue  or  demurrer  joined  in  the  fiid 

caufe,  fo  as  the  faid  iflue  or  demurrer  be  not  joined 

within  fix  weeks  next  after  the  arreft  or  appearance 

of  the  defendant  to  fuch  a£lion«  it&.  x. 

Tbit 


Ko  fait  Aall  be 


That  no  caufc,  if  once  remanded  to  the  inferiof  A  folt  onct  iv 
court  by  writ  of  prcadindo^  or  otherwife,  ihall  ever  "fer*lrfJIlI««u 
afterwards  be  again  removed.     Se^.  3.  be  reAorei. 

And  that  no  caufe  fhall  be  removed  at  all,  if  the 
debt  or  damages  laid  in  the  declaration  do  not 
amount  to  the  fum  of  5/.  But  an. expedient  hav« 
ing  been  found  out  to  elude  the  latter  branch  of 
the  ftatute»  by  procuring  a  nominal  plaintifFto  bring 
another  adion  for  5/.  or  upwards  (and  then  by  the 
^courfe  of  the  court  the  bahas  corpus  removed  both 
aAions  together},  it  is  therefore,  by  ftatute  1 2  Ge$,  i. 
e.  29./  3.  enadied.  That  the  inferior  court  may 
proceed  in  fuch  adions  as  are  under  the  valire  of 
5A  notwithftanding  other  adlioos  may  be  brought 
againft  ih^  faid  defendant  to  a  greater  amount. 

And  in  order  to  prevent  delays  being  mad^  in  try-  writ  of  htdett 
ing  caufes  in  inferior  courts,  which  were  frequently  *^?,'P'**'*'5  *'  ^ 
praSifed   by  the  43  EL  c.  5.  it  is  enafted.  That  ofeKcj«r«i 
fuch  writ  of  babgas  corpus  fliall  be  delivered  to  the  fwora* 
judge  before  that  the  jury  have  appeared,  and  one 
of  them  fworn  to  try  the  caufe.     Se^,  2. 

By  the  19  Geo.  3.  c.  70.  /.  6.  it  is  enaded.  That  Ko^aieander 
no  caufe,  where  the  caufe  of  aAion  (hall  not  amount  »o'«  ^  ^  '«- 
to  the  fum  of  10/.  or  upwards,  (hall  be  removed  or  ™^;^*;'^^^^^^^^^^ 
removable  into  any  fuperior  court,  by  any  writ  of  lefi  bail  be  given 
babfas  corpus^  or  otherwifc,  unlefs  the  defendant, '•'^•^•***»*«* 
who  ihall  be  defirous  of  removing  fuch  caufe,  fliall 
enter  into  recognizance  for  the  p4yment  of  the  debt 
and  cofls,  in  cafe  judgment  fliall  pafs  againft  him  ; 
M  in  fe^f,  5. 

Bf/eff.  4.  it  is  enadeS,  That  in  all  cafes  where  If  judgment  be 
final  judgment  fliall  be  obtained  in  any  adion  or  ?''!''I**'* '"  ***• 
Imt  in  any  inferior  court  of  record,  it  fliall  be  law-  and  ihc  Jefen4« 
ful  for  any  of  his  Majefly's  courts  of  record  at '=^t  cannot  be 
lyejlminfter^  upon  affidavit  made  and  filed  there-  ';^"^**  *• 
in,  of  fuch  judgment  being  obtained,  and  of  dili- 
gent fearch  and  inquiry    having  been  made  after 
the  perfon  or  perfons  of  the  defendant  or  defend*-^ 
ants,  or  his,  her,  or  their  efFeds,  and  of  execution 
Having  iflued  againft  the  perfon  or  perfoms,  or  effeds 
of  the  defendant  or  defendants,  are  not  to  be  found 
4  within 
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f^ithin  the  jurHBiAton  cf  fuch  .inferior  courts, 
which  affidavit  may  be  made  before  a  judge  or 
commiifioner  authortfed  to  take  afidaviu,  and 
(iich  fuperbr  courts  to  caufe  the -record  of  the  iaid 
judgment  to  be  removed  into  fuch  fuperior  court, 
to  ifiue  writs  of  execution  thereupon  to  the  theriff 
of  any  county,  city,  libertyt  or  place,  againft  the 
perfon  or  perform,  or  e§fcSts  of  the  defendant  or 
defendants,  in  the  fame  manner  as  vpon  jodg- 
flients  obtained  in  the  faid  courts  at  WeJimJ^v^  \ 
and  the  ihcrifiv  upon  every  fuch  execution,  (hally 
and  be  is  hereby  aothorifed  to  detain  the  defend' 
ant  or  defendants,  until  the  fum  of  20J.  be  paid  to 
him,  or  levy  the  fame  out  of  the  eiFcAs,  accoi^ing  to 
the  nature  of  the  execution,  for  the  extraordinary 
cofis  of  the  platntiiF  or.  plaintiffs  in  the  inferior 
court,  fubfequent  to  the  faid  judgment,  and  of 
the  execution  in  the  fuperior  court,  over  and 
above  the  money  for  which  fuch  execution  fliali 
he  iifued. 
t7pon  wbatcoff  That  no  execution  (ball  be  ftayed  or  delsycd 
^;^'*>"* '^f^"'     upon  or  by  any  writ  of  error  or  fuptrftdt^t  there- 

tioDS  (hall  he  ^         ./I'^r  i  r        ''  e     ^      ^    a 

ftayed  u|>«n  any  ^^  <o  he  fued,  for  the  reverfmg  of  any  judgment 

^rit  of  error,  &c.  given,  or  to  be  giveii,   in  any  inferior  court  <lf 

[^'ment"*Wefl  '^^°''*'»  whcTC  the  damages  are  under  10/.  unlefi 

lAannfefior     f^ch  perfon  or  perfons,  in  whofe  name  or  names 

-court  where  the  fuch  Writ  of  error  ihall  be  brought,  with  two  fof- 

J;^J2|"'*"*-:ficient  furcties,  fuch  as  the  court  (wherein  fodi 

Judgment  is  or  fiiall  be  given)  fliall  allow  of,  (ball 

firft  before  fuch  ftay  made,  ox  fupirjideas  to  be 

awarded,  be  bound  unto  the  party  for  whom  any 

fuch  judgment  is  or  (hall  be  given  by  recogntzaoce, 

to  be  acknowledged  in  the  fame  court,  in  doable 

the  fum  adjudged,  to  be  recovered  by  the  faid  for* 

mer  judgment,  to  profecute  the  faid  writ  of  error 

with  effed,  and  alfo  to  fatisfy   and  pay  (if  the 

faid  judgment  be  affirmed,   or  the  faid  writ  of 

^crror  be  nanprcjftd)  all  and  Hngular  the  debt^  ds- 

(maces,  and  cofts,  adjudged  or  to  be  adjudged,  and 

all  cofts  and  damages  to  be  awarded  for  the  fame 

delay  of  execution*     &iSi.  5. 

Gwrn 


'  dfgi  ebe  Third»  bfr.  To  the  flierifis  of  Lendm^^  Habcu  corpot 
gveetiog:  WecommMid you,  thatyou  bafenbe  body  ^  rwoove  ihc 
of  C«jD.  detMned  in  onrprifon  under  your  cuftodjs  "" 
«s  it  ia  faidf  under  fafe  and  fecure  condufi,  toge- 
ther with  the  day  and  caiife  of  "his 'being  talcen4ind 
dets^ncdyby  whatlbever  name  he  flull  te  called  in 
4he  fiune,  befoie  Alexander  Lord  Lfughhor^ugh^  our 
chief  jufiice  of  the  bench,  «t  his  chambers,  fitoate 
in  S^rjtemf^  Inuy  Chi7i<^«i(a«#,  inmediately -affor 
ibe  receipt  of  tbia  writ,  to  do  and  receive  all  and 
Angular  thofe  fbings  which  our  &id  ohisef  jufiice  (h»ll 
iben  and  there  conitder  of  him  in  this  behalf  $  and 
have  there  then  ibis  writ.   Witnefs  JlliMaudtr  Lord  To  bear  te&t  ia 
Lougbb9rough^  91  Wiftminfiety  the  lath^day  of  A*  ^^* 
hruarjy  in  the  30th  year  of  our  reign. 
No  pracipe  necei!ary-« 

To  be  taken  to  a  judge  if  in  town  fo  fign,  if 
inoc  to  the  prottiotiotaries  office;  pay  judge's  allocatur 
*and  (igning  51.  4^.  feal  ydT.  ti^e  fame  ^o  ithe  office 
where  the  a^ion  is  entei^ed,  and  if  but  one  caufe^ 
.and  above  jo/.  pay  4;.  loi.  for  the  allowance,  fee 
to  the  judge  2s,  /^d. 

If  it  be  brought  to  remove  ti  caufe  out  of  the  in-  How  to  proceed 
fersor  court  under  10/.  then  bail  muft  be  put  in,  and  ''*^**'®  •"^'^r 
two  days  notice  exdufive  given  for  their  coming  mto  habea*  corpuu 
the  court  below,  and  becoming  bail  for  the  defend- 
ant, in  order  that  the  plaintiff's  attorney  may  have 
an  opportunity  of  inquiring  into  their  fufficiency  ; 
and  upon  their  entering  into  a  recognizance,  before 
the  judge,  for  the  payment  of  the  debt  and  cods, 
then  the  judge  will   order  the  allowance  of  the 
writ. 

The  bail  being  allowed  in  the  court  below,  the  How  to  i^nttti     ^ 
firft  ftcp  the  plaintiff's  attorney  takes,  is  to  apply  •'^"  ****'"•*" 
to  a  judge  for  a  rule,  for  the  defendant  to  put  \n  *"^** 
bail  on  the  habeas  corpus  within  /wr  days^  if  in 
term  \  if  in  vacation,  JZr  da^s ;  pay  for  the  fame  in 
term  is,  in  vacation  is,  ferve  defendant's  attorney 
with  a  copy  thereof,  and  if  he  does  not  put  in  bail 
within  ibe  four  or  fix  days  next  after  fnvue^  nor 
take  out  a  fummons  for  time  to  put  rn  bail,  (which 
9  he 


€s6 
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ht  may  do),  then  the  plaintiff  is  entitled  to  i  pn^ 

udifub  on  obtaining  certificate  from  each  judge'i 

clerk,  that  no  bail  is  filed,  which  it  to  be  deliveicd 

to  the  protbonotaries  clerk,  before  the  figoing  the 

frocuUndo  \  pay  each  certificate  4^« 

Row  to  proceed     But  if  the  defendant  puts  in  his  bail,  then  be  is 

lor  dcfcDdaou    i^  apply  jq  the  iheriff,  i^c.  for  a  return  of  the 

btibias  ciTpuSy  to  annex  to  the  baiUpiece,  as  it  nay 

appear  what  the  cau(fes  are  for  which  defendant  te 

arreftfd :  This  being  done,  go  to  Mr.  Sbtrvrndf 

who  will  fill  up  the  bail-piece,  and  attend  one  of 

^     the  judges  to  put  them  in;  pay  judge  js,  6J,  in 

vacation,  and  5/.  in  term,  protbonotaries  fees  ai. 

Mr.  Sbirw9od  y.  44/.  for  hit  attendance. 


Bail- piece,  to 
be  ingrofied  oo 
ae.  ftemp  perch- 
veAt. 


In  Che  ComaoB  Pleas 

Bil^  Term,  in  the  3Qrh  fear  of  the  icig o  of  King 
GfiPff  the  Third. 
Zoff^e,  ^Hahtsi  twfm  iot  RicUrd  Rte,  at  the  fott  of  Jafa 
to  wit»  i     Dm,  in  a  plea  oi  trcfpait  on  thocaic |  dann|e 

4c/.  oath  §af  so/. 
The  hail  are,  J^hn  DtMu^  of  ChespJSdt,  LndeB,  gentknaa, 

and 
T.  G,  Defendant*!  7  lliVA«ri/f«mr,  of  the  raoMygcatieaan. 

Attorney.        i     Each  of  cbe  bail  in  40/. 
Taken,  ftc. 

iV.  S.  If  the  defendant  Joint,  then  the  ball  ait  booad 
in  the  fum  fworn  to  only,  and  defendant  in 
dooblc  the  fom. 


ReeogBlMace  of     3^«  John  Denn  tfir^  Richard  Fenn  org  hml  fir 
baiU  Richard  Roe,  at  thifuit  ^John  Doe,  OHdachuW" 

lidgi  i$nui  U  ihejaid  John  Doe,  ihtfmmgf  ifiL 
ufon^  imiitUn  that  the  def indent  d$  appear  t9  a  ntw 
triginal^  t$  be  filed  in  tie  court  {^Common  Pleas 
within  two  terms^  and  if  be  be  condimnad  in  the 
a^ion^  he  Jhall  pay  the  condemnation  monej^  or  rnh 
der  bis  body  a  prifoner  to  the  Fleet;  and  if  be  foik 
fo  to  do,  you  the  bail  feverally  undertake  to  do  it  fir 
*'    bimm 

Nn  8.  A  memorandum  or  minute  is  to  he  filed 
on  a  ax.  6d.  ftarop  with  the  judge's  or  protbooo- 
tary's  clerk. 

If 
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tf  the  caufe  returned  be  under  10/.  then  the  if  unaer  loi. 
vecognizance  is  taken  for  the  debt  and  co09,  and 
not  to  render.     VtJe  Stat*  19  Geo.  3.  r.  70.  /•  6. 

When  the  bait  is  put  in,  notice  in  writing  is  to  when  bail  if  put 
be  given  to  the  plaintiff's  attorney,  of  the  names  *«»  I»o^  to  pro* 
and  additions,  the  time  when,  and  the  judge  be-  ^^^ ' 
fere  whom  the  fame  is  put  in*    iZ.  HiL  13  C^  14 
Car.  s. 

In  the  Common  Pleas* 

John  Doe  againft  Richard  Roe. 
'  Take  notice,  that  fpecial  bail  was  this  day  put  Notice  of  bail^ 
in  upon  the  babeas  corpus  iflfued  in  this  caufe,  be- 
fore the  Honourable  Mr»  Jujfice  Gouldy  at  his 
ichambers,  in  Sirjeanfs  Irm^  Chancery  Lancj  London^ 
and  the  names  are  John  Denn  of  Cheapfidty  London^ 
Gentleman,  and  Richard  Fcnn  oif  the  fame, 
Gentleman.     Dated,  l^c.  Yours,  &r» 

To  Mr.  R.  T.  Attorney      A.  K.  Attorney  for  the 
for  the  plaintiff.  defendant. 

If  the  plaintiff's  attorney  does  not  like  the  bail,  If  pt«int!ff  doet 
he  (in/lead  of  entering  an  eicception)  applies  to  the  ^^  l''f«  ih«  *«»! 
judge's  clerk  for  a  rule  for  better  bail,  which  is  re-  prilti,  ^  ^ 
turnable  in  four  days  next  after  fervice^  a  copy  of 
which   is  to  be  ferved   on    the  attorney  for  the 
defendant:  if  the  bail  do   not  juftify  within  the 
four  days  (provided  there  are  four  days  in  the  term 
left)  then  you  may  appl}  to  the  judge  before  whom 
the  bail  are  put  in,  for  his  certificate  of  their  not  ' 
having  juftified,  pay  4^.  take  fame  to  the  protho^*' 
notaries  with  your  writ  of  procedendo  (which  you 
will  make  out),  and  the  clerk  will  fign  it :  the  form 
of  which  fee  hereafter. 

If  there  are  noty^tfr  days  in  term  after  rule  7f  there  tre  n^e 
ferved,  then  notice  muft  be  given  to  juffify  on  thej'»"'^»y"'>'«'™ 
firft  day  of  the  next  term  j  which  being  done,  no  *  ** 
procedendo  can  iffue. 

N.  B.  Plaintiff  muft  take  out  his  rule  for  better  Rule  for  iMttir 
bail,  and  fcrve  fame,  within  twenty  days  ofier  fucb  *»»^*  w"**'** »« 
hail  taken.    R,  H.  li^  Ht  Car.  2.  ^*^'- 

U  u  Take 


65<  ^abtflK  Cof|^« 

Notice  of  jaftl<»       Take  noticei  that  the  bail  already  put  in  for  the 

icatioa.  defendant  in  this  caufe,  upon  the  writ  of  hakm 

corpus^  and  of  whom  you  have  had  notice,  will,  oa 

Monday  next,  juftify  tbemfelves  in  open  court,  as 

good    and  fuffi'cient  bail  for  the  faid  defeodant 

Yours,  Wr. 

''lTf.7'  '?®'^     This  notice  muft  be  given  tw§  days,  exdufive  of 

•f  jafliAcauoii.  ^y^  j^^  ^f  juftificatioDb  and  defendant  may  add  to 

•         th9  bail  already  put  in,  but  care  is  to  be  taken  to 

purfue  the  new  rule  in  that  cafe,  of  Af»  20  Gi»*  3. 

Make  affidavit  of  the  fcrvice  thereof,  and  fpeak  to 

Mr.  Sherwood  to  get  the  bail-piece  of  the  judge's 

clerk  to  take  to  Weftminfiir ;  pay  him  his  fee  of 

3'*  4^« ;  give  brief  to  a  ferieant  lox.  6^. ;  in  the 

evening  draw  up  rule  for  the  allowance  at  die  fe- 

condaries,  and  ferve  copy  on  plaintiff's  atxoraey. 


Rules  concerning  Bail  on  Habeas  G)ipus. 

Ball  OB  removal.  That  in  all  caufes  of  removal,  be  it  by  luim 
corpusy  privilege^  or  cirtiorari^  fpecial  bail  ought  to 
be  given. 
Vp«ii  removal  ■  That  in  cafe  of  a  removal  out  of  an  inferior 
•utofanioferior  court  or  rcverfal,  the  new  original  to  agree  in  the 
itro^^^Ie^'wfth  "*^"^®  ^^  *«  aftion,  the  fum  in  demand,  and  the 
tke  nature  of  the  county,  otherwifc  the  bail  not  liable,  but  if  the 
•dioo.  party  will  appear  to  fucb  varying  original,  tc*be 

good  as  to  the  party ;  but  if  up6n  a  caufe  removed 
by  bhboas  corpus  out  of  the  courts  of  Cantirhotry^ 
If  Aomcoortiof  Southampton^  Hull^  Litchfield  or  Poolo^  if  the  adion 
laion  moft'b^  ^^  tranfitory,  it  muft  be  laid  in  the  county  of  Ki»t, 
Uid^Ui^teonn^Scuthamptonj   Yorky  Stafford^  or  Dorfet^  where  the 
ty  iRrbere  the    town  and  county  lieth,  and  the  recognizances  to 
towaiieih.        be  taken  accordingly.  -R.  M.  1654./  12. 
Rule  of  BiU  13      That  writs  of  hahtas  corpus^  direded  to  the  infe* 
wdwiSL'  ^r  ^^^^  courts  of  London^  Wiftndnftir^  Southweri^  and 
•»  hab!' Corp.  *  Other  courts  within  five  iniles  of  London^  may  be  re- 
turnable immediate.    And  if  the  defendant  intendetfa 
to  be  bailed,  then  upon,  or  within  four  days  after 

allowauce 


allowance  of  the  writ,  the  day  of  which  allowance 

being  indorfed  by  fuch  officer  as  allows  the  fame, 

on  the  back  of  the  faid  writ,  iiotice  is  to  be  given  in  Notice  of  ball 

writing  of  the  names  and  additions  of  the  bail,  tbi  nuft  be  gifen. 

timi  wh^y  and  the  judge  btfore  whom  the  fame  is  in* 

tended  to  be  put  in^  to  the  plaintiff  or  his  (Attorney  ^  or 

him  that  caufed  the  plaint  to  be  entered,  or  if  none  / 

can  be  found,  then  notice  of  the  prcmifes  to  be  left 

in  writing  with  the  chief  clerk  of  the  inferior  court, 

or  bis  deputy,  by  the  party  that  tenders  the  bail,  or 

his  attorney,  and  oath  made  thereof,  otherwife  the 

bail  Oct  to  be  taken,  and  a  pr^f^^kfldf^  granted  if 

Afired,  before,  bail  excepted  to :  That  if  no  bail  in  If  no  bail  be  pu^ 

fuch  cafes  be  put  in  within  eight  days  after  habeas '"  ^^*»'n  ^'sht 

ceirpus  allowed  in  thofc  courts,  when  it  Is  returnable  cwp.lil^w^^ 

wmediate^  a  procedendo   may   be  granted   by  any  a  procedendo' 

judge  of  this  court  if  dcfired,  before  bail  taken  ;  "*J  ^  granted, 

and  if  bail  be  taken  in  the  abfence  of  the  plaintiff, 

or  bis  attorney,  the  fame  is  to  be  taken  de  bene 

ejfei  and  if  no  exception  be  taken  within  twenty 

days  after  the  bail  taken,  notice  having  been  given 

as  aforefaid,  jhen  the  bail  to  be  delivered  out  to  be 

filed.    Ibid. 

That  if  bail  upon  a  habeas  corpus  be  taken  be-  Bail  on  b»b. 
fore  a  judge  at  his  chamber,  and  not  difaflented  un-  ^^'P-  ^o  ^  ^led 
to  if  not  filed  within /^«r  days  after  the  twenty  "^^^'^if'^' ^^^^ 
days,  a  procedendo  may  be  granted  tipon  certificate  that  "^  ''^'* 

.    it  is  not  filed  :  That  in  term  time  the  piaintifF  in  Rules  m>^  be 
the  inferior  court  may  fpeed  the  defendant,  to  put  g^^en  to  put  m 
in  and  file  his  bail  by  rules  given  in  the  bill  of  ^'^^* 
pleas ;    and   if  not  filed    according  to  the  rules 
upon  certificate  thereof,  a  procedendo  to  be  granted. 
Ibid. 

That  all  writs  of  habeas  corpus^  returnable  in 
court,  be  returnable  at  a  day  certain. 

That ^on  bail  taken  of  perfons  in  cufiody,  thegiji^^l^^Qof 
judge*s  clerk  to  deliver  the  bail  to  the  prothono-  perfont  in  cuf. 
tary  to  be  filed,  if  aflcnted  unto  :  and  to  that  end  the  ^*»*'y»  »*>«  i"?**'« 
proihonotary's  fees  to  be  dcpofitcd  j  but  the  ptifoncr  Jic  baU-Jie^'w 
not  to  be  difcharged  until  the  bail  beafifented  unto,  the  protiiooo- 
i  cr  over- ruled  in  open  court.    Ibid,  ^'y* 

Uua  If 
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If  there  arc  more  caufcs  than  one  relurne^ 
bail  muft  in  that  cafe  be  put  in  for  the  wbol^ 
Salk.  35  i. 
Cinnot  nonprot.  The  defendants  cannot  nonpros  the  plaintiff  for 
want  of  a  declaration,  he  not  being  bound  to  fol- 
low him. 
How  to  declarp.  When  bail  is  put  in,  the  plaintiff  ma^,  if  he 
means  to  follow  the  defendant,  declare  againfl  him 
de  bene  ejft^  or  if  juflified  (in  chief),  and  all  tic 
proceedings  arc  de  novo,  for  the  record  is  not  re- 
moved on  a  habeas  corpus,  as  it  is  on  a  ceriierm, 
Salk,  352.  But  fuch  declaration  is  to  be  delivered 
within  two  terms.  Barnes  t^o.  ClarhY.HarUt. 
In  this  court  it  has  been  held,  that  on  a  certiorori^ 
though  parties  were  at  iffue  in  the  court  beloWg 
yet  plaintiff  mtift  declare  Je  nova.  Barnes  345f 
T'urner  v.  Bean. 

The  declaration  is  cxadly  in  the  fame  form  it 
others,  therefore  no  need  to  infert  it  here. 
If  removed  out  If  a  caufe  be  removed  by  habeas  corpus  outof  dn 
Cam^U^'^'&f  ^^^^^  of  Canterbury,  Southamptcn,  Hull,  Litcl^ 
where  venue  \k  ^^  P^^^y  ^^^  <he  action  bc  tranfitory,  k  muftbelanl 
to  be  bid.         in  the  county  wherein  fuch  city  or  town  is,  as  Kad^ 

Southampton^  Tork,  Stafford,  or  Dorfet. 
Whca  to  plead*       I  take  it,  that  the  defendant  is  to  plead  to  tbed^ 
daration  wUhinthe  fame  time  as  others,  but  he  it 
no(  in  any  cafe  intitled  to  an  imparlance,  unleft  kf 
^  fpecial  leave  of  the  court,  or  judge,  although  (l^ 

claration  be  delivered  the  lafl  day  of  the  term. 
Defendant  was  Defendant,  whilft  %femefole,  was  arrcf^ed  inthi 
arrefted,  and  be.  palace  court,  and  a  day  or  two  after  the  arrcft  mar- 
ihTphU^y^iar- "^^»  ^^^  ^^^^  removed  the  plaint  hy  habeas  of* 
ried,  and  after-  pus  into  this  court,  and  pleaded  her  coverture  ia 
warda pleaded  abatement.  Rule  made  abfblute  to  fet  afidcthe 
plea,  upon  hearing  counfel  on  both  fides.  Bo:ftifi 
355.     Hadd'^ck  V.  Mruoa^d, 

Motion  for  a  procedendo  to  Boflon  Borough  Ctori* 
Habeas  Corpus  to  remove  the  caufc  being  brought, 
after  inrcrlocutory  judgm'-nt  in  the  inferior  court: 
Cur.  thought  it  too  late  after  judgment,  and  made 
the  rule  for  procedendo  abfolute.  fVyotes.  Morkhem* 
8  Bona 
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Bmrms  221.  The  contrary  is  the  prvAice,  and  fo 
^icrmined  in  2  Ru^r,  759.  Cox  v.  Hart.  The  in- 
ferior court  allow  it  an^  time  hefort  jury  fworn^  and 
ib  there  determined  notwithftanding.  21  Jac,  i* 
/.  23.  ' 

If  ^n  aSion  be  brought  agaiaft  %f€me  uvtrt  as  a  Cannot  reinof« 
Jdi  trader^  fuch  adion  cannot  be  removed  hyhahea§  n»^^  »  foAe 
i^rfui  from  the  city  court.     2  Blacky  Rep.  1060.  ^"  "' 
Pipe  ^ainft  l^euix  and  fPlfe,  If  it  is,  you  may  move 
for  a  precedemUn  Ihid.  No  caufe  was  (heWn  againft 
notion  for  proeederreb. 

Upon  an  beibeeis  cgrpus  to  remove  a  caufe  out  of  an  l^  tb«  ca«re  !• 
hrferior  court,  a  procedenda  ihall  be  awarded,  if  it  7/^"*^"'•*''- 

_  .  •     ^ft.        .  •        .      .1       i_  1      able  m  the  court 

appears  that  the  a&ion  is  maintainable  there  only,  beiow,  not  to  be 

C^th,  75.  icmoTcd. 

Frequently  plaintifi  in  the  mayor  or  (herifF's  i^  the  aaion  be 
courts,  LdMdenj  bring  debt  upon  the  cuftom,  in  or-  V"  ^5*  ^-^""Tuf 
aer  to  ground  an  attachment,  and  after  removal  the  and  the  caufe  is 
plaintiff  cannot  declare  in  fuch  adiion  in  the  fupe-rc^o^e^^^^t^r^n 
rior  court,  in  debt^  bccaufc  his  debt  may  arife  on  Ji^edrbow^to 
fioiple  contrad ;  therefore,  in  order  to  enable  him  to  proceed,  ir  the 
declare  in  fuch  adtion,  he  muft  move  the  court  in  a^'oo  cannot  b« 
term  for  a  rule  to  (hew  caufe  why  a  ^'^•^^n^  t'J*'?j!^foV° 
ihoutd  not  iflue,  unlefs  the  defendant  will  accept  courta* 
a  declaration  in  cafe;  and  if  the  defendant  (hou)d 
piot  agree  to  accept  fuch  declaration,  the  court  will 
|ram  a  prnedendo ;  if  in  vacation,  it  is  done  by  a 
judge's  fummons. 

If  the  defendant  does  not  put  in  or  juf^ify  his 
hail  in  due  time  as  before  faid,  then  iflue  thefollow* 
sng  writ  of  precedendo^  after  ceitiiicaies  obtained 
from  each  judge's  ^ terk. 

Qetrgg  the  Third,  Wr.  To  the  iheriffs  of  London^  Writ  of  pmccv 
pccting :  Although  we  lately  by  our  writ  com-  *«*^« 
manded  you,  that  you  (bould  have  the  body  of  C  Z>. 
detained  in  ou^  prifon  under  your  coftody,  as  it  was 
bid,  under  fafe  and  fecure  condud,  together  with 
the  day  and  caufe  of  his  being  taken  and  detained,  by 
whatfoever  name  the  faid  C.  D.  might  be  called  in 
^  fame,  before  /flexander  Lord  Leughboreugh^  at  his 
chambers  in  Serjeanfs  Inn^  Chanurylane^  imraedi- 
U  u  3  atcly 
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ately^after  the  receipt  of  that  writ,  to  do  and  re- 
ceive all  and  fingular  thofe  things  which  cor  faid 
chief  juftice  ihould  then  and  there  confider  of  him 
V  iQ  that  behalf;  yet  for  certain  caufes  in  this  behalf 
fpecially  moving  our  juftices  of  the  Bench  afore« 
faid,  at  IVeftmii^try  We  command  you,  and  every 
*      of  you,  that  in  all  plaints  and  fuits  againft  the  faid 
C.  D.  at  the  fuit  of  A*  B.  in  our  court,  before  you, 
or  any  of  you,  now  depending  undetermined,  yea 
proceed  with  what  fpeed  you  can,  in  fucb  manner, 
according  to  the  law  and  cuftom  of  our  kingdom  of 
England^  as  you  fliall  fee  proper,  our  faiJ  writ  to 
you  firft  thereupon  direded  to  the  contrary  io  any 
wife  notwithftanding.      Witnefs  Alexandir  Loid 
Lovghborough^  at  JViftminfter^  the  I2th  Azj  ^  Fe- 
bruary in  the  30th  year  of  our  reign. 

To  be  ingrofled  on  a  2x.  6i.  ftampt  parcbmenff 
and  to  beiigned  by  the  prothonotaries  ;  pay  u.  4^.; 
feal  7^.  allowing  6x.  ltd.  attorney's  fee  bdow, 
3/.  4^« 
If  bail  farKfl-        If  the  bail  furrender  the  defendant,  apply  to  Mir. 
4«r.  Sherwood  iox  thzt  purpofe,  who  will   attend  witb 

the  bail- piece  before  a  judge,  and  get  furrender 
made ;  pay  him  5;.  4^. ;  judge's  fee  in  term  13/. ; 
in  vacation  13^. ;  and  notice  muft  be  given  of  fuch 
furrender,  but  no  affidavit  or  ixoneretur  necefla^. 

For  directions   in  the  inferior  courts,  viit  wf 
Infr.  CI.  K.  5.  p.  547.  Ath  ed. 
Il»k  eorp.  ad         This  Writ  is  ifliied  where  a  witnefs  is  conliiKd 
teftificandum.     in  prifon,  direded  to  the  ma(hal,  Iheriff,  Vc.  in 
order  to  bring  him  before  the  court  where  die 
caufe  is  to  be  tried,  to  give  evidence  on  the  part  of 
the  perfon  who  fues  it  out,  and  is  called  an  hatset 
corpus  ad  Uji'tficandum^  the  form  of  which,  and  tbe 
mode  of  obtaining  it,y^^  under  title  Suhpaena, 
Vtkh,  corp.  ad         It  is  alfo  made  ufe  of  by  a  plaintiiF  in  thiscottrt^ 
IktufacieAdmn.    where  his  prifoner  has  removed  himfeif,  after  de* 
claration,  to  the  King*s  Bencb^  to  bring  him  ioto 
court,  in  order  to  charge  him  in  execution  «pon 
,    the  judgment  obtained,  and  it  is  called  an  bokei 
corpus  ad  fatisfaciindum^  to  fatisfy  or  make  bpf'* 
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fadion  to  the  plaintiff,  the  debt  and  damages  hj 
him  recovered;  which  being  obeyed,  the  court 
will  commit  him  again  to  the  cuftody  of  the  war- 
den, there  to  remain  until  he.  make  fatisfafiion. 

This  writ  is  always  made  returnable  on  «  Ay  Ret«n»«Mt •■  • 
nrtaiftj  as  the  prifoner  cannot  be  committed  i|,^*7««««^ 
execution  but  by  the  court,  whilft  they  are  fitting. 

A  bateas  corpus  ad  fatisfaciendum  may  iflue  to  the  May  iflae  to  tht 
warden  of  the  Fleets  or  the  keeper  of  any  inferior  ^•««*«"»  **• 
prifon,  of  a  liberty  or  franchife,  returnable  in  court 
at  a  day  certain  ;  and  the  number- roll  of  the  judg. 
ment  to  be  indorfed  upon  the  writ  by  the  attorney 
who  fues  it  out  $  and  fuch  writ  (hall  be  a  good 
caufe  of  detainer.    R.  Mich.  i(>^\\ 


Hat.  ccrp.  adjatisfa.  in 
cafe. 
Gevrgi^  &c.  To  the 
warden  of  our  prifon  of 
the  FUitj  greeting:  We 
command  you,  that  you 
have  before  our  juftices 
at  Wiftminfttr^  on  Wtd^ 
nefdof  next  after  fifteen 
days  of  Eofltrj  the  bo- 
dy  of  C  D.  under  fafe 
and  fecure  condufV,  de- 
tained in  our  prifon  un- 
der your  cuftody,  as  we 
are  informed,  together 
with  the  day  and  caufe 
of  his  being  taken  and 
detained,  by  whatfoever 
name  the  faid  C.  D.  is 
there  known,  to  fatisfy 
J*  B.  25/.  for  his  da- 
mages, which  he  has 
fuftained,  as  well  by  not 
performing  certain  pro- 
files and  undertakings 
Utdy  made  by  the  faid 
C.  to 


Hai,  corp.  ad  fatUfa.  in 
debt* 
Gargi^  &c.  To  the 
warden  of  our  prifon  of 
the  FUit^  greeting :  Wc 
command  you,  that  you 
have  before  our  jufticet 
at  Weftminjlir^  on  Wed- 
nefday  next  after  fifteen 
days  of  Eafter^  the  bo- 
dy of  C.  D.  under  fafe 
and  fecure  conduA,  de- 
tained in  our  prifon  under 
your  cuftody,  as  we  are  > 
informed,  together  with 
the  day  and  caufe  of  his 
being  taken  and  detained^ 
by  whatfoever  name  the 
faid  C.  D.  is  called  in  the 
fame,  to  fatisfy  J.  B.  as 
well  a  certain  debt  of  25/. 
which  the  faid  A>  B.  in 
our  court,  before  our  juf- 
tices  at  Weftminfter^  re« 
covered  againfl  the  fsid 
C  D.  asalfo  lo/.fbrhis 
U  u  4  da* 


I 


\ 
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G.  to  the  faid  J.  at  damages,  which  he  ftif- 
ff^e/imin/i^r yinthe conn"  tained  by  reafon  of  the 
ty  of  Middli/iXy  as  for  detaining  ihe  faid  debt, 
his  coAs,  as  for  his  cofts, 

and  charges  by  him  laid  out,  about  his  fiiit,  in  tbat 
behalf  whereof  the  faid  C  is  convided ;  and  fiU^ 
ther  to  do  and  receive  what  our  faid  court  fliallthcQ 
and  there  confider  of  him  in  this  behalf;  and  have 
there  then  this  writ.  Witnefs  Jtkxandir  Lord 
LQu^hbsroughi  at  Wefiminfter^  the  1 2th  day  of  A* 
hruaty^  in  the  30th  year  of  our  reign.  Pay  pro- 
thon.  figning  u.  4^.  feal  *ji.  at  the  FU^^i^ 
fecondary  jQr.  tipftaff  ioj.  6^ 
Roit  to  be  in  You  fluould  have  the  roll  in  court,  and  the  fe« 
court.  condary  marks  thereon  the  ha%  corp.  and  cmKUtmat 

by  the  coutt,  in  the  margin  of   the  jwAffoltsi 


fdupernf. 
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A  PAUPER,  is  a  perfon  faid  to  be,  by  the  law,  Ddbitfcm  oi, 
fo  poor  and  indigent  in  his  circumflances,  that 
he  cannot  difpend  the  ufual  charges  to  recover  his 
light,  either  in  law  ox  iquity. 

It  appears  in  very  early  times,  v/z.  1495,  that  Po^rperfoM 
poor  perfons  having  any  claim  to  lands  or  other  l^^wtJts^'^ 
right,  were  frequently  obliged  to  drop  the  purfuit  count  of\hecs^ 
.  thereof  in  a  court  of  law  or  equity^  the  expence  be-  pc&cct. 
ing  too  great  for  them  to  bear :  This  being  a  great 
grievance  to  the  fubjeA,  and  in  order  that  men 
fiiould  not  be  ftripped  of  their  legal  pofTcflion  and 
light,  by  the  Stat,  of  1 1  i/.  7.  c.  1 2.  It  is  enaded. 
That  every  poor  perfon  or  perfons,  which  have,  or  Evervpoor  pct^ 
hereafter  (ball  have  caufe  of  aftion,  bfc.  (hall  have  fo"  fl>»»h«»e 
original  writs,  &r.  nothing  taking  for  the  fame,  nLJah    ^ 
counfel,  attornies,  and  all  other  officers  requlfite 
and  nectiTary  for  the  fpeed  of  the  faid  fuits  to  be 
had  and  made,  which  (hall  do  their  duties,  with- 
out any  reward  for  their  counfelsy  help^  and  bujintfs 
in  the  fame. 

The  courts  of  ju(Uce  have  fixed  the  fum  to  beNotto-bewoitli 
under   five   pounds  (except  wearing  apparel^   and  5'"  «««P^  *«• 
his  right  to  the  matter  in  queftion).     LiL  Prac.  Reg. 


% 


Therefore  if  the  plaintiff  is  fo  poor  as  above  How  to  foe, 
tfated,  he  muft  petition  to  one  of  the  judges  of  this 
court  to  be  admitted  to  fue  in  forma  pauperis ;  and 
if  be  has  begun  the  fuit,  and  not  able  to  carry 
on  the  fame,  yet  he  may,  «fter  petition,  be  admit- 
ted* jtndr,  306.  3  Wilf.  24.  Ingrofs  it  on  a  treble 
fid.  fiampt  paper,  annex  alfo  the  affidavit  thereto 
on  treble  bd.  then  take  fame  to  the  judge's  cham- 
bers, and  after  oath  is  made  thereof,  the  clerk  will 
make  out  an  order  thereon ;  pay  him  2^.  td» 
The  form  of  the  petition  and  affidavit  are  as  fol- 
low: 

In 


666  ^auiftni. 

In  the  Common  Pleas,  ^  J.  B.  pUioti£ 

and 
%  C.  D,  defendant* 

Ti9  the  Right  Honourable  Alexander  Z^ri/ Lough- 
borough, Lord  Chief  Jujlice  of  his  Atajejl/i  Gnirt 
0f  Common  Pleas^ 

The  humble  Petition  of  A.B. 

Sheuuethj 

That  the  faid  defendant  is  and  ftands  juftly  in* 

''  *be  *f^hen  ^^'^^^  ""'^  ^^^^  petitioner  in  the  fum  of  lo/.  for 
fcy,<^  And  your  the  work  and  labour  of^your  petitioner,  done  for 
fecittoncr  hath  the  faid  defendant,  at  his  requeft;  and  yourpeti- 
not  ••  yet  c«m-  li^n^r  hath  commenced  an  adion  againft  him  for 

■icnced  any  •«•    •      y-  •  . 

fion  againft  him,  the  tame*         r 

ftemg  unable         That  your  petitioner  finds  himfelf  unable  to 

^^**  carry  on  the  faid  caufe,  on  account  of  his  extreme 

poverty,  as  Appears  by  the  affidavit  hereto  annexed, 

««  Your  petitioner  therefore 

*<  moft  humbly  prays  your 

<<  Lordlhip,  that  he  may  be 

,.      "  .     ,.\^     ••  admitted  iif/^mtftoK^i/ 

JhvmHy  eonccirc- that  ^  .      /».•/••/. 

the  faid   petilioner  hath  i       **   tO  profcCUtC   hiS  faid  aC 

^o6d  caufe  of  aaion  a- 1     «<  tion,  and  that  G.  B.  fer« 
giinft  the  abofe-oamed  \     c«  jgant  at  law,  may  be  af- 

C.  D.  and  hombly  accept  I  L        j  .    r-  i.- 

CO  ht  hii  coftnfel,  I     "  ugned  to  him  as  bis  coun- 

C.B.J  «  fel,  and  jf.  G.  his  attor- 
*^  ney,  to  profecute  his  faid 
«  fuit. 

•*  j/nd  your  petitioner  feelt 
*♦  ever  pray^  ice.** 

In  the  Common  Pleas.  J.  B.  agt.  C.  D. 

A*  B*  of,  ^£,  yeoman,  maketh  oath  and  faith, 
AflWtvit.  That  he  is  not  worth  fve  pounds  in  all  the  world 

(fave  and  except  the  matters  in  queftion  in  this 
caufe^  and  alfo  his  wearing  apparel). 

The 


r 
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The  pauper,  upon  the  order  being  made,  may  To  pay  oo  fen. 
fue  out  his  writ  without  flamps,  pay  no  fees  to 
any  of  the  officers ;  no  ftamps  are  ufed  for  the  re* 
cordf  vtnire^  or  bab*  cerp.  nor  do  you  pay  ioifetting 
down  the  caufty  or  ntum  of  bab»  corp. 

But  if  you  recover  a  verdift,  the  officers  take  the  Un'«ft  hereeo- 
court  fees,  and  in  them  they  include  paffing  the^^5^««»«» 
record,  ^c.  if  above  five  pounds,  the  pauper  being 
by  them  deemed  dives.  The  declaration  is  in  the 
common  form,  to  which  you  annex  a  copy  of  the 
petition,  order,  and  affidavit,  and  deliver  to  defend- 
ant's attorney.  If  the  defendant, brings  error,  you 
muft  pay  the  clerk  of  the  error  his  fees. 

He  is  not  liable  to  pay  the  cofts  forjudgmen't,  as  Kor  forjoag. 
in  the  cafe  of  a  nonfuit,  3  Pf'il/.  24.    Blooi  v.  Lee.  incny«ui  th« 
nor  to  pay  the  cofts  before  he  brings  a  new  aflion,*****  •noafinei 
if  it  does  appear  that  be  has  not  been  vexatious. 
Sir.  878.    If  he  has  been  vexatious,  as  giving  May  bt  difpav. 
fix  notices  of  trial,  and  not  proceeding,  the  court  ^^*  if  vext*    . 
will  difpauper  him,  but  not  make  him  pay  cofts.  ^^^ 
Hid.  983,  • 

A  perfon  admitted  in  forma  pauperis^  can  only  fue  Can  only  fue  m 
in  that  caufe  for  which  he  is  admitted,  fo  that  if  any  ^^^^-^^^  ^^ 
other  caufe  arifes,  he  muft  be  admitted  again  de  mvo^  *  ""^^ 
etjic  toiies  quoties.  LiL  Reg.  633. 

A  pauper  (hall  not  pay  cofts,  though  difpaupered; 
if  taken  in  execution  for  cofts,  he  fliail  be  difcbarged 
upon  motion.  Fori.  320.  I  Roll.  Rep.  8i. 

It  has  been  denied  to  a  defendant  to  defend  in  penledtoa 
forma  pauperis^  in  this  court,  Barnes   328.  foe  the  * 
fiatute  extends  to  plaintiffs  only. 


ConroUt 
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Confolitiating  of  2itHom. 


ftom  to  coofoH-  T  F  there  be, two  or  more  anions  brought  upon  the 
.^^  JL  fame  policy  of  afiurance  againft  the  underwrit- 

ers,  or  two  or  more  ejedlments  on  the  de'mift  of 
the  fame  leflbr  of  the  plaintiff  for  the  fame  premife% 
anJ  they  proceid  feparate^  the  defendants  may  apply 
to  the  court  by  way  of  motion  to  confolidate  fuch 
f  Bfirnes  176.    adiions  *  ;   if  in  term  time»  it  is  a  rule  to  (hew 
caufe,  if  in  vacation,  by  way  of  fummons,  before 
a  judge }  and  upon  their  undertaking  to  be  bound, 
and  concluded,   in  all  the  aSions»  by  the  fate  of 
the  verdid  in  the  adion  brought  againft  the  firft 
defendant,  and  to  bring  no  writ  of  error,  the  court 
will  fiay  all  the  proceedings  ,in  the  laft  adions  un- 
til further  order  ;  but  all  the  rules  muft  be  paid  for 
feparate,  as  alfo  the  fummonfes  and  orders  thereon : 
aiid  if  the  verdi£t  turns  in  favour  of  plaintiff  to  the 
fatisfa(3ion  of  the  judge  who  tried  the  caufe,  the 
plaintiff  may  proceed  to  tax  his  coils  on  that  verdid^ 
and  get  the  defendant's  attorney  to  attend  the  pro- 
thonotaries,   who  will  tax  the  cofts  in  the  other 
anions,  which  if  complied  with  (as  is  ufua1)»  and 
they  are  not  paid  with  the  debt ;   move  the  court 
on  an  affidavit  of  the  fads,  for  leave  to  enter  up 
the  judgment,   and  take  out  execution  thereoo} 
and  that  the  prothonotary  may  tax  the  cofb  io 
all  the  caufes,  and  for  the  cofts  of  the  application; 
one  ftamp  for  the  affidavit  is  fufficient,    which  the 
court  will,  order,  after  the  cods  are  taxed;  they  are 
to  be  paid  within  a  limited  time,   if  not,  fjgn  the 
judgments  upon  a  double  half  crown  ftamp,  and 
take  out  execution  thereon ;  you  pay  for  feparate 
rules,  and  ferjeant's  fees  are  not  fixed. 
Two  laions  for      Two  adions  for  words,  and  two  declarations ;  in 
words,  the  one  jhg  fi|.fl  ^aufe  ihc  words  were  laid  to  be  fpokcn  by 
b>  »in»a*ad  —  ^  tbf 
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tbe  wife  of  Fincent^  in  the  latter  by  Vlnani  hi^relf,  wife,  aod  the 
each  containing  fix  counts*    Motion  that  tbcfe  two^*^"  »Ka»o* 
a&ions  might  be  reduced  or  confolidated  into  one,  "^htll^^ 
becaufe   both  required  the  fame  pleas;  that  the  dated. 
hufband  and  wife  were  one  perfon  in  law  in  civil 
fuits,   and  the  hufband  was  liable  to  pay  all  the 
damages,  both  for  his  own  and  his  wife's  flander. 
Per  Cur,   This  cannot  be  done»   for  it  would  be 
error  to  join  the  wife  in  a  declaration  for  words 
fpoken  by  the  hufband  only  \   and  the  declaration 
would  be  ill  either  on  demurrer  or  in  arreft  of 
judgment.     Switbin  fcf  ux.   v.   VincenU     3  IFilf* 
227. 


iabai;inunt 
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Zi)attmmt  by  laDeatD^ 


The  ruk  to  to   fTP^HE  general  rule  to  be  obferved  in  this  cafe  ij» 
•Mnvo^  J^     ^jj-^j  where  the  death  of  any  party  happens^ 

and  yet  the  plea  is  in  the  fame  condition  as  if  fuch 
party  were  living,    there  fuch  death    makes    no 
alteration  or  abatement  of  the  writ,  lo  Adad.  2Si. 
Gil.  C.  P.  242. 
If  ifter  inierio-     By  the  8  &*  9  ^.  3.    tf.  1 1,  fi^.  6.    If  any 
"^'"J.^^JP"'  plaintiff  happen  to  die  after  an  interlocutory  judg- 
czecntor  may     ment,    and  before  final  judgment  obtained,  the 
iiave  /d^  ft,     faid  a&ion  (hall  not  abate  therein,   if  fuch  adion 
might  be  originally  profecuted,   or  maintained  by 
the  executors  or  adminiflrators  of  fuch  defendant^ 
and  z/cin  facias  may  be  bad  thereon. 
If  one  plaiotiff      That  if  there  be  two  or  more  plaintiffs  or  de- 
dies,  aaioii  may  fcndants,  and  one  or  more  of  them  ihould  die} 
piocced.  j£.  ^jj^  ^^^^^  ^f  ^^^^  aflion  fliould  furvive  to  the 

furviving  plaintiff  or  plaintiffs,  or  againft  the  for- 
viving  defendant  or  defendants,  the  writ  or  adion 
(ball  not  thereby  be  abated  ;  but  fuch  death  being 
fuggeiled  upon  the  record,  the  a£lion  (hall  pro- 
ceed againft  fuch  defendant  6r  defendants  furviving. 
Hid. 
Death  of  either  By  the>?<2/.  ij  Car.  2*  c.  iS.  It  is  enaded, 
party 'betweea    That  the  death  of  either  party  between  verdict  and 

judgment  be  entered  within  two  terms  after  fuch 

verdid. 

Death  before  if.     If  either  party  die  before  the  affize,   it  is  out  of 

ff"V^"'\h**^**'  the  ftatute;   but  if  after  the  affiles,  though  before 

\yai  ^      ^*''  trial,  it  is  no  error ;   for  the  af&zes  .is  but  one  day 

in  law,  SalJt.  8.  pi.  21.  2  Ld.  Raym.  1415.  If  after 

verdid,  and  before  the  day  in  bank,   the  plaintiff 

dies,  and  the  defendant  figns  judgment  the  fecond 

term 


jS&atement.  671 

term  after  the  verdid,  this  is  within  the  ftatute, 
and  the  fame  as  if  he  had  entered  judgment  on  the 
roll.  Sid.  385.  I  IVilf.  302.  Earl  w.  Brown. 
But  there  miift  be  a  fci.  fa.    Ibid. 

An  ejedment  againft  baron  and  feme,  after  ver-  Ejeament 
dia  for  theplaintiiF,  baron  dies  between  the  day  oi  \^^^^^^ll^^l^ 
nififrius  and  the  day  in  bank\    adjudged  that  the  between  thcda^ 
writ  ihould  ftand  good  againft  the  feme^  becaufe  it  o^  n'Ti  print  a«4 
b  in  the  nature  of  a  trefpafs,  and  the  feme  is  charg-  g*od".gl"iitt  ?l^ 
cd  for  her  own  zSt ;  and  the  action  furvives  againft  feoie, 
her  ;  fo  if  the  wife  had  died,  the  baron  fliould  have 
judgment  entered    againft   him.     Cr^.  Joe.  356. 
Ct9,  Car.^^og.     Roll.  Rep.  14.    Moor^  j^6^.     if  a  If  ftmetlfcet 
feme  folc  plaintiflF  after  verdi^y  and  before  the  day  Jerdia?/J!S^ 
inhaniy  takes  hufband,   (be  (hall  have  judgment,  fore  the  day  i« 
Cre.  Car.  232.  but  a  fci.  fa.  muft  be  fued  out  be-  *>»nk,  Ae  Aaii 
fore  execution.  "^Z^T^X 

bcfued. 

If  pending  an  argument  on  a  fpecial  verdtd,  and  if  pending  «aar- 
thc  court  takes  time  to  confider  thereon,  the  plain-  g«nicnt,phintiflr 
tiff  dies;  the  judgment  will  be  ordered  to  be  enter-  ^1^/  notibaU 
ed  up  as  of  the  term  in  which  judgment  ought  to. 
have  been  figned.   The  like  may  be  done  if  thede-  So  if  dcfeadsac 
fcndant  dies.     Yet  his  reprcfcntaiive  muft  fue  out  ^"' 
zfcire  facias  before  he  can  have  execution ;  and  if 
execution  is  executed  without  it,   it  (hall  be  fee 
afide,  and  the  money  levied  returned,  j  JVilf.  302. 
Early.  Brown, 

A  feme  fole  cannot  abate  her  own  writ  by  mar-  a  rem«foteca». 
riagc,  for  this  would  be  taking  advantage  of  her  '^l^]^  mwrUge 
own  aft.     2  Roll.  Rep.  53.  •  ate  cr  wnu 

If  a  feme  fole  be  fued,  and  after  (he  takes  huf-  ifihebefved, 
band,  it  is  no  abatement  of  the  writ;  for  the  plain-  J^Jd'!^*i,**^j|^ 
tiff  would  be  in  a  fine  condition,    if  after  he  had  ^^  *^^l^^ 
arrefied  a  woman  (he  (hall  be  allowed  to  overthr6w 
the  proceedings  by  a  fubfequent  marriage.     Ld» 
Raym.  1525.     2  6'/r.  811. 

The  law  abhors  multiplicity  of  aflions ;  and  i^.*^^ 'wtw© 
therefore  whenever  it  appears  upon  record,  that  Ij" fameci"f/*' 

the  of  aAioo,  tbt 
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fecoiid  fvit  fiull  tiiQ  pfftitttiflT  kas  fued  out  two  writs  a^ainft  the 
*^"  defendant  for  the  fame  thing,  the  fecond  writ  fiudl 

abate :  For  if  it  were  allowed  that  a  man  (hould  be 
twice  arrefted,  or  twice  attached  by  his  goods  for 
the  fame  thing,  by  the  fame  reafon  he  might  fufer 
a/l  infinitum ;  but  then  it  muft  plainly  appear  to  be 
for  the  iame  thing.    A&d.  418.  539.    5  &»  6i« 
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*ttflgellion  cin  ^etorD. 

rONDONj   (ff.)   C.  D.  late  of,  ^c.    mcr- Safgfflion  on 
^  chant,  was  attached  to  anfwcr  A.  B.  and  E.  F.  ^^^^^^^^^^l^ 
of  a  plea  of  trefpafs  on  the  cafe  ;  and  thereupon  ^ne  of  thVputn. 
tihe  faid  A*  B.  by  S.  U»  his  attorney*  comes,  and  tiflr*  after  wilt 
the  faid  E,  F.  coroeth  not;  and  the  faid  A.  B.  gives  ^««**  •**• 
the  court  here  to  underftand,  and  be  informed,  that 
after  the  ifluing  the  original  writ,  and  before  the 
return  thereof,  and  before  this  day,  to  wit,  on  the 
day  of  at  London  aforefaid,  to 

wit,  in  the  parifli  of  St.  Mary-U-Bowy  in  the  ward 
of  Cbiop^  the  faid  E.  F.  died,  and  the  faid  A.  B.  ' 
furvived  him,  which  the  faid  C  D.  doth  not  deny  ; 
and  thereupon  the  faid  A.  5.  by  his  attorney  afore** 
faid,  complains.  For  that  whereas^  the  faid  C.  D. 
on  the  day  of  in  the  year  of  our  « 

Lord  J 782,  to  wit^  at  London^  &c»  was  indebted 
to  the  faid  A,  B,  and  the  faid  E.  F.  his  partner,  in 
lOi.  of  lawful  money,  C^f.  for  divers  goods,  wares, 
and  merchandizes,  by  the  faid  //.  B.  and  £.  F.  in 
his  life-time  before  that  timc'fold,  bfc. 

Go  to  the  end  of  the  iiTue.     The  fame  day  is  Soggeflion  of 
given  to  the  parties  aforefaid  here,  ^c.   then  fav,  *lJ*,J"'**,  1^:*. 

%  r  I'll  '^  I  -        ''of  the  plaifltinJ 

iiefore  which  day,   to  wtt,  on  the  day  of  sftcufue joined* 

in  the  year  aforefaid,  at  London  Tiioxt^ 
faid,  in,  l^c,  the  faid  A,  B.  fuggefts  to  the  court  « 
We,  according  to  the  form  of  the  ftatute  in  fuch 
cafe  made  and  provided,  that  the  faid  G*  //•  died, 
and  the  faid  A.  B.  furvived  him,  which  the  faid 
defendant  doth  not  deny  :  And  the  faid  defendant 
by  his  faid  attorney  came  ;  but  the  faid  QieriiFdid 
not  fend  the  faid  writ,  nor  did  he  do  any  thing 
thereon,  therefore  as  before,  it  is  commanded  to 
the  faid  fheriiF,  that  he  caufe  to  come  before  our 
laid  Lord  the  King,  here,  on 

twelve,  Wr.  by  whom,  fcfr. 
^d  who  neither,  He. 
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Sogfeftirn  of  To  thc  end  of  the  poftea.  And  upon  this  the 
the  death  of  one  f^jj  plainttflF  fays,  tha(  after  the  laft  continuance  of 
•aL'nl^ar  «hc  pie.  aforcWd.  .0  wit    <«  the  iay  of 

fn  ttie  year  aforefaid,   at,  C^r.   in  toe 
counter  aforefaid,  the  (aid  6\  died,  and  this  is  noc 
denied  \  therefore  let  alt  farther  proceedings  a|al«ift 
the  faid  C  ceafe  ;  whereupon  the  faid  plaintiff  prayi 
judgment  againlt  the  faid  y.  for  the  damages,  cofts» 
and  chagfs  aforefaid,  hy  the  jury  aforefa  id  inform 
aforefaid  aiT  (Ted,  to  be  adjudged  to  him,  ^t,  che/e- 
fore  it  is  confidered,  &r. 
Afifr  iflue  ;o:n.      After  ifiur  joined,  and  before  the  day  of  ntfiprimr^ 
dl'   f  nifi^^fits!  ^"^  ^^  *^*  defendants  died,  plaintiff  fued  out  a  wir. 
oM^defc'dant  * /nc    between  him  and  the  furviving  defendant,  and 
died.    Pbinfff  made  the  jurata  agreeable   thereto.     Verdid  for 
b?tt«ob[m •«"  Pl«'nt'ff  5  objeaed  at  thc  trial,  that  the  death  of  the 
forviviDc  de.      deceafed  defendant  ought  to  have  been  fuggefted  on 
fcftdant,  and      the  record  of  nifi^prius^  and  thereupon   an  award 
r*eeaWe* held   '"^^red  of  a  viti.fac.  betvveen  plaintiff  and  thc  fur- 
vclU      '  viving  defendant.    The  point  reserved  was  now  ar- 

goedi  and  thereupon  the  plaintiff  now  produced  the 
roll  in  court,  wherein  the  fuggefion  and  mvdrd  pftbe 
ven,fac,  as  above  were  entered,  which  the  court 
held  to  be  AifiU  Sen  r.  No  con  tin  u  a  noes  are  ncceilary 
to  be  inferted  in  the  record  of  njfiprius.  Da  v.  Far. 
Barnes  469* 

Sugg^fiion  on  the  London  j1&. 

A  creditor  foiflg  By  3  Jac.  I.  c.  15.  /  4.  If  in  any  adion  of 
in  another  court  j^if  q^  a^ion  upon  thc  rtf/J,  upon  an  ajfumpfit  for 
aftdrecomDODc.  the  recovery  of  any  debt,  to  be  fued  or  profecuted 
againft  any  citizen  and  freeman  of  the  city  of 
London^  in  any  of  the  king's  courts  at  fViflminfter 
or  elfewhere,  out  of  the  court  of  Requefts^  it  fhail 
appear  to  the  judge  where  Yuch  adion  fliall  be  fued 
or  profecuted,  that  the  debt  to  be  recovered  by 
the  plaintiff  in  fuch  action  doth  not  amount  to 
40X.  and  the  defendant  in  fuch  a*£)ion  fliall  duly 
provcy   either  by  fufficient  tcftimony  or  his  awn 
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«al)i,  fot>e  allowed  by  any  juxSge  or  jadges  oF  the 

fatd    court,    ihat^at   the  iimt   of  the  comrmncing  ^ 

fucb  c5fion^  fuch  'defindani  was  inhabiting  and  re* 

fiding  in  the  city  of  London,   or  the  Hberlies  thereof  i 

that  10  fucb  cafe  the  faid  judge  fnall  not  allow  the 

plaintiff  any  cofts  of  fuit,   but  fball  award  him  to 

pay  cofts  to  the  defendants. 

fiy  i^Gfo.  2.  c.  ID.   It  (hall  and  may  be  lawful  DeUtnotn* 
to  and  for  every  citizen  and  freemah  of  the  city  f*«<*»»«4^'  .** 
or  London^  and  every  other  perion  or  perfons  who  the  court  of  Ret 
do  or  (hall  rent  or  keep  any  fttop^  Jhed^  Jiall^  or  <niefttiAto«i^» 
fiand^  or  feek  a  livelihood^   in  the  faid  city  or  liber« 
ties  thereof,   which  now  have,   or  (hail  hereafter 
have  any  debts  owing,  not  exceeding  40^.   by  any 
perfons  whtdhtytty  inhabiting,  or  feeiing  a  livelihood^ 
within  the  faid  city  or  liberties  thereof,   during 
their  refpedive  inhabiting  within  the  faid  city,  (sf^* 
or  feeking  a  livelihood^    as  aforefaid,   to  caufe  fuch 
debtor  to  be  fumoioned  to  appear  before  the  com* 
mtflioners,  &r. 

If  the  plaintiff  does  not  recover  the  fum  of«40J.  The  tr$ftmtmjhf^ 
againft  any  of  the  perfons  above  defcribed,  the  de-  '"<*  ^^^  o^  tb« 
fendaot  may,  the  next  term  after  verdidt,    apply  to  be'^'ieldeX"** 
the  court  upon  affidavit,  '•  That  he  was  at  the  time  Affid«viu 
**  ofccmmencing  the  a^ion^  an  inhabitant  and  reftimt 
•*  within  the  citj^  &c.    for  a  rule  to  (hew  caufe^ 
••  wijy  a  fuggejiion  fiouli  not  be  entered  upon  the  roll 
^^  by  Way  of  Juggeftion^  that  the  defendant  was  refi^ 
••  dent  in  the  city  of  London,   in  order  to  have  the 
«  benefit  of  the  fiatute^   Zjoc  i."     Serjeant's  fee      '' 
is  half  a  guinea^  which  is  drawn  up  at  fecondaries; 
ferve  copy  on  plaintiff's  attorney,   and  if  no  caufe 
Ibewn,  make  affidavit  of  the  fervice  thereof,   and 
move  to  make  it  abfolute ;   ferjeant  one  guinea  j 
tax  the  cofts  on  the  rule  with  the  prothonotary 
upon  his  appointment. 

If  the  defendant  fuffer  judgment  to  go  by  default,  If  jadgment  goM 
he  (hall  not  be  entitled  to  a  fuggeflion ;    for  not  JT  ^'^^^  ^ 
being  in  court,   he  (ball  not  be  received  for  that  "^^^  * 
purpofe.     Brampton  v.  Crabby  Str.  46. 

X  X  2  The 


«7^ 


^uggeffioit; 


Coftt  to  be  ai:^*.  The  cofls  of  the  application  Ihall  be  allowed  it 
^*^®^*PP^'*   the  taxation,  as  well  as  of  the  former  proceeding 

Sfr.  II 20. 
Da.nages  given       Vcrdid  for  pUintilFfor  i/.  Ss*  gd.  defcndaot(cbe 
^^  ^*Ief«dint^'  damages  being  under  ^os.)^   upon  an  affidavit  that 
refidenUn  Mi^.  be  Was  refident  in  Middltfix^  and  liable  to  befum- 
di^tMi  and  liable  moned  to  the  county  court,   moved  for  leave  to 

t6  ^e^"cTo"r*^  *"*®''  ^  fuggcftion  of  *^a^  f*ft  "pon  record,  pur- 
coult*  Imw*'    fu^ht  to  5/<>/.  23  Gio.  2.  no  certificate  having  bem 
liven  toeater^   granted  at  the  trial,   to  prevent  defendant's  tiidog 
ilisefltoa.     *  advantage  of  that  ftatute,  in  oppofition  to  this  mo- 
tion; no  affidavit  denying  the  fad  contained  in  de- 
fendant's affidavit,  was  prbduced  by  plaintiff,  but  it 
was  fworn  that  defendant  before  trial  offered  plaia- 
t\Sil.  7s.  and  coils ;  and  it  was  obferred,  thatplain- 
ti(F  had  given  evidence  onf  fome,   not  on  all,  the 
counts  in  his  declaration,  that  he  had  proved  a 
larger  debt  than  40/.  which  had  been  reduced  by  a 
fet-ofF  on  defendant's  part  to  the  fum  recovered,  and 
that  if  plaintiff  had  been  nonfuited,  he  would  have 
been  liable  to  fmgle  cofts  only.     The  court  held 
they  were  bound  by  the  finding  of  the  jury.    Role 
abfolute  for  leave  to  enter  the  (uggeftion  i  plaintiff 
may  traverfe  it,  if  he  thinks  fit  afterwards,  tbefog- 
grilion  having  been  entered.   Defendant  moved  for 
judgment  thereupon.     Rule,   that  unleft   plaintiff 
plead  to  the  fuggeftion  by  the  firftday  of  next  term, 
it  is  to  be  taken  for  true,  and  prothonotarj  istoal- 
low  double  cofis  to  defendant  according  to  tbe  fla- 
tute.'     Fitzpatrick  v.  Pickering.     Barnes  470. 
VeHid  for4cs.      Aflion  for  ufe  and  occupation  and  on  feveral 
t!f?J*^cft^thl?he  ^^^^^  counts  for  above  40J.  on  nona(fumfJu\  plain- 
refidS^io  Md-  t'ff  recovered  aSx.  on  another  count.     Motion  for 
di^dt,  ihe  court  leave  to  enter  on  the  roll  by  way  of  fuggeflioo, 
lw»^°"**'°^*^*  that  defendant  was  refident  in  the  county  of  MO- 
dliffx^   in  order  to  have  the  benefit  of  tbe  latf 
ftatute,   and  an  affidavit  of  defendant's  refiaocy 
was  read.     Per  Cur.  We  are  bound  to  give  the 
defendant  leave  to  enter  the  fuggeftion  prayed  by 
the  a£tj  and  the  plaintiff  may  traverfe  it  if  be 
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picafes,  and  it  is  not  in  our  difcretlon  whether  we 
will  grant  this  or  not.  By  the  verdiS  we  muft 
fake  it,  there  was  no  more  money  originally  due  to 
the  plaintiff  than  28s.  and  ther^fiDre  tht  pofiea  muft 
be  delivered  to  the  defendant,  with  leave  to  enter 
A^  fuggeftion  prayed.  Fitzpatrick  v.  Pickiring. 
a  mif  68. 

If  the  plaintiff*s  demand  be  for  15/.  y,  ()J.  and  8«  ^^"  v*r* 
reduced  to  1/.  13/.  gd.  by  payments  made  under  the  ™"vidMce**o* 
plea  of  ncn  aj/t/mpjii  to  plaintiff  (and  took  no  advan-  t^e  plea  of  mm 
tagc  of  his  notice  of  fct-off),  it  was  held  ihat  a  fug-  /'/»»/>^.  "«* 
geftion  upon  the  afi  might  be  entered.  Barnes  ^^i.  "^^'f^  "^^^^ 
fiifi/9n  V.  Himming.  iion»  &c. 


X  X  3  jiDfrcon* 


£  «;«  I 


SDiftonttnuante. 

Tk<  definitios   TXISCONTINU  ANC£  is  a  word  compouocfed 
•I  the  woid.       JLy  of  di  and  contittu$,  for  antinuan  is  to  conrmife 
without  intermiffion;  by  addition  of  de  ( Ettfhttua 
gratia  dis)  to  it,  which  is  privative,  it  fierni(i«tb  an 
intermiflion  ;  difcontinuare  niiil  aliud  Jignificst  fuMm 
intermittgrty  dffuefctre  interrumpire  j  and  it  is  a  ?cfjf 
ancient  word  in  law,  and  hath  divers,fignifications, 
as  a  difconti nuance  of  procefs  where  it  ought  to  be 
continued;  fo  11  Ice  wife  of  pleadings,  ^c.  ordifcon- 
tinuance  of  the  fuit,  where  it  is  brought  wrong,  or 
the  phintiiFdoes  not  think  proper  further  coprofc- 
cute  his  fuit.     Co.  Lit,  325.  a. 
After  aemiirrtr       The  plaintiff  Cannot  difcontinue  his  aflion  after 
terer  cannot"    ^^f^wcr  joined  and  entered  j  pr  after  a  verdifton 
difconrtnue         inquiry,  without  leave  of  the  court.   Cro»  Jac,  3^* 
without  motion.  ,  £//.  jH^r.  473.     It  has  been  ruled,  that  plaintiif 
may  difconiinue  upon  motion  after  a  fpecial  verdi^l, 
which  is  not  complete  and  final,   but  nev^r  afters 
general  vcrdift.      i  Salk.  178.     I  Ntlf.  663. 
Court  fefwfea  1      After  judgment  on  demurrer  (but  not  cntercJon 
mentVn  demar  ''^^ord)  and  error  brought  and  ball  put  in  thereupon, 
jrer.  Court  refufed  a  rule  to  difcontinue  withoat  paf- 

mcnt  of  cofts  on  the  writ  of  error.  .  Pym  ?.  JVffft** 
Barms  169. 
A«Jminii?rator        Ptr  Cur.   PlaintiiF  an  adminiftrator  cannot  difr 
cannot  difconti- contmue  wiihout  cofts.      //«//,  Ad.   V.  AVw. 
coi^i.  Barn.  169. 

After  rpecial  PlaintJfF  after  fpecial  verdifi,   not  allowed  to 

Treidift.  dlfcontinue  in  order  to  adduce  frcfli  proof  in  con- 

tradiction to  the  verdict.     Rot  v.  6r«^«     2  Bkd' 
Rip.  815. 
l?Dt  before  or         The  pjaintiff  may,  if  he  fees  occafion,  difcoa- 
he  mly  b'*i*p"  ^'""®  ^^^^^^  ^'  *^^^''  declaration  delivered,  by  ap- 
Wr  luie.  ^       P^J^ing  to  the  fecondaries  in  term  time  for  a  t/eifury 

tuki 


jDifnmfmiantef  679 

rufe;  but  you  muft  go  before  the  judges  for  that 
purpofe ;  pay  rule  4J.  bd.  get  appoiotmeot  thereon 
to  tax  the  cofts  by  the  prothonotaryy  then  make 
copy  and  ferve  it  on  ckfendaot*8  attorney ;  if  he 
does  not  attend,  make  ariother  copy,  ami  take  an* 
other  appointment  thereon,  which  ferve  as  before^ 
and  fo  the  third  time;  if  no  attendance,  the  pro* 
tbonotary  taxes  the  cofts  /;r  parttj  which  muft  be 
paid  forthwith^  as  the  rule  is  conditional,  and  has 
no  tStSt  until  payment  is  made. 
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Compounding  them. 

FOR  redreffing  of  divers  diforders  in  cominon 
informers,  and  for  better  execution  of  peoal 
laws,  it   is  enaded  by  the    i8  £//z«   c,  5.  /  3. 
No  Informer      That  no  informer  or  plaintiff  {hall  compound  or 
ihali  compound   agfce  with  any  perfon  that  (hall  offend,  or  fur- 

bu't by  thctonl'  "^»^«<*  to  off<5".^»  8ga»nft  any  penal  ftatutc,  for  an 
feoto/ the  court,  offence  Committed,  or  pretended  to  be  committed, 
but  after  anfwer  mftde  in  court  unto  the  in- 
formation or  fuiCy  exhibited  or  profecuted;  nor 
after  anfwer,  but  by  order  of  court,  in  which  tha 
information  or  fuit  (hall  be  depending :  That  if 
^  any  perfon  fliall  offend,    in   making    of    com* 

pofition,  &r.  againft  any  penal  law,  make  aoj 
.  compofition,  or  take  any  money,  reward,  or  pro- 
mifeof  reward,  for  himfelf,  or  to  the  ufe  of  any 
other,  without  order  or  confent  of  fome  of  her  oa- 
jefty's  courts  at  Weftminjlir^  and  be  conrided, 
^  {hall  ftand  on  the  pillory,  l^c.  and  be  difabied  to 

purfue,  or  be  plaintiff  or  informer  in  any  fuit,  ^i* 
upon  any  fiatute,  popular  or  penal ;  and  forfeit  ten 
pounds,  &c«     $i^,  4. 
PentUiet  gWen       Provided  alfo.  That   this  a£l  {hall  not  extend 
to  perfong  ccr.    to  reftrain  any  certain  perfon,  body  politic  or  cor- 
rin/.  "^*  ^*''*"  porate,  to  whom  or  to  whofc  ufc  any  forfeiture, 
penalty,  or  fuit  is,  or  {hall  be   fpectally   limited 
or  granted  by  virtue  of  any  ftatute,  and  not  gene- 
rally to  any  perfon  that  will  fue,  but  that  every 
fuch   certain    perfon,  body  politic  or    corporate, 
which  might  fue  or  inform,  as  if  this  aA  were  not 
made,  may,  iti  fuch  cafe,  fue,  inform,  and  purfue, 
as  he  or  they  might  have  done,  if  this  a^  were  never 
bad  or  made.     &e&.  6. 

It 


It  fecms  clear  both  from  the  preamble  and  the '^w^^n^i'on'r 
whole  tenor  of  this  ftatute,  that  it  extends  only  lo  ^^/^'iafora^.' 
fuits  by  common  informers,  and  not  to  tbofe  by  9 
parcy  grieved.    2  Haw.  279. 

Adion  on  ftatute  of  ufury.     Defendant  pleaded.  Leave  given  on 
Motion  by  Draper  for  leave  for  the  profecutor  to^""^^°^  "*^'^ 
compound  on  the  5/^/.  i8£//2.^  £^0//^  con  fen  ted 
for  the  defendant  ;*and  a  rule  was  made  purfuant 
to   the  motion*     Barnes's  NoteSy  118.     Bland  v. 
FeaXherftone. 

On  an  a£iion  qui  tam^  for  ofFences  againfi  the  On  cempoond* 
Lottery  Afl,  it  Was  moved  laft  term  on  the  part  of  ^"^8^*^^^''5^l":^ 
the  defendant  £///V,  in  order  to   avoid  imprifon- part'ofthecom- 
meiKy  and  confenttd  to  by  the   plaintiff,  and   fo pofuon  to  be 
prdered  by  the  court,  that  the  plaintiff  have  leavtf  P****  ^'^' 
to  compound  with  the  defendant  for  250/.  being  a 
moiety  of  the  penalty  ;  fo  that  250/.  be  alfo  paid 
into  the  hands  of  one  of  the  prothonotaries.  for  his 
Majefty's  ufe*     And  now  Davey  moved  for  an  at- 
tachment  againft  £lli5^  for  not  having  paid  the 
king's  (nojety,  upon  an  a£5davit  that  he  had  paid 
|he  250/.  to  the  plaintiff^s  attorney  ;  who  fwore  he 
believed,    when    he   received  it,  that  the  king's 
moiety  h^d  been    previoufly  paid.     Rule   to  an- 
fwer  the  matters    of   the    affidavit ;  which   was 
afterwards  difcharged,  on  the  prothonotary*s  cer- 
tificate of  the   fubfequent    payment   of   the  faid 
250/.    JV^ody  qui  ta^i  v.  Ellis  andanothir.  2  Black. 
Rep.  1154. 

Leave  given  to  compound  an  adion  for  the  pe-  On  a  bona  M^ 
nali|csof  the  Lotteiy  Aft,  at  50/.  for  the  King,  and  J^^^^"^^*"  "^- 
50/.  for  the  plaintiff,  befides  60/.  towards  the  plain-  ti*on7tW»^ii- 
tifPs  cofls ;  the  King's  part  being  firfl  paid  to  the  tiff  may  •!&  be 
prothonotary  at  the  making  of  the  rule.  fFood.  qui  'J*^^f*/'**' 
tarn,  V.  John/on.  2  Blaci  Rep.  1157.  hncofti. 

But  it  was  denied  at  5/.  5/.   for  the  King,  and  Denied  upon  a 
5/.  55.  for  the  plaintiff,  and  30/.  towards  cofts,  fuch  ^mall  compofi- 
compofition  being  manifeftly  coUufive.    Ibid.  1157.^'^°* 
ff^aod^  qui  tam^  v.  Cajfm. 

The  defendant  mud  iirft  pay  into  court  thefum  How  to  procctd^ 
pf  money  for  the  King's  (hare  of  the  penaltiesi  and 
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obtain  the  prothonotaries  receipt  or  certificatCi 
file  wing  that  the  money  is  paid  into  court,  an4 
the  receipt  or  certificate  muft  |>e  produced  when 
the  motion  is  made  for  leave  to  compound,  with 
an  z&di\ii  of  the  plainttfy  to  the  followiog  tScSi: 
Affidavit.  J.  S.  of,  (Sc.  the  phintiiF  in  thta  caufe,  maketh 

oath,  and  faith,  That  this  adion  is  brought  for 
500/.  for  certain  penalties  incurred  by  the  defendant 
upon  or  by  virtue  of  an  ad  of^  ps^rliament  made, 
Uc.  (here  ftate  the*  title  of  the  ad).  And  this 
deponent  further  faith»  That  it  hath  been  agreed 
to  apply  to  this  honourable. court  for  leave  to  com- 
pound this  adion,  upon  condition  of  defendant's 
paying  the  fum  of  ;^.  to  the  crown,  and£. 
to  this  deponent,  together  with  the  cofts  of  this 
fuit,  and  of  this  application  to  be  taxed:  Anddiis 
deponent  further  faith.  The  above  tfernw  u^ 
the  real  and  only  terms  upon  which  this  caufe  is 
to  be  compounded,  and  no  other  whatever;  and 
that  he  this  deponent  hath  not  rcv^eived,  nor  h-th 
^r  have  any  perfon  or  perfuns  whaifocver  received 
for  his  ufc,  nor  doth  he  intend  hercafterto  have, 
demand,  or  receive,  of  the  defendant,  more  than 
the  fum  of  £.  as  above-mentioned,  nor  n  Mf 
perfon  or  perfons  by  his  order  or  appointmcpt,  ot 
for  his  ufe,  or  for  the  ufc  of  any  other  perfon  or 
perfons,  to  his  knowledge,  or  with  his  privity  or 
confent,  to  have  or  receive,  for  the  compounding 
this  adion,  more  than  the  faid  fum  ofj^.  ^^^ 
the  cofts  to  be  taxed* 

The  plaintiff  and  defendant  muft  each  havcafer- 
jeant,  the  one  to  wove /or  ieovt  to  compoundy  and  the 
other  to  confent.  Fee  ioj.  bd.  each  ;  in  the  even- 
ing draw  up  ruU  with  the  fccondary  and  fervccopf 
on  the  oppofite  attorney. 


atlifttatfcBt 
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ARBITRATION,  or  arbitrage,  is  where  the 
parties^  injuring  and  injured,  fubmit  all 
matters  in  difputeyConcerningany  perfonalchattel^t 
or  perfonal  wrong,  to  the  judgment  of  two  or  more 
arbiters  or  arbitrators  who  arc  to  decide  the  con- 
troverfy :  And  if  they  do  not  agree,  it  is  ufual  to 
add,  that  ^mother  perfon  be  called  in  an  uoipire  ('m- 
ftraier  or  imparjj  to  whofe  fole  judgment  it  is  then 
referred  ;  or  frequently  there  is  only  one  arbitrator 
originally  appointed.  This  decifion,  in  any  of 
thcfe  cafes,  is  called  an  award ;  and  thereby  the  « 

queftion  is  as  fully  determined,  and  the  right  tranf- 
ferred   or  fettled,  as  it  could  have  been  by  the  ' 
agreement   of  the   parties,    or  a  judgment   of  a 
court  of  juftice.     Experience  has  (hewn   the  great 
ufe  of  tbefe  peaceable  and  domeftic  tribunal-,  cfpe^ 
cially  ill  fettling  matters  of   account,  and   other 
mercantile  tranfadlions,  which  are  difficult,  and 
almoft  impoflible  to  be  adjuHed  on  a  tri^l  at  law; 
the  legiflature  has  now  eftablilbed  the  ufe  of  them, 
as  well  in  controverfies  where  caufes  are  depending, 
as  thofe  where  noadion  is  brought,  and  which  dill 
depend  upon  the  rules  of  the  common  faw  :  EnzSt- 
ing  by  Stat.  9  (sf  10  fV  3.  c.  15.     1  hat  all  mer- ^,,^^,„^^  ^^^ 
chants  and  others,   deuring  to  end  any  contro- denring  co  end 
verfy  (for  which  there  is  no  other  remedy  but  by  controwerfiet  br 
perlonal  aftion  or  fuit  in  equity)  may  agree,   that  J^J^^^^^V^' 
their  fubmiffion  to  arbitration  or  umpirage  of  any  mifTion  to  the 
perfon,  C^f,  (hall   be  made  a   rule  of  any  of  his  »^»'^ ''^  "J 
roajclty's    courts    of    record  ;  which   agreement,  ^''^  *"' 
&r.  {hall,  upon  producing  an    affidavit  made  by 
thewitneires  thereunto,  or  any  of  them,  in  court, 
he  entered  and  filed  of   record  oF  the  faid  court, 
and  a  rule  (hall  thereupon  be  made  by   the  fame 
court,    that    the    parties    (hall    fubmit     to,    and 
finally  be  concluded  by  the  arbitration  or  umpi. 


^ag«i 
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obedience,  party 
Beglcfiing,  fub. 
jf  it  CO  attic h- 
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rage,  (ffr.  And  in  cafe  of  diTobedicnce,  the  pvty 
negleding  (hall  be  fubjed  to  all  the  penalties  of 
contemning  a  rule  of  court;  unlefs  fuch  award 
(ball  be.  fet  afide  for  corruption  or  other  miflbelia- 
viour  in  the  arbitrators  or  umpire,  proved  oa 
oath  to  the  court  before  (hi  lafl  day  of  the  fuxt  Urm 
after  the  award  is  mad^* 

In  confequence  of  this  ftatute  it  is  noi?  become 
a  confiderable  part  of  the  bufinefs  of  the  fuperioc 
courts  ^o  fet  afide  (uch  awards  when  partially  or 
illegally  made  ;  or  to  enforce  their  execufioOy 
when  legal,  by  the  fame  procefs  of  contempc  at 
is  awarded  for  difobedience  to  thofe  rulA  and 
orders  which  are  {(Tued  by  (he  courts  tbemfdves. 
But  in  a  cafe  where  the  parties  attempted  to  fet 
a(jde  an  award.  Lord  Hardwicke  faid,  that  the 
only  ground  to  impeach  an  award,  is  coilufion,  or 
grofs  mifbehaviour  of  the  arbitrators,  or  otbcrwi(e 
it  is  filial  and  binding  upon  all  parties,  otherwife 
.no  perfons  would  ever  undertake  to  be  arbitrators. 
3  M.  529. 

Where  the  objedions  arife  upon  the  face  of  the 
award,  they  may  be  made  at  any  time ;  but  where 
^the  party  complains  of  corruption  or  ill  pradice,  he 
muft  do  it  within  the  fecond  term.  Barnes  56. 
Stiphen/on  v.  Brcwning* 

N*  B.  This  means  after  a  rule  of  reference. 

An  award  of  general  releafes,  on  a  fpecial  re* 
ference,  is  good  for  the  matters  referred,  and  void 
as  to  the  reft.  Pickering  v.  Watfin.  2  BM* 
Rep.  I II 7. 

If  an  award  is  made,  and  the  party  will  not  per- 
form it,  fuch  aa  not  paying  the  money,  (^c.  at  the 
time  and  place  therein  mentioned,  and  you  have  at- 
tended for  that  purpofe  ready  to  receive  it ;  firft 
proceed  to  make  the  fubmiffion  a  rule  of  court, 
upon  an  affidavit  of  the  due  execution  of  the  bond, 
thus: 
Affidavit  of  the       C.  G.  of,  isfc.  malceth  oath  and  faith.  That  be 

dur  execution  of  ^^5  prefcnt  at  thc  time  of  figning  and  fealiog  the 
the  bond.  *-  *     ^  \^„4 


Within  wbat 
lime  to  make 
itoc  objeitioo. 


If  an  tward  is 
inadef  then  to 
proceed  by  mak 
ing  the  (iibmif- 
fion  a  role  of 
court. 
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bond  or  obligation  hereunto  annexed,  and  C»  D. 
of)  &r.  therein  mentioned,  did  duly  fign,  feal^  and 
as  bis  a&  and  deed  deliver  the  faid  t^nd,  in  the 
l^refence  of  this  deponent,  and  that  the  name  C.  D. 
let  and  fubfcribed  oppoiite  the  feal  of  the  faid  bond, 
is  of  the  proper  hand-writing  of  the  faid  C»  Z>«  and 
that  the  name  C.  G.  fet  and  fubfcribed  as  the  wic- 
nefs  thereto,  is  of  the  proper  hand- writing  of  this 
deponent. 

This  affidavit  is  to  be  ingrofled  on  a  treble  fix-  How  to  proceed 
penny  flampt  paper ;  give  it  to  a  fcrjeant  "  to  movt  JJ  Mttnitudi^ 
*•  t§  maki  tbi  fubmiJJUn  a  ruU  of  court  j*  pay  him  "*"  ' 
lox,  bd.  draw  up  the  rule  with  the   fecondary  ; 
|>ay  according  to  length,  make  copy  thereof,  and 
of  the  award,  with  the  names  of  the  arbitrators  and 
witnefies,  then  the  perfon  who  is  to  receive  the 
money  muft  demand  the  money,  which  not  being 
complied  with,  make  the  following  affidavit  to  move 
for  an  attachment,  and  alfo  an  affidavit  of  the  due 
execution  of  the  award  \  which  fee  in  p.  688. 

J.  B.  plaintiff. 
In  the  C.  P.       Between  and 

C.  D.  defendant. 

A.  B.  of  Fkit'Jlrgit^  London^  grocer,  maketh  Aflia«»it  of  tht 
oath  and  faith.  That  he  this  deponent  did,  on  the  ^„*f^,""^  "^  *•* 
4th  day  of  June  laft,  perfonally  attend  from  the  hour 
of  one  until  the  hour  of  two  of  the  clock  in  the 
afternoon  of  the  fame  day,  at  the  Mitro  Tavirn,  The  place 
Flat'llriity  London^  and  then  and  iheredemanded  of  ^^f^  *"  ^* 
the  above-named  C.  D.  who  alfo  attended,  the  fum  ^**'  * 
of  5oA  awarded  due  to  this  deponent,  purfuant  and 
agreeable  to  a  certain  award  in  writing,  which  is 
hereunto  annexed  ;  but  the  faid  6\  Z>.  did  not  then 
pay  to  this  deponent  the  faid  fum  of  50/.  or  any 
part  thereof:  And  this  deponent  further  faith.  That 
having,. on  Thurfday  next  after  one  month  from 
EafiiTm^zy^  in  this  prefent  Eqftir  term,  caufed  the 
fubmiffion  of  this  deponent,  and  the  faid  C,  D.  to 
S  the 
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the  faid  award  contained  m  a  certain  bond  or  ohK« 
gation,  bearing  date  the  firft  day  of  May  1790,  to 
be  made  a  rule  or  order  of  tbis  honourable  court,  be 
this  deponenr,  on  the  day  of  ,  (erved 

the  faid  C,  />.  with  a  true  copy  of  the  faid  rule 
9r  order  of  this  honourable  court,  and  at  the  hme 
time  fliewed  htm  the  faid  original  rule  or  order : 
And  this  depofient  fortber  faith.  That  he  did  at  the 
fame  time  demand  of  him  (he  faid  C.  D.  the  faid 
fum  of  50/.  fo  awardtd  due  to  this  deponent  as 
aforefaid  \  but  the  faid  C  />.  did  not  pay. the  fame 
to  this  deponent ;  and  this  deponent  further  faith. 
That  the  whole  of  the  faid  Aim  of  50/.  novf  remaiDi 
due  and  owing  to  this  deponent,  purfuant  to  the 
faid  award. 
Hd«r  to  move         Give  affidavits  to  a  ferjeant,  *^  to  move  fir  an  at* 
fcr  be  ait^b-    cc  fachtnent  for  mt  faying  thi  monty  on  the  award  ht 
'  •'  fwrjuance  of  afuie  of  courty*  fee  lOi.  6</. ;  it  is  a 

rule  to  ibew  caufe,  therefore  draw  up  fame  with  the 
fecondary,  ar.d  ferve  copy  thereof;  make  affidavit 
of  the  fervice  of  faid  rule,  and  (hewing  the  original 
rule,  then  give  ferjeant  one  guinea  with  it,  to  mile 
It  abfolure,,  which  being  done,  draw  up  rule  with 
the  fecondary,  and  then  make  out  an  attachment, 
fign  it  with  proihonotaries^  feal  7^.  get  a  warrant 
thereon,  and  give  it  to  your  officer,  pay  bimonc 
guinea  for  the  caption.  7'he  common  attachment 
for  a  contempt  will  do,  only  put  the  fubftance  of  the 
rule  at  the  foot  thereof. 

It  is  beft  for  the  attornies  to  get  their  witnefts 
fworn  in  court  whilft  they  are  there,  pay  15.  each, 
enter  their  names  on  a  piece  of  paper,  and  thecaufe| 
give  it  to  the  crier  for  that  purpofe. 
Ut  w  f  o  proceed  Get  order  of  nift  prius  fcpm  Mr.  Randall^  or  if  at 
fcieVcel*  '^  ^^*  ^^^^  ^^  the  judges  ajfociate^  upon  which  the  ar- 
bitrator will  appoint  a  time  and  pl-ice  for  both  par- 
ties to  meet ;  and  plaintiff's  attorney  ferves  a  copf 
of  the  order  of  nift  prius  on  defendant's  attorney, 
give  arbitrator  (jf  an  attorney  or  counfel)  ihebrieif 
that  were  delivered,  if  not,  a  copy  of  the  cafe  oit 
each  fide,  and  names  of  the  wititefTts. 

1  u. 
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If  the  arbitrators  does  not  finifh  in  time,  you  may  if  arb-traror  don 
enlarge  the  order  by  content ;  but  firft  move  that  the  "*»^  ^"'^^  .**" 
order  of  nifi  prius  may  be  made  a  rule  of  couit,  ^y  beeaiarged. 
which  is  done  by  giving  the  ord^r  to  a  ferjeant  for 
that  purpofe^  fee  loi.  6d. ;  draw  up  rule  with  fe« 
condary,    pay  according   to   length,    feive    copy 
on  the  oppofite  attorney,  then  give  brief  to  a  fer- 
jeant, with  10/.  6i.  to  move  to  enlarge;  and  the 
other  fide  alfo  gives  a  brief  to  a  ferjeant  to  confent } 
fee  lOi.  &/.  draw  up  rule  with  the  fecondary,   pay 
according  to  length  :  an  appointment  muft  again  be 
made  by  the  arbitrator  at  the  foot  of  the  rule,and  a 
copy   roa^e  and  ferved  as  before,  on  the  oppofite 
attorney,  to  attend. 

When  the  award  is  made,  the  arbitrator's  attor-  Awird. 
ney  gives  notice  to  the  attornies,  that  the  fame  is 
ready^  and  that  each  may  have  his  part  on  fuch  a 
day,  on  payment  of  his  expences. 

If  the  award  is  in  favour  of  the  plaintiff  or  defend-  How  to  proeeei 
ant,  cofts  arc  of  courfe  given  as  to  the  fuit  by  the  ^^^^^"^ 
rale,  therefore  get  an  appointment  from  the  protho- 
noury  at  the  foot  of  the  rule  of  court  to  tax  the 
cofts  ;  ferve  copy  thereof,  and«appointment,  on  the 
plaintiff's  attorney,  and  upon  attendance,  the  pro* 
thonotary  will  tax  the  cofts,  and  mark  them  on  the 
rule;  and  if  the  party  againft  whom  the  award  is, 
does  not  pay  the  money,  make  a  copy  of  the  rule 
of  court,  and  the  prothonouries  allocatur  thereon, 
and  alfo  a  copy  of  the  award,  and  let  your  client 
the  plaintiff  firft  examine  copies  thereof,  then  let 
him  deliver  the  copies  to  the  (4^fendant)\  (hew  the 
original  order  and  awards  and  demand  the  money* 
vrz.  .the  fum  awaked,  and  the  cofts,  if  he  does 
not  pay  them,  move  on  the  following  affidavit  for 
an  attachment* 

M  B*  A  letter  of  attorney  may  be  made  for  this 

'purpofe,  but  it  is  tooexpenfive,  as  there  muft  be  an 

affidavit  of  the  due  execution,  and  the  attendance. 

A.  B.  of,  i^c,  the  plaintiff  in  this  caufe,  maketh  AffidivtCof 
Wh  and  (aitb.  That  he  this  deponent,  on  the  ^t'^t^^^ho 

day  of  laft,  perfonally  ferved  the*  above  de-  *"        *  *" 

fendant 
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coftMnd  thede-  fendant  with  t  true  copy  of  the  rule  and  o&eaAir^ 
amcf '  ^  ^"^  ^'^^  '  ^^^^  ^^^y  of  the  award  hereunto  annexed^ 
and  at  the  fame  time  (hevped  him  the  original  raie, 
allocatur  and  award,  and  demanded  of  him  the  faid 
defendant  the  payment  of  the  fum  of  20L  awarded 
due  to  this  deponent  by  fKG,  of,  &c.  the  arbitrator 
named  in  the  faid  award,  and  alfo  the  payment  of 
the  fum  of  14/.  for  the  cofts  mentioned  and  allowed 
to  him  the  faid  plaintiff  in  the  faid  caufe  j  but  the 
faid  defendant  refufed  to  pay  the  fame,  or  any  part 
thereof,  and  the  fame  fiill  remains  due  and  owing 
from  him  the  faid  defendant  to  this  deponent. 
Affidtvtt  of  doc       ff^.  T'.  of,  i^c.  gentleman,  maketh  oatt^and  (kith, 

Hr'^d'^to^blf '*'*'  '^^*^  ^^  ^'*^  ^^^  '^'  ^'  °^'  ^^-  ^8"»  f^*'>  puWilh, 
m»At  bj  ooe  of    and  declare  his  final  award  and  arbitrament  between 
Ike  witncOet.     J.  B.   of,  i^d  merchants,  and   C.  D.  of,    &r» 
woollen-draper,  bearing  date  the  day  of 

,  1789;  And  this  deponent  further  £uth« 
That  the  name  ff^.  G.  fee  and   fubfcribed  againft 
the  feal  as  the  party  executing  the  faid  award,  13  of 
^  the  proper  hand-writing  of  the  faid  ff^.  G.  and  thai 

the  names  ff^.  T.  and  J.E.  fet  and  fubfcribed  there* 
to  as  witnefFes,  attefting  the  execution  of  the  Aid 
award,  are  of  the  refpedive  hand-writiDgs  of  this 
deponent  and  the  faid  J,  E. 
VThm  bail  is        Frequently  where  there  is  bail,  and  a  reference  it 
taken,  »ndi      propofed  at  the  trial,  the  plaintiff,  to  fave  the  bail, 
IScr«S^^^^^^  fubjeato  the  reference;  in  that 

to  proceed.  cafe,  when  the  award  is  made,  if  in  favour  of  the 
plaintiff,  he  may  make  his  eledion  whelher  he  will 
proceed  or  not  under  the  rule  of  reference,  or  on  the 
verdia :  If  he  proceeds  in  the  latter,  the  cofb  muft 
firft  be  taxed ;  copy  rule  and  award,  ferve  fame  aind 
demand  the  fum  awarded,  and  cofts,  in  the  fame 
manner,  as  if  he  meant  to  proceed  under  the  rule| 
and  on  affidavit  of  fervice.of  the  rule,  the  prothono* 
taries  allocatur  thereon,  and  a  copy  of  the  awards 
and  demand  of  the  money.  Barnes  58.  R^aJ  v. 
Garnett.  Move  the  court  that  the  poftta  may  be 
delivered  to  the  plaintiff,  in  order  to  take  out  exe«> 
cution  forlbe  money  awarded  and  cofisj  which  be- 
ing 
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ing  made,  draw  up  the  rule  as  ufual  wich  the  fe- 
condary,  make  affiJaviCofche  fervice,  and,  (hew-  , 

ing  the  original,  and  oil  motion,  the  court  will 
make  the  rule  abfolute ;  draw  up  fame,  and  apply 
tothe  marfhal  for  the  p^flia,  who,  on  producing 
the  rule,  will  give  it  to  you  :  fign  judgment  with 
the  prothonotaries  (firfl  (lamping  the  po/iea)i  get 
the  prothonotary  to  tax  the  coAs,  and  then  take  out 
execution.  N,  B»  You  are  entitled  to  all  the  fub- 
fequent  cods.  If  the  award  is  for  a  jefs  fum  than 
the  Ferdid,  enter  a  remittitur  on  the  roll,  and  levy 
fir  tbifum  awarded  and  coJU  oy\ly. 

Vecdidforplaintiff  for  fecurity.     Reference  byifverdJ^fcc 
rule  to  three  of  the  jurors.     Award  in   plaintifFs"^"*  "^ 
favour.     Rule  obtained  to  (hew  caufe  why   the  ^^J^'^'^^Jj^^'^ 
poftea  (hould  not  be  delivered  toplaintifF,  to  take  due  execution  of 
out  execution  for  the  money  awarded.     Objedinn  «*»<*.  '"^  «*«- 
by  defendant,  that  no  affidavit  was  produced  of  the  "*"^^^j^^y"^°*^* 
due  execution  of  the  award,  or  of  a  demand  of  the  move  tor  exe* 
money,  which  the  court  held  to  be  as  neceflary '  as  «««on« 
if  the  motion  had  been  for  an  attachment  ;  and  the 
rule  was  difcharged.     Ready.  Garnett,  Barnes  gS. 

The  court  will  compel  a  witnefs  to  make  an  affi- 
davit of  the  execution  of  the  bond,  on  refufal. 
Barnes  58. 


Y  y  CotpO- 
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Corpordtiott0« 

Praecipe  to  be     •CORPORATIONS  aggregate  muft  fuc  and  dereiKl 
filed  with Cuftos  1^  ^    attorney;  and  therefore  the  proper  proccfs 
againU  them  is  by  original,  C^.Li/. 66.  ^.   incjan* 
not  be  outlawed,  10  Co.  32.  h, ',  nor  can  they  be  at- 
tached.    As  outlawry  does  not  lie  againft  a  cor- 
poration,  thereforie  trefpafs   does  not  lie  againft 
them  ;  for  a  capias  and  txigentdo  not  go.  Bn,  Abr. 
title  Corp^  43. 
How  thtynvft       If  a  corporation  Aie,  they  rmift  fue  in  the  natnc 
^"«*  of  the  corporation,  by  an  attorney  appointed  oodcr 

the  feal  of  the  corporation. 
And  if foed,how.      And  if  fued,  it  muft  be  fued  by  its  name  of  in- 
corporation by  original  writ;  and  in  order  to  foe  a 
corporation,  the  piainciff's  attorney  muft  make  out 
^pfacipe  for  an  original  writ,  which  muft  be  taken 
to  the  curfitor  of  the  county  where  the  vcnui  is 
N.  B.  A  wirrsnt  laid  ;  after  it  is  fealed,  take  it  to  the  (heriff*s  office, 
or  rriinute  muft  ^^d  get  a  fummons  thereon,  pay  2j.  4</.  officer  «*.; 

be  filed  0T\%         .c      i^  u  j  ■    TT    l  ■- 

28.6d.  flamp.     "  ^"^7  app^^*"*  ^"^11  proceed  agamit  them  as  in 
other  cafes  j  if  nor,  upon  fummomri  fecit  being  re- 
turned by  the  (berifF,  file    the  original   with  the 
cujios  brevium^  pay  4^*  and  for  an  ab(frad  of  the  writ 
and  return  td, ;  make  out  a  dijlringas  as  againft  a 
member,  and  proceed  to  diftrain  in  the  fame  man* 
ner  :  but  I  believe  it  feldom  happens  that  aiySfm^tfi 
goes,  as  their  town  clerk  generally  appears,  if  of  a 
borough  or  city  \  if  of  a  college^  an  attorney  is  proper- 
ly appointed. 
Cap'sstdrefpon.      Defendants,  the  bailifts   and  burgeflcs  of  £^ 
■ndpiotccdmgj   Retford^  v^ere  fued  in  their  coporate  capacity,  by 
dcflndar'rjna    common  copioi  ad  rejpondcndum  \  and  upon  affidatrit 
corpcraie  capa-   ofTcrvicc,  an  appearance  w^s  entered  according  to 
^V  ft,'  *id  b      ^^^  fti'fute;  and  plaintiflFentered  adeclaration  in  the 
fufd  by°por.c*     officc,  rcciting  that  dcfend.ints  w^r/  attached t9^^ 
and  diltiirgas.   fwery  which  canr.ot'be.     Defendants  moved  to  Tct 
afidc  the  copiat  and  proceedings  thereon  j  bbjefling 

ihcf 
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they  ought  to  be  fued  by  pcn^  and  dijiringa$.  And 
the  court  were  of  opinion^  that  as  defendants  are 
fued  in  a  corporate  capacity,  the  capjas  ad  refp^n^ 
dendum  is  null  and  void ;  and  rule  to  (hew  caufe 
was  made  abfolute.  It  was  agreed,  that  had  the  de« 
fendaots  themfelv^  appeared,  the  objeflioa  had 
been  waived.  Earner.  415.  Langlsf  v.  B{ulif\ 
Vc.ofEaJl  Retford. 

But  a  corporation  may  fue  in  the  common  way  as  Miy  fue  u 
others,  by  capias,  >     ^^^^^** 

OxoHy  ((T.  )*  The  mayor,  baili(F»,  and- commonalty  Declaration 
of  the  city  of  Oxford,  were  fummoned  to  anfwer  *8*j^*  »"'P<^ 
Jdm  Denuy  in  a  plea  of  trefpafs  on  the  cafe  }  and 
whereupon  the  faid  Jehn^  by  S.  C/.  hia^  attorney^ 
complains.  That  whereas^  the  faid  mayor,  &/. 

The  appearance  is  entered  with  the  filacer,  and  a  Appetraace. 
fr€cipeiz  made  thus:  Oxon^  ((T.)  Appearance  for 
the  mayor,  bailiffs,  and  commonalty  of  the  city  of 
Oxfordy  ats*  John  Defutj  ta  an  original  returnable 
ia  fifteen  days  of  Eajler^ 

7.  K.  Attorney. 

N.  B»  A  memorandum  or  minute  is  to  be  de- 
livered 00  a  2i.  td.  ftamp. 


Y  y  2  Ti?uns 
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Muftbebyorl-   ¥F  an  a£lion  be  commenced  againft  hundredors, 
fiaal.  ^  the  fuit  muft  be  by  origina);  z  firacife  is  to  be 

taken  to  the  curiitors,  and  proceed  as  againft  cor- 
porations. 
How.  To  proceed  againft  an  hundred  on  the  ftatute  of 

hue' and  cry,  13  Ed^  r.  the  plaintiff  muft  take  out 
bis  t>rigtnal  writ,  which  muft  be  tefted  forty  days 
'    after  the  robbery ;  which  forty  days  ar«  allowed  for 
the  hundred  to  take  the  thieves,  by  the  ftatute  d 
JVinton.     3  Lev.  320.  \  and  within  a  year  after  ihe 
robbery,     i  Brownl  154. 
Copy  orisittil  it      ^he  procefs   fervcd  is  a  copy   of  the  original 
"'^  •  writ,  which  procefs  formerly  ufcd  to  be  ferycd  oil 

fome  inhabitant  of  the  hundred.     But  by  Scar.  8 
High  conftaUe   Geo.  2i  c.  16.  /  4.  it  is  enaded  :  That  no  procefe 
oaiy  to  beferved  fQj.  appearance  in  any  afiion  brought  upon  the  fta- 
eeh*  «ho  u'to  '^^^^^  ^^  ^^^  *"^  ^""y*  againft  any  hundred,  fliill 
%\vt^^\i\\c  no-  he  ferved  on  any  inhabitant,  fave   only   upon  the 
tice  thereof  the   high  conftable  of  the  hundred  wherein   the  rob- 
d»^  ""  **       ^^'■y   ^^''    happen;    who    is    required    to  caufe 
public  notice  thereof  to  be   given  in  one  of  the 
principal  market   towns  within  fuch  hundred,  on 
the  next  market  day  after  he  or  they  JbaU  be  fervid 
with  fuch  poocefs;  or  if  there  (hall    happen  to  be 
no  market  town  within  the  hundred,  then  in  fome 
pari(h  church  within  the  fame  hundred,  immedi- 
ately after  divine  fcrvice,  on  the  Sunday  next  after 
his  or  their  being  ferved  with  fuch  procefs ;  and 
he  is  impowercd  to  enter  an  appearance  in  the  faid 
a6lion,  and  alfo  defend  the  fame  on  behalf  of  the 
inhabitants  of  the  faid   hundred,  as  he   (hail  be 
advifcd. 
Venire  facial  to       If  the  defendants  plead,  and  there  is  an  ifloe,thc 
whom  awarded.  ^g„ire  facias^  by  flat.   29  G<tf.  2.  c.i%.f  3.  ftaH 
be  awarded  de  eorpore  comtatus^  except  the  buodred 
againft  which  the  action  is  brought. 


If  judgment  be  given  againft  the  bundndy  the  If  judgment  be 
Iberiff,  l^c.  upon  receipt  of  any  writ  of  execution  R"en«jainft  the 
againft  any  inhabitant,  infiead  of  ferving  the  fame,  Sheriff  to  \htw 
fhall  caufe  the  fame  to  be  ihewn  gratis  to  twojuf-  the  writ  totwo 
tices  of  the  county,  riding,  or  divifion  (whcreofonc  J"'^'"*»'|^}*®*'* 
to  be  of  the  quorum)^  who  arc  to  caufe  fuch  taxation  lhe*du?gei!  m 
and  aiTeflinent  to  be  made,  and  to  be  levied  accord-  hySw.  %'jEIim^ 
ing  to  the  ajih  £//z.  (viz.-  by  the  conftables,  fa^r,  *•  'S' 
lateably  and   proportioably,  t!^c.)y  in  which   tax- 
ation and  afleiTment  there  ihall  be  provided  and  in- 
cluded^ o\vr  and  above  what  the  cofls  and  damages 
recovered  by  the  plaintiiFin  fuch  action  (hall  amount 
to,  all  fuch  juft  and  neceflTary  expence><,  which  the  « 
high  conftable  of  the  hundred  hath  been  at  in  de- 
fending fuch  AiStien,  claim'  being  made  thereto  by 
fuch  high  conftable,  before  the  faid  juftices,  upon 
due  notice  for  that  purpofe  given  him  ;  and  the 
mon^  fo  to  be  levied,  to  be  paid  over  by  fuch 
conftable,  ^c.  within  ten  days  after  colledion,  to 
the  (herifFof  the  county,  to  the  ufe  of  the  plaintiff 
in  fuch  adlion,  for  fo  much  as  his  cofts  and  damages 
recovered  (hall  amount  to,  and  to  the  ufe  of  the 
faid  high  con  liable,  for  fo  much  as  his  expencea  in 
defending  the  faid  a£tion  (hall  amount  to;  of  which 
he  (ball  give  an  account  and  make  proof  thereof 
upon  oath,  to   the  fatisfadion  of  the  faid  jaftices, 
before  any  taxation  (hall  bemade  for  reimburfing 
fuch  high  conftable  ;   and  (hall  in  fuch  expences, 
have  no  further  allowance  towards  paying  an  attor- 
ney to  defend  the  faid  adion,  than  what  fuch  at- 
torney's bill  (hall  be  taxed  at,  by  the  proper  officer 
of  that  court  where  the  adlion  (hall  be  brought, 
which  the  faid  high  conftable  (hall  caufe  to  be  taxed 
for  that  purpofe.     Stat,  8  Geo.  2.  c.  i6.  /  4. 

The  7th  fe£tion  of  the  above  a£t  provides,  in 
what  manner  the  conftable  (hall  be  rcimburfed  his 
expences,  in  cafe  the  plaintiff  is  nonfuited,  ^c.  and 
becomes,  or  his  fureties  in  the  bond,  become  in* 
folvent. 

For  proceedings  againjl  jujiiccs  and  cwJiahUs^  vide 
my  Iriflrn  CUr*  K,  B.  574. 

Yy  3  iRepUftm. 
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N  aflion  of  rtplevm  is  founded  upon  a<fFffrd& 

^  wrongfully  taken  an'dwTthouifufficientcaafcj 

fcetng  a  redelivery  of  the  pledge  or  thing  taken  in 
diftrefs  to  the  owiier,  upon  his  giving  fccurity  ttt 
try  the  right,  and  to  reftore  it,  if  the  rig^t  be  ad- 
judged  againft  him.  Formerly  this  wate  by  a  wrft 
of  replevin :  but  this  teing  a  tedious  method  of 
'  proceeding,  the  beads  or  other  goods  were  long 
detained  from  the  owner;  for  wfcjch  rcafon  i\\c 
ftatute  52  H.  3.  c.  51.  dircias  (without  the  writ) 
the  (heriiF  immediately  upon  complaint  to  htm 
made,  Ihfall  proceed  to  replevy  the  goods.  And 
for  the  greater  eafe  of  the  parties,  fecurity  iito  be 
given,  in  purfuance  of  the  ftatutc  13  Ed.  1.  c.  2. 
that  the  party  replevying  will  purfue  his  aftioo,  for 
whiph  purpofe  he  pots  in  pledges  to  profecute  and 
pledges  di  netorno  habendQ,  Bc&des  thefe  pledges,  the 
fufficicncy  of  which  is  difcretionary,  the  ftanitc  ii 
Geo.  2.  r.  19.  requires  that  the  flierilf,  &r.  granring 
a  replevin  on  a  dtjirefs  for  rtnty  fliall  take  a  bond 
with  two  fnretics  in  a  fum  of  double  the  value  of 
the  goods  diftrarned,  cmditioned to  preftcuu  thi  font 
fuit  with  effedi  and  vuitbout  delay  \  which  bond  fliafl 
be  aifigned  to  the  avowant  or  perfon  making  cc^* 
.  nizance  on  requeft  made  to  the  flierifF;  and  if  for- 
feited, may  be  fued  in  the  name  of  the  af&gnee. 
When  fceurity  if  The  flierifF,  On  receiving  fuch  fecurity,  is  iimnc* 
given.  diately  to  caufe  the  chattels  taken  in  diftrefs  to  be 

reftored  into  the  poffeffion  of  the  party  diflraincd 
Either  party  may  upon.     Either  party  may  remove  the  plaint  into 
move  the  plaint,  the  fuperior  courts  of  King's  Bench  or  Common 
Pleas,  the  plaintiff' at  pleafure,  the  defendant  apon 
reafonable  caufe.     Fof  if  in  the  courfe  of  proceed- 
ing any  right  of  freehold  comes  in  queilion,  the 
iheriff  can  proceed  no  further :  fo  that  it  is  ufual  to 
^6  carry 


carry  rt  op  in  the  fifA  itiftance  to  the  courts  of 
if^ifimin/ler  HaU. 

If  the  fiiic  be  in  the  county  court  of  the  flieriflF,  Recotdare  iha 
the  mdft  ufaal  writ  to  remove  the  plaint  is  by  "^"'^J'^**^*^^ 
rtcordarg  fac'uts  loqutlam*    But  if  it  be  in  an  inferi-  county  court, 
or  court  9f  rec^rd^  then  it  mud  be  removed  by  writ 
^  €irU9rar'i^   becaiife  there  the  fuit  is  already  re-    • 
corded,  and  the  re-fu-h  doth  not  go  to  a  court  of 
record. 

The  pcrfon  diftrained  on  is  called  plawuff^  and 
the  pcff^n  diftrainifig,  the  defendant  x>t  avowant* 

In  order  for  a  r^/^-i^,  you  make  out  a  precipe  (or 
the  cinrfitor  of  the  county  where  the  diftrefs  was 
takcA,    thus: 

Ejffix^  Co  w!r,  Recordare  facias  hquelam  between  priedpt, 
A.  S»  againft  J.  fV,  for  taking  and  unjuAIy  de- 
taining the  cattle,   goods  and  chattels  of  the  faid  if  cattle  be  dTr. 
Jl^  B.  •Returnable  l^fore  his  majefty's  juftices   kt  traiaed« 
Wefimtmfter^  in  fifteen  days  of  Eafter^  on  the  pare 
of  A.  B,         '  R.  L.  Attorney. 

If  defendant  removes,  /ay  on  the  part  of  the 
avowant : 

This  frsecipe  is  taken  to  the  curfitOr  of  the  How  to  obtain 
county,  at  the  curfitor's  office,  Chanetry^ane^  with  a  writ. 
2i.  bd.  fiamp  warrant,  purfuant  xojiat.  25  Geo.  3.  c. 
80.  pay  forrame5J.  It  is  neceflary  you  fhou|d  inform 
the  curfiior  of  the  next  county  <ourt  day.  This  writ 
is  taken  to  the  fteriff  for  allowance  and  return, 
pay  him  for  fame  i6x.  bd. 

How  to  proceed  if  brought  by  the  Plaintiffs. 

When  the  flicrifF  has  returned  the  writ,  you  file 
it  wtth  the  filacer  of  the  county,  who  gives  a  rule 
for  thedefendant  to  appear ;  pay  with  ftamp  3/.  34/, ; 
if  he  docs  not  appear  within  time,  the  plaintiff 
befpeaks  a  writ  of  fone  of  the  filacer ;  pay  him  for 
fane  55.  id»  feal  7^.  get  a  fummons  from  the 
llieriff,  whofe  oflicer  will  ferve  defendant  with,  or 
leat'c  at  his  houfe.  If  the  defendant  dote  not  enter 
Y  y  4  his 
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his  appearance  on  or  berore  tii  appearand  iof  •f 
the  return^  then  on  a  return  of  nihil  by  the  fberiff  on 
the  pcniy  the  filacer  will  make  out  a  diftriogas; 
pay  51  id.  feal  id.  aod. proceed  to  diftrain  in  che 
fame  manner  as  you  do  on  a  daujumfngit  for  non 
appearance,  Praff,  Reg*  371.  only  theifiues  will 
be  4,0s*  on  the  firft,  4/.  on  che  fecond,  Si,  on  the 
third,  &£.  but  before  be  can  obtain  fame  of  the 
flberifF,  he  muft  pay  the  cofts  of  the  fevcral 
dijiringcs*s. 

EJftXy  to  wit.  Appearance  for  J.  W,  ats.  J.  Bn 
to  a  rec^rdare  facias  loquelam  returnable  is  fifteen 
days  of  EaJUr.  f.  L.   Attorney. 

N.  B,  A  memorandum  on  a  %s.  6d.  damp  is 
necefl'ary. 

When  the  defendant  has  entered  his  appearance, 
the  plaintiff  declares  as  in  other  cafes,  and  gives  a 
rule  to  avow,  to  which  the  plaintifF  pleads  in  bar, 
and  may  be  compelled  fo  to  do  by  giving  a  rule  for 
that  purpofe  with  the  fecondaries,  but  before  judg- 
ment a  demand  muft  be  made  of  the  avowry,  or 
plea  in  bar.  And  if  (he  plaintifF  prevails,  he  is  to 
recover  his  damages  and  cofls,  he  having  already 
his  goods  returned  on  pledges^ 


£hw  to  proceed  if  tbeRecordare  be  brought 
by  Defendant. 

A  precipe  is  made  as  before  on  the  part  of  the 
defendaor,  and  a  2x.  bd.  fiamp  to  be  taken  with  it 
to  the  curfitor,  who  makes  out  the  recordarei  when 
fealed,  get  it  returned  by  the  fherifF,  file  it  with 
the  filacer,  pay  31.  yi.  who  gives  a  rule  to  declare, 
and  in  default  thereof  he  fighs  a  nonpr9S  on  a  double 
half  crown  fiamp  paper,  'payhim6x«  no  warrant  of 
attorney  necefTary  to  be  filed.  And  if  it  be  a  r#- 
plevin  for  nnt^  the  defendant  may  then  get  the 
(her iff  to  aflign  the  bond  purfuant  to  the  ftatuie 
]  I  Geo,  2.  c.  19.  and  after  getting  fame  flaoped, 
put  it  in  fuit  the  fame  as  on  a  bail  bond. 

Of 


Of  Notice  to  Plaintiff' of  fling  the  Recordarc. 

It  has  been  determined,  that  if  the  defendant  does 
not  file  the  ncordan  at  the  day  in  which  it  is  re- 
turnable, he  (hall  give  notice  to  the  plaintiff's  at- 
torney of  filing  it.  Taylor  v.  Blaxland.  Praff. 
^i'  370. 

And  the  court  was  of  opinion,  that  notice  ought  (Notice  ousht  to 
to  be  given  in  replevin  of  the  filing  of  re-fa-lo  if  ^c  given, 
brought  in  after  the  four  days,  and  that  a  declara- 
tion ought  to  be  called  for  in  writing,   and  there- 
fore fet  afide  the  return*  babgnd*  which  had  been 
iffucd  without  fuch  notice.     Cockis  Rep.  55.  S.  C. 

The  plaint  being  removed  by  recordare  on  the  If  plaint  be  ra. 
part  of  the  defendant  in  replevin,  returnable  in  fif-  f^^^  *»y  <>e- 
teen  days  oi  Eajier,  was  filed  with  the  filacer  the  K«rt.«o«i 
29th  of  ^pril  1789,  and  a  rule  to  declare  given  on  appcftraoce  daj, 
fame  day  :   Eafter  term  began  that  day.     The  dc-  ^  ""'^  "•^ 
fendant  figned  his  judgment  of  nonpros  for  not  de-  ^^Jf"    "  '*" 
daring.     Motion  to  fet  it  afide  on  the  ground  that 
no  demand  of  declaration  was  made,  but  the  court 
held  it  not  necefiary,  and  difcharged  the  rule  with 
cofts.     fames  v.  Moody.     This  is  reported  in  H. 
Black.  Rep.  281.    But  no  dates  are  there  flated. 
I  had  (he  dates  from  the  filacer. 

It  is  to  be  obferved,  that  iht  recordare  if  brought  W^«n  to  be  filed 
by  the  defendant,  fliould  be  filed  on  or  before  /A^  dU'Ja^„VwUh. 
appearance  day  of  the  return^  io  as  to  prevent  notice  out  notice. 
to  the  plaintifF.    If  not,  then  a  copy  of  the  rule  to 
declare  given  by  the  filacer,  muft  be  ferved  on  him 
or  his  attorney,   if  known,    and  a  demand  made 
thereof  before  a  nonpros  can  be  figned.    But  if  filed 
>i  time^  the  filacer  has  always  figned  a  nonpros^  with- 
out a  demand  being  made  of  the  declaration. 

If  defendant  brings  the  re^fa^lo^  and  does  not  When  a  proce. 
gftt   it   returned  and   filed  within  two  terms^   the  ^«"^®  ^*"  ««• 
plaintiff's  attorney  muft  apply  to  the  fiiacer  for  his 
certificate  that  the. fame  is  not  returned  and  filed; 

which 
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which  is  a  certificate  for  the  curfitor  of  the  counCT* 
to  warrant  hioi  to  make. out  a  writ  of  procedendo^ 
which  is  to  rematid  the  ratife  to  the  coomy  xxmn 
again  to  be  there  determined* 
If  aiflreft  be  not      In  cafe  tht  dittrcfe  be  talcei!  for  «ny  otiwr  caufe 
taken  for  rent.    ^^^  ^^  ^^^^^  yfi\xtn  the  Tfile«kt)ipes  for^lccltrarion, 
the  defendant  muft,  after  niffipros  for  not  dedai ing 
in    due  time,  ifi^eout  a  writ  of  returns  habendo^ 
which  is  made  out  by  the  filacer,  then  leave  it  wi^h 
the  {heriiF  for  a  return ;    if  he  returns  ehitrgattr 
tlicreon, .  a  wf it  of  capias  in  witbematH  ifues^  and 
then  an  atias  and  phiriei^  which  ahe  mode  4>ttt  hy 
the  filacer. 
If  plaiDtlflTdicfi.       If  the  plaintiff  tites  afcer  declaration,  and  before 
avowry,  defendant   cannot  have  a  returno  b/ibauTy 
but  may  diftrain  again.     2  fyHf,  83,     Ctdfield  v. 

ifca«iei«fmmd  If  the  caufe  has  been  ^removed  by  either  ^rty, 
fcy  either  pwy,  ^nd  after  the  defendant  has  appeared  he  does  not 
nion,  aiM«j*M^^**^  ^^  pfoceed  further,  or  if  the  caufe  has 
may  be  figiitd,  1)tcn  rcttiioved  by  the  defend  ant,  and  plaintiff  dees 
*"•  ^hl^c^''^  "^^  declare  after  hile  fcrved,  the  defendant  may 
inquiry©* da"  ^^^  ^  tionpro^  and  if  tht  diftrefs  is  fnadi  for  rtnty 
maget.  he  may  proceed  to  execute  a  writ  of  inqyiry  of 

thmages,  purfoant  to  the  ftacuie  17  Car.  2.  c,  7, 
tvhich  enads,  that  whehfoever  -any  piaimiiF  fiiali 
be  nonfuit  before  rfTue  joined, in  any  fu it  of  replevin 
by  plaint,  or  Writ  removed  in  any  court  at  Wgft'^ 
rnirtfier^  that  the  defendant  making  a  fuggeftipo, 
in  nature  of  an  avowry  or  cognizance  for  rent,  lo 
afcercain  the  court  of  the  caufe  of  diftrefs,  the  court 
upon  his  prayer  Ifhall  award  a  writ  to  the  fheriff, 
to  intjuire,  t^c.  the  fum  in  arrear,  and  the  vakie 
of  thediftrefe,  of  the  execution  of  which  fifteen  days 
Doticeihall  be  given  to  the  plaintiff  or  his  attorney; 
and  on  return  of  the  inqulfitioo,  the  defendant  (hall 
have  judgment  to  recover  the  rent  in  arrear,  if  the 
goods  diilrained  amount  to  it,  t)therwife  to  the  va- 
lue of  the  diftrefs,  with  full  cofls,  for  which  he  a>ay 
have  execution  by /./a.  tlegii^  ok- otherwife. 

SiO. 


f^ 


&iff.  3.   Gives  rtic  like  remedy  to  the  avowant, 
£^r.   upon  a  jotJgmcnt  given  for  him  on  demurrer. 

That  in  all  cafes  aforeiaid,   where  rhe  value  df  if  not  fufficieoe, 
the  cattle  diftraified  as  aferefaid,  thall  not  be  found  "  ^^iftni^  •pin- 
to the  full  value  of  the  arrears  diftraified  for,   that 
the  party  to  whom  fuch  arrears  were  due,   his  ex- 
ecutors or  admintft raters,  may,  from  time  to  time, 
diilrain  again  for  the  refidue  of  the  faid  arrears. 
Nonfuit  in  replevin,   avowant  executed  a  writ  of  Nooruic  inqaliy 
inquiry  after  a  writ  of  fecond  dcrrverance  fwhich  f'^""!" '"*' 
IS  a  fuperfedcas  to  the  writ  rtturno  huhndo)^  and  ^^^e. 
bc*d   good.     Cooper  v.  Sherbrooh,     2  fyiif.    116. 
Vide  Hamts  426.  5.  C 

The  defendant  may  chufe  which  way  he  will  May  chule 
proceed,  cither  by  taking  the  bond  on  the  nonpros  ^fn**\^^  ^^ 
figncd  for  want  of  declaration,   or  by  writ  of   in- 
tjuiry  after  fuggeflion  made,   provided  the  diftreft 
be  for  rent. 

If-  plainttfF  be  nonfuited  for  want  of  a  plea  in  NoDfuitfor  wmt 
bar,  ihe  avov^ram  may  fue  the  furcties  on  the  bond,  •'  P***  "*  *>"• 
and  need  not  execute  the  writ  of  Inquhy  for  hi^ 
damages.  fVaterman  v.  2/j.  2  fVUf.  41,  But 
where  a  bond  was  taken,  and  actions  brought 
thereon,  it  was  offered  to  refer  the  damages  and 
cofts  in  the  original  adlion,  a.nd  the  cofts  on  the 
bond,  to  be  fettled  by  the  prothonotary,  which  the 
court  thought  reafonable.     Ibid. 

If  the  plaintiff  is  nonfuited  after  iffue  joined,  or  Nonfuit  iffet 
if  a'verdi^  is  given  againft  him,   the  jury  (hall  in-  »^«^«J®*'>«^- 
quire  of  the  rent  in  arrear,  and  the  value  of  the 
goods  diftrained,  &c.     Siat.  17  Car.  2.   c.  7* 

The  11  Geo.  2.   c.  19.  /  22.  Gives  defendant  DosUe  cofts. 
double  cofts  on  a  nonfuit,  difcontinuance.  or  judg- 
inent.    But  a  feizure  fur  a  heriot  cuftom  is  not 
within  the  ftat.     Lloyd  v.  fVinton*     2  fVilf.  28. 
as  to  double  cofts. 

Court  held,  that   as  well   the  high  (heriff  and  Shrrlff,  *«. 
under  (heriff,  as  the  replevin  clerks  are  anfwerable  ■'*^^*"'**** 
to  the  defendant  in  replevin  for  the  fufficiency  of 
the  pledges.     Richards  v.  J^on*     2  Blaci.   Kep. 
1220. 

Per 
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JBififitbin* 


try,  may  afTelfl 
Che  damagei. 


Noafaie* 

After  vert^ift 
STowant  ihall 
take  bond  aiid 
foe  oa  iu 


Same  jary  who  Pit  Cut.  The  fame  jury  who  tried  the  iflue  may 
alHsfs  the  damages,  but  if  they  do  not,  we  muft  do 
juftice,  and  award  a  writ  of  inquiry  to  the  iherrffy 
and  a  writ  was  accordingly  iflued.  D9weU  v. 
Marjbai^.     3  mif,  442.  • 

Judgment  may  be  moved  for  as  in  the  cafe  of  a 
nonfuit.     Bintley  v.  Scott,     Barnts  317. 

After  verdi£l  for  the  avowant  and  inquiry  pur* 
fuant  to  the  ftatute,  the  avowant  {hall  not  have  the 
bond  delivered  to  him  to  fue  the  parties,  but  muft 
either  have  judgment  and  execution  for  thedamages 
fettled,  or  take  the  ancient  remedy,  which  is  to 
have  retumo  hahendOf  and  if  the  (heriff  returns 
averia  tlonga^  then  a  writ  to  have  a  return  of  the 
beads,  of  the  pledges,  and  if  that  be  returned  mi/V, 
then  a  fcire  facias  againft  the  (heriff*,  quod  uddat 
ei  tot.  avert  a.  Combes  v.  CoIi»  Rep.  Temp.  Hard. 
352. 

The  plaintiff  may  pay  the  rent  into  court  which 
the  defendant  avows  for,  and  the  cofts.  Vernn  v* 
TPynne.     H.  Black.  Rep.  24. 


May  pay  lent  in 
wvuu 


Jiotitf^ 
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5l2otieesf  of  ^potion* 

WHEREVER  the  proceedings  are  required  by  wheniecdbiy. 
the  party  moving  to  be  Jfatdy  in  that  cafe 
nstice  is  neciffarj  io  be  given  the  attorney  en  the  other 
ftde^  and  affidavit  made  oftbefervice  thireof\  as  for 
inftaoce,  if  the  error  happen  in  procefs,  or  the  notice 
fubfcribed  thereto,  notice  muft  be  given  of  the  mo- 
tion; the  like  to  fet  afide  an  interlocutory  judgment 
or  inquiry,  the  proceedings  on  a  bail  bond,  to  put 
off  a  trial  for  want  of  a  material  witnefs,  for  a  new 
trial  or  arreft  of  judgment :  But  there  is  no  necef- 
fity  to  give  notice  for  leave  to  pay  money  into  court, 
iondiiumsj  changing  the  venut,  or  for  a  fpecial  jury, 
or  for  leave  to  plead  feverai  matters. 

Though  inftridlnefs,  in  fome  cafes,  notice  of  mo* 
tionmay  not  be  neceflary,  yet  it  will  (hew,  that  you 
took  the  firil  opportunity  of  inforiping  the  plaintiff 
he  was  wrong;  therefore,  I  (hall  here  give  prece- 
dents of  difTerent  notices,  both  with  refpefl  to  tbofe 
cafes,  as  well  as  others  which  may  happen. 

You  having  been  ferved  with  a  copy  oizcapias^  at  Kotiee  not  to 
tbefuitof  the  above-named  plaintiffs  JV.  C.  and  "PP"'  If*^"** 

r%    TMy  I  y  ,^  1/1  where  there  m  a 

^'  fV.  on  the  day  of  laft,  to  appear  mUlake  ia  it. 

the  third  day  of  November  next,  by  your  attorney  in 
his  majefty's  court  of  Common  Benchy  and  the  (aid 
writ  not  being  returnable,  I  do  hereby  give  you 
notice  not  to  appear  thereto,  there  being  a  midake 
in  the  faid  writ.  Dated  this  firft  day  of  Novemhery 
1789-  Your's,  Wr. 
To  Mr.  G.  A.  the  above 

defendant. 
Take  notice,  that  this  honourable  court  will  be  To  fet  afiae  aa 
moved  to-morrow,  or  fo  foon  after  as  counfel  can  ^-^^l']^^^ 
be  heard,  that  the  interlocutory  judgment  fignedin^ 
*his  caufe,  may  be  fet  afide  for  irregularity,  with 
cofts  to  be  taxed  by  one  of  the  prothoootaries,  and 

in 
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in  the  mean  clme  all  proceedings  be  ftayed.  Dated, 

To  fet  afide  Take  notice^  that  this  honourable  court,  &r. 

jodgmenc  and     that  thc  inierJocutorj  judgment  (Igned  ia  thiscaufe, 
inquiry.  ^^^  ^^^  ^^l^  ^£  inquiry  executed  tbereonf  may  be 

fet  afide  for  irregularity,  with  coAs  to  be  taxed  by 
one  of  the  prothonotaries,  and  In  the  mean  titoe  all 
proceedings  be  ftayed.     Dared,  ^c. 
To  fet  afide  ihe       Take  notice,  chat  this  honourable  court*  Vu 
judgment  and     that  the  judgment  figned  in  this  caufe,  and  thc 
cuted'^Vthlt   «^<^ution  iffued  and  executed  thereon,  may  be  fet 
the  money  paid,  s^idc  for  irregularity^  with  cods  to  be  taxed  bf  one 
jtc  bereAorcd.  of  the  prothonotaries,  and  that  the  furo  of  56.  le- 
vied and  paid  in  the  hands  of  the  IherifFof  Miir 
dUfexy  may  be  reftored  to  the  above-named  defend* 
ant,   and  the  faid  (beriiF  retain  the  fame  in  hb 
hands,  until  the  further  order  of  this  court,  and 
that  in  the  mean  time  all  further  proceedings  be 
flayed.     Dated,  £2fr. 
i  To  file  common      Take  notice^that  this  honourable  court,  &V. 

I  '**'*^*  for  a  rule  to  (hew  caufe  why  thc  defendant  ftooM 

I  not  be  permitted  to  file  a  common  appearance  ia 

this  caufe,  and  in  the  mean  time  all  proceedings  be 
flayed.     Dated,  ^c. 
To  fet  afidc  *U      Take  notice,  that  this  honourable  court,  of. 
Riocerdings  for   ^  fljcw  caufc,  why   all  the  proceedings  *ui  this 
icreguUuty.       ^^^j-^  ^^^^^  ^^^  ^^  g.^  ^^jj^^  ^^^  irregularity,  w«h 

cofls  to  be  taxed  by  one  of  thc  prothonotaries,  and 
in  the  mean  time  further  proceedings  be  flayed. 
Datf  d,  l^c. 

To  (hew  eaufe       Take  notice,  that  this  honourable   court,  &V. 

whyitihc^uidnotf^r  a  rule  to  Ihew  caufc  why  it  fliould  not  be 

be  referred  10  the       -  .  -     ,  ,       '         .  .. 

n»*fter,  to  com-  referred  to  one  of  the  prothonotariee,  to  compute 
pute  principal     the  principal  and  intcreft  due  upon  the  bond  in 
on^blnX'*  "^*  qyeftion,  and  why  upon  payment  thereof,  toge- 
ther with  the  cofts  to  be  taxed  by  him,  the  faid  bond 
ibpuld  not  be  delivered. up  to  the  dcfeDdant  to  be 
caDccIIe<].     Datfidi  &.r« 
To  fliew  csure       Take*  nQiice,  that  this,  honourable  court,  (^r.  for 
why  jtjdgmf nt    j|  ^^\^  jq  flj^^  caufc  why  the  ju'igment  figned  in  ibb 

2i7e  and'piain!  Ci^ufc  flxQuJd  not  bc  ftt  afidc  for  irregularity  i^i'h 
'  cofts, 
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cofts,  and  why  the  plaintiff  ftould  not  anfwer  the  tlflFanrwcMhe 
matters  of  the  affidavit,  and  in  the  mean  tioid  all  "*•""  *>^  *^« 
proceedings  be  ftayed.     Dated,  &c.  •*^*'"' 

That  this  honourable  court,  i^c.  why  the  bail-  To  ffcf w  caofc, 
bond  affigncd    in  this  caufe,  and  the  proceedings  ^^^y*'**  **•»*- 
thereon,  (hould  not  be  fet  afidc  with  cofts  to  be  proceedhjgs^^ 
talced,  and  in  the  mean  time  al)   proceedings   be  thereon,  ihoaU 
ftayed.  '  i»ot  be  fct  afide. 

Take  nolice,  that  this  honourable  court,  Wr*  why  why  the  writ 
th«  writ  of  capias  ifl'ucd  in  this  caufe  (bould  not  be  *J*,"J,td"  «dan. 
quaAed,   and  why  the  plaintiff  fliould  not  pay  the  ^werthemaiten, 
cofts  of  this  application,  and  that  the  plaintiff  may 
anfwer  the  feveral  ma  iters  mentioned  in  the  affi- 
davit. 

Take  notice,  that  this  honourable  court,  &c.  why  TotheAenff  t9 
the  judgoient  in  this  caufe,  and  the  execution  exe-  «^iamoa«ju 
ctJted  thereon,  ibould  not  be  fet  afide  for  irregu* 
larity  ;  and  why  the  money  paid  into  your  hands 
ftould  not  be  reftored  to  the  defendant,  and  that  in 
the  mean  time  yon  retain  the  fame  until  the  further 
order  of  the  court. 

Te  the  Jhif  iff  of  the  county  of  Middlefoit ,  his  umUr* 
fhiriff  and  bailiff. 


(Eiroc. 
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error* 

A  writ  of  error      A     WRIT  of  error  is  a  commifiion  to  judges  of 

j'o*~«.ttrho!  r\  *  f"P"'of  co«".  by  which  thejf  are  autho- 
rife  them  to  cza.  fifed  to  examific  the  record,  upon  which  thejudg- 
ninethe  record,  mcnt  was  given  in  an  inferior  court^  and  on  fuch 
examination  to  afHrm  or  reverfe  the  fame  accord- 
ing to  law,  2  //7^.  40;  and  any  perfon  damnified 
by  error  in  record,  or  that  may  be  fuppofed  to  be 
injured  by  it,  may  bring  a  writ  of  error,  to  re* 
verfe  it,  whether  he  be  party  or  not ;  but  principal 
and  bail  cannot  join  in  a  writ  of  error. 
Ko  certificate  ar      It   IS   ordered,  the  cleric  of  the  treafury  (hall 
reritrn  of  error    nj^ifc  no  certificate  or  return  of  any  writ  of  error, 

to  be  made  un-  -  —  .     .  •  •        i.* 

tiHome  error  be  ^o  rcverfe  or  affirm   any  judgment  given  in  this 
notified  to  one    court,  on  verdid  or  demurrer,  until  fome  manifcft 
olthcjttftkcs.     error  therein  be  notified  by  the  party  or  foroc  of 
his  counfel  that  fueth  the  writ  of  error,  unto  the 
juftices  of  the  bench,or  to  one  of  them  at  the  leaft. 
jR.  Af.  6  y  7  EL  R.  E.  23  Eliz, 
When  record         Error  brough^  returnable  the  efibign  of  HUary 
scmoTod.  term.      Final  judgment  figned  fame    term,  26 

January,     Plaintiff  took  out   execution.   Motion 
to  fet  it  afide.  Court  beUyihe  record  well  removed, 
and  fet  afide  the  execution  with  cofts.  By  confent 
no    afiion    to  be    brought,      ff^bite  v.  Mvrgan. 
Whea  sot.        Bar  mi  189.     But  where  error  brought  after  in- 
terlocutory judgment,  which  was  figned  in  Micboil' 
"   mas  ttrm^  and  final  judgment  not  figned  tillii/- 
ary  ;     the    court  held   the   execution  to  be  re- 
gular, the  interlocutory  judgment   not  being  re- 
movable by  writ  of  error,  and  the  final  judgment 
being  figned  of  a  fubfequent  term,  was  not  remov- 
ed.    CoiJti  V.  Her  rock,     Barnes  196. 
Aaion  peodiag       If  an  action  be  brought  on  the  judgment  pent)- 
error.  j|,g  error,  plaintiff  may  proceed  to  execution,  un- 

Icfs  motion  to  flay  the  proceedings  and  levy  fame. 
Hufiiphreys  v.  Daniel.  Barnes  202.    And  fucb  mo- 
tion 


tion  ought  to  be  before  judgment.    Clarijiu  v. 
Pbyfici.     Ibid.  203. 

Error  is  not  a  fuperfedeas  from  the  fealing,  but 
from  the  delivery  to  the  clerk  of  the  errors*  Mi" 
rit$n  V.  Stevtnu  Barnes  205.  R*  M.  28 
Car.  2. 

No  perfon  can  bring  a  writ  of  error  to  reverfe  a  Ko  peribn  «• 
jadffment*  who  was  not  party  or  privy  to  the  record,  ?!*"«  **  *'"* 
or  who  was  not  injured  by  the  judgment^and  there*  p^^ty,  or  privy 
fore  to  receive  advantage  by  the  reverfal  thereof,  to  the  record. 
1  R9II.  Abrid.  747.     Dyer  90. 

A  writ  of  error  that  bears  tefte  before  final  judg-  If  error  bears 
ment  is  good ;  and  this  is  the  ufual  courfe  for  pre-  **^'  before jodg- 

-.^^jr         r  jx'  1/    .  meat,  It  w  good. 

venting  and  fuperfeding  execution,     i  Vint*  255. 
96*    March  14.0. 

It  cannot  be  brought  after  twenty  years,  an  J  the  CuDotbe 
ftatutc  of  limitations  muft  be  pleaded  toa  writ  of  er-  »>««ftht*'tejf 
lor,  as  well  as  to  an  original  aflion.     Rtp.  Temp,  '^^^'^y**"* 
Hardw.  346. 

If  an  erroneous  judgment  be  given  in  this  court^if  broaghton  a 
the  writ  of  error  in  all  cafes  is  made  returnaUe  in*o  judgment  in 
the  court  of  King's  Bench  \  and  therefore  if  the  de-  %^;^ljj^'^l  ** 
fendant  brings  a  writ  of  error  to  reverfe  the  judg-  k,  b, 
nent,  he  muft  firft  malce  a  pracipe  for  the  curfitor 
in  this  form : 

Middle fex.     Writ  of  error  for  A.  K.  againft  CD.  Precipe  for « 
in  cafe,  on  a  judgment  in  the  Common  Pleas,  return-  wit  of  error. 

able ,  wherefoever,  is^c. 

y.  B.  attorney. 

If  writ  of  error  be  brought  where  the  proceed-  Ife'ror  he 
ingsareby  bill,  in  this  court,  the   writ  of  error  ;:;^^*,^;i:p^^^^^^ 
muft  be  returnable  on  a  day  certain,  as  well  as  the  by  biiK 
fci.fa^quareexecutioncmnon.     2  Lord  Ray,  1417. 

Carry  this  pracipe  to  the  curfitor's  office  Chan* 
eery  Lane^  who  will  make  out  the  writ ;  pay 
\^s,td.  if  no  private  feal,  if  a  private  feal  %s.  6d. 
more. 

As  Toon  as  you  have  it  from  the  curfitor,  take  the  How  to  get  it 
fame  to  Mr.  Houghs  the  cl^k  of  the  errors,  at  Mr.  **^o*'*^* 
Pefys*  chambers.  No.  10,  in  Symwd^s  /««,  pay  him 
Zjb  for 
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for  the  allowance  2/.  2s.  bd.  fer?e  copy  of  the  sL 

lowance  oa  the  plaintiff's  attorney  in  the  original 

action, 

Jf  *»»"  « JI'Ji"''^-     If  it  requires  ball,  the  plaintiff's  attorney  in  error 

in'in"fout  di/s!  '""^  P"^  \^mt  in  before  one  of  the  juftices  of  the 

Common  Pleasy  within  four  days  next,  after  tbi  delhtrf 

tbenof  to  thi  cUrlt  of  th4  errors^  or  an  execution  liay 

iffuc.     R.  M.  zSCar.  2. 

Certifictte  not        A  certificate  is*  not  neceiTary  f rom  the  derk  of 

ckrk^oithea'  ^^^  errors,  of  no  bail  being  put  in,  before  ezecudoa 

ten.  '   ifTues.     Inckledon  v.  Clarke.     Barnes  212. 

How  to  put  an        Take  the  names  of  the  bail  and  places  of  abode 

^•»^-  to  the  clerk  of  the  errors,  and  he  will  go  with  you 

-    to  one  of  the  judge's  chambers,  and  there  take  the 

bail,  pay  him  for  fame  i/.  41.  if  at  fVeJimnfiers 

61.  8^.  more ;  give  notice  thereof  to  defeodant'i 

attorney  in  error. 

Wpts  of  error        It  ts  Ordered^  That  all  writs  of  error  (hall  with- 

to  be  fonhw'iih  out  delay,  be  delivered  to  the  clerk  of  the  errors, 

V'^"6ht\o*hc  ^^^  thatnopcrfon  (hall  be  hindered  from  fuiog 

clerk  of  the  er-  ,  '^ ,  _  .  _  » 

rors,  or  do  ftay  exccution.  Under  pretence  of  any  writ  of  error, 

•texecutiooi  before  any  fuch  writ  of  error  be  delivered  to  the 
clerk  of  the  errors ;  and  in  cafes  where  fpecial  bail 
is  required^  unlefs  the  plaintiff  upon  fuch  writ  of 
error,  fhall  within  four  days  aftir  the  de^firy 
thereof^  put  in  ba.l  according  to  law,  and  obuia 
a  writ  of  fuperfedeas  thereupon,  the  defendant  may 
proceed  to  execution  notwithftanding  fuch  wrk  of 
error.  R.  M.  28  Car,  2. 
To  u  perfeaed      //  is  ordered^  That  in  all  cafes  where    bail  fhall 

iniour  cajrf.  ^^  fij^j  ^^  writs  of  error,  fuch  bail  (hall  likcwifc 
be  perfefied  within y^ur  days  after  exaptim  iaim 
thereiOy  or  in  default  thereof,  the  clerk  of  the  ern^ 
of  this  court  (hall  mnpros  fuch  writs  of  error.  R* 
M.  6  Geo.  2. 

Exwp.ioTi.  The  dcftndant's  attorney  may,  if  he  thinks  pro- 

per, except  againft  them,'  by  entering  fame  in  the 
book  of  the  clerk  of  the  errors,  within  20  davs 
next  after  bail  put  in,  and  apply  to  the  clerk  of  the 
errors  for  a  rule  for  better  bail^  pay  4X.  ferve  cop; 

thereof 


fUertiitw  the  plaintiff^a  attorney,  which  expiree  in 
fear  days. 

The  court  refufed  to  give  time  to  perfe£k  bail  Court  rcfufed 
m  error,  becaufe  no  real  error  could  be  fuggcftcdfp^a/*"**  ^ 
fo  that  they  thought  the  writ  of  error  was  brought 
te  delay.      2   fViJf.  144.      Handefydt  v.  Mor» 

in* 

If  it  is  intended  that  the  bail  (hould  juftify,  then  what  notice  of 
tat  defendant's  attorney  will  give  notice  thereof,  J'^^^J^"****''"* 
fW9  days  ixchifivi  of  the  day  to  juftify  the  fame*  thc^"*  ^** 
'  form  of  which  notice  is  as  foUo#s ;  which  muft  be 
done  within  four  days  afitr  extipHon* 

h  tbi  C^mmtiH  PUas.  C.  D.  plaintiff. 

In  irrtr.  and 

A.  B.  defendant. 

Take  notice  that  the  bail  already  put  in  for  the  Notice  ofjuti^ 
plainttflFtn  this  caufe  on  the  writ  of  error,  and  of  fy^ns^*^'- 
whom  you  have  had  notice^  will,  on  Monday  the 
day  of  next,  juftify  themfelves  in  this 

honourable  court  at  Wiftmnfter^hall^  in  the  county 
of  AftddUfex^  as  good  and  fufficient  bail  for  the  faid 
plaimifF.     Dated  this  day  of  1790. 

To  Mr.  J.  K.  attor-  7  Yours,  Wr. 

•    n^y  for  defendant  r  J.  B.  attorney  for 

in  error.  3  plaintiff  in  error* 

It  is  (aid,  where  a  rule  for  better  bail  is  ferved  whea  to  juAlfy^ 
4n  vacation,  defendant  has  not  till  the  next  term  to- 
perfed  bis  bail,  but  ought  to  jufiify  before  a  judge. 
Barms  21 1.  Di  Rtvoufe^  exicutor^  \.  Hayman^ 
And'  if  plaintiff  be  not  fatisfied  with  that,  the 
-defendant  having  done  every  thing  in  his  power,  is 
iotitled  to  time,  till  the  next  term,  but  not  other* 
wife.  This  is  thefettled  pradiceof  the  court,  and 
to  fays  Mr.  Gnrard, 

The  day  before  you  intend  juftify iq?,  go  to  thcHo^  tojuftliyt 
clerk  of  the  errors,  and  defire  him  to  attend  with 
Che  bail*  book,  nrake  affidavit  of  the  fcrvice  of  the 
Z  X  a  notice. 
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notice,  give  it  to  a  ferjeant  *^  U  nuvi  UjnftifiAl 
**  bail}^*  pay  him  loj.  6i.  pay  for  the  juftifioidoa 
and  court  fees  151.  in  the  evening  draw  up  the  rule 
for  the  allowance  at  the  fecondaries,  pay  y^iec^ 
copy  on  defendant's  attorney. 

Roletotito*  '^  ^^^^^  *'  "^  ^^"  required,  as  for  inftaooei  OB 

Icribc.  judgment  by  defaub^  in  r^,  trefpafs^  and  tbeliki^ 

the  defendant  in  error  upon  the  return  of  the  writ 
gets  a  rule  to  tranfcribe  (and  the  fame  is  done  bf 
him,  after  bail  perfefied,  as  the  next  Aep)  1  g0t 
iame  of  Mr.  Hough^  pay  him  \s.  copy  ftme,  uA 
ferve  on  plaintiiPs  attorney. 

It  has  been  held  that  this  rule  maybe  ferved  on 
plaintiflF— Such  rule  is  excepted  out  of  the  genenl 
prafl  ice.     Gran  v.  UpUn.     Barnes  4 1  o. 
How  pUintilTi       The  plaintiff's  attorney,  before  this  rulecxpirei, 
attorney  in  error  which  is  in  eight  days  next  after  tbefervice^  may  pay 
Utopraceed.      ^^ne  guinea  in  part  of  the  tranfcript  to  the  clerk  of 
the  errors,  and  before  it  is  complete  the  deck  of 
the  errors  will  letid  for  more* 
Tranfcript  h©w       Mr,  Hougbj  if' there  is  time,  will  carry  ofcr  the 
expedited.         tranfcript  in  the  fame  vacation,  or  if  die  nilc  I* 
given   in  term  (if    he    has   time  fufficient}i  be 
will  take    fame  in   the    laft  day  of  that   term, 
which  expedites  the   bringing  a  writ  of  error  to 
a  fpeedy  determination,  which  bad  not  ufed  to  be 
the  cafe. 
If  tnnfcriptnot      If  the  tranfcript  be  not  paid  for  in  dae  time, 
Son  mlj IflU^'  execution  may  be  taken  out  after  a  certificate  ob- 
tained from  the  clerk  of  the  errors,  that  the  plaio* 
tiff  has  made  default  in  tranfcribing.     R.  M*  2I 
Car.  2:    Such  certificate  is  necefiary. 
TW  n^rd  riot      Court  held^  That  though  the  record  (kooM  00^ 
tranfcribed.  yet  y^  tranfcribed,  yet  the  bail  being  bound  to  profccntt 

bail  to  error  .  .       -    '  -^  .  •_     n-  n    ®  .n  i     t-  %  i        D^ 

Jiabie.  the  writ  of  error  with  efiect,  will  be  liable,    m 

V.  Whitehead.  Barnes  499* 
How  defeodaoft  If  there  be  no  original  filed,  and  the  vacation  of 
!^l!^"eS  when  ^^^c^""*  >"  ^^^'^h  judgment  is  figncd  isclspH 
***ri$lnalfiw.  <^c  defendant's  attorney  muft,  before  be  takes  oott 
rule  to  tranfcribe,  petition  the  Mafier  of  the  Rflls  bi 
an  original,  which  ought  to  be  returnable  the  term 

oa 


loriti 


M  which  the  proceedings  are  entered  on  the  roll ;, 
therefore  if  you  exped  a  writ  of  error,  get  the  ori- 
^nal  allowed  by  the  prpthonotary,  in  the  taxing 
of  the  cofts,  and  make  a  pracipi  for  the  original 
forthwith  $  which  take  to  the  curfitor,  and  he  will 
make  it  out  for  you  ;  for  in  cafe  this  is  negleSed, 
the  Mailer  of  the  Rolls  will  not  order  the  original 
to  be  made  out,  **  but  upon  pajmint  rfcofts  to  the 
•*  plaintiff  in  err  or  ^  in  cafe  hi  does  not  further  profe^ 
**  CMti  tbi  writ ;"  a  copy  of  the  petition,  and  the 
^aAer  of  the  Rolls'  order  thereon,  muft  be  ferved 
on  the  plaintiiPs  attorney;  and  if  he  neglefls  to 
proceed,  then  no  cofts.  are  to  be  allowed  ;  pay  for 
your  order  5/.  bd.  carry  fame  to  the  curfitor^  with 
a  pracipiy  and  he  will  make  out  the  original, 
JeaFe  it  with  the  (heriffof  the  county  wher^  the  vr-' 
mu  is  laid,  for  return  oinihil^  pay  \s* 

When  thp  original  is  fealed,and  the  return  filed, 
carry  it  to  the  ciiftoi  hrevium  of  the  Common  Pleas, 
in  Srick'courty  and  file  it  ;  pay  him  4^.  for  fame, 
and  4^»  every  pod- term  after  the  return. 

J.  B,  plaintiiF. 
In  the  Common  Pleas,  and 

C.  D.  defendant* 

Tbi  bumUi  pttition  of  the/aid  A.  B.  the  Phintiff^ 

Humbly  fhiwethy 
That  your  petitioner  having,  in  Eaftor  term  Petitioa. 
7790,  commenced  an  adion  at  law  againft  the 
above-named  C.  D.  late  of  Weftmini^er  in  the 
jaunty  of  Midd\t{cXy  yeoman^  in  his  Majefty's  court 
of  Comnion  Pleas  at  ^ejlminfler^  in  a  plea  of 
trefpafs  on  the  cafe,  to  his  damage  of  60/.  and  your 
petitioner  hath  laid  \i\%  venue  in  the  county  of  Mid" 
4leffX  i  ,and  judgment  hath  been  obtained  in  fuch 
adion  in  Trinity  term  lad  pad,  for  35/.  damages, 
and  1%L  los.  cofts,  whereupon  the  faid  defendant 
^23  hath 
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hath  brought  his  writ  of  trror,  returnable  in  iii 
Majefty's  court  of  King* s  Bench  on  the  morrow  of 
jf/lSotihi  wherefoevcr,  tfTr.  but,  no  further  proceed^ 
ings  have  been  had  thereon. 

That  your  petitioner  hath  not  as  yet  fucd  out 
*  any  original  writ  to  warrant  the   faid  judgment, 

and  that  he  is  advifed  it  is  neceflary  that  the  fame 
fhould  be  fued  out  to  warrant  the  faid  judgment, 
and  the  time  for  applying  for  the  fame  in  the  ordi- 
nary courfe  is  expired,  andthat  the  curfiior  of  the 
faid  county  cannot  make  out  the  fame  without  an 
order  from  your  Honour. 

««  Your  petitioner  therefore  humbly  prays 
•'  your  Honour,  to  grant  unto  him  an  or- 
^*  der,  that  the  curfitor  of  the  faid  county 
*^  of  Middle/ex  may  ifliie  an  original  writ  in 
^'  thiscaufe^  out  of  this  honourable  court, 
*'  returnable  in  his  faid  Majefty's  court  of 
^*  CoTfimon  PleaSf  on,  fcTr. 

•*  Jnd your  Pttitiomr  Jhall ever praj^ &c" 

r  n"  ^i'fhc*^        Where  the  want  of  an  original  writ  is  affii^ned 
pVaVdingi.*^      f^^  error,  and  it  appears  that  all  the  proceedings 
are  of  the  fame  term  wherein  the  original  is  return- 
able, fuch  an  original  warrants  thefe  proceedings; 
let  it  be  of  any  return  of  the  fame  term ;  bat  an 
original  of  the  term  wherein  final  judgment  is  given 
will  not  warrant  it,  if  by  the  record  it  appears  that 
there  have  been   proceedings    in    the  tauft   in  ibe 
term  or  terms  be/on.     i  ^{f.  182.     Dyh  v.  SwHt- 
ing. 
Make  ■  tinder        After  fervice,  make  a  tender  of  the  cofts  in  error 
of  coftt,  jQ  plaintifPs  attorney,  which  if  he  accepts  70a  may 

non  prcsy  and  take  out  execution. 
If  pUifttifTi  at.     After  ferviceof  the  rule  to  tranfcribe,  leave  acopy 
Sr^hw'  of  the  proceedings  with  the  clerk  of  the  errors,  and 
how  10  proceed,  of  the  judgment  (of  courfe  the  roll  is  to  be  docket- 
ted  and  carried  in). 

When 


When  the  tranfcripc  is  complete,  defendant's  af- 
torney  in  error  attends  on  the  clerk  of  the  errors, 
who  will  examine  fame ;  after  it  is  examined,  the 
clerk  of  the  errors  delivers  over  the  tranfcript'to 
Mr,  pyebb^  in  the  King^s  Bench  office,  with  the  writ 
of  error  annexed ;  each  party  may  have  a  copy  upon 
paying  4^.  ptr  flieet ;  but  it  is  incumbent  on  the 
attorney  for  defendant  to  order  it  forthwith,  as  it 
<will  be  wanted  in  the  future  ftage  of  the  caufe. 
.  Upon  the  delivery  of  the  tranfcript  over  to  Mr.  Defendtnf •  it- 
IVibb^  the  caufc  is  then  faid  to  be  in  the  court  ^^'J^ZTuT 
cf  King's  Benchy  therefore  the  defendant's  attorney 
will  proceed  by  Jcin  facias  quart  ekecutiomm  norij 
**  to  fiew  canfe  why  execution /hou id  not  he  adjudged 
^  totbe  plainiiff^*'  which  is  made  returnable,  ifihc" 
proceedings  are  by  original,  not  on  a  day  certain, 
but  generally,  wherefieverihe  king/hall  then  be,   and  ^*'""*"*^*'* 
tz^tdy  if  the  tranfcript  be  completed,  the  laft  day  of 
term  on  that  day,  returnable  the  firft  day  of  the 
next  term ;  if  it  is  complete    in    vacation,    and 
not  delivered  over   till   the   firft   day  of  the  next 
term,  then  it  is  to  bear  tejfe  that  day,  and  there  ,p^^^^ 
fimft  \^  fifteen  days  between  the  tejie  and  return  of 
both. 

But  if  the  proceedings  are  by  bill,  the  fci,  fa.  But  if  by  bill. 
BBttft  be  made  returnable  on  a  day^  certain.     2  Lord 
Ary.  1417. 

Error  had  been  brought  in  the  name  of  Smith  wherewritoTcn. 
(who  had  a  yerdi£t,  on  the  firft  trial  in  his  favour)  as  Vo^  i«  amended  in 
wellasof  ^-rfA  againft  whom  the  judgment  was  ;J,/beVire«!'on 
catered.     This  the  curfitor  made  affidavit  hap-  amended  writ  m 
pened  by  miftake,  and  contrary  to  his  inftruflions,  C.  B. 
which  were  to  fuc  error  for  l^ereljl  only.     K,  B. 
was  moved  to  quafli  the  writ  on  part  of  defendant 
in  error  ;  on  the  part  of  the  plaintiiF  in  error,  to 
amend  it  by  ftriking  out  the  name  of  Smith, 
The  court  difcharged  the  former  rule,  and    made 
the  latter  abfolute.     The  recognizance  of  bail  hav* 
ing  neceflarily  followed  the  writ,  the  fame  miftake 
had  happened  there,  fo  that  in  fadi,  there  was  no 
bai}  to  the  amended  writ,— Whereupon  plain- 
Z  z  4  tiff 
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tiff  below  fued  out  execution  and  levied,:  And 
though  the  plaintifFin  error  offered  to  alter  the  re* 
.cognizance,  agreeable  to  the  annended  writ,  tc 
would  not  be  accepted.  Motion  to  fet  afide  the 
execution  and  amend  the  recognizance  ;  and  cbs 
bail  having  entered  into  a  new  recognizance  in 
court,  rule  abfolute  and  to  reftore  the  goods.  Ri' 
/nil  V,  Ferel^.     2  Black.  Rep.  1067. 

A  confent  toconfefs  judgment  on  a  fccondaakm 
'  with  a  ftay  of  execution,  till  a  writ  of  error  deter- 

mined on  the  original  judgment,  does  not  prevent 
a  writ  of  error  being  brought  on  the  fecond  judg- 
ment after  affirmance  of  the  firft.  ff^aJe  v.  Rsitrs. 
7.  Black.  Rep.  780.  Buf  for  the  future,  the  rule  to 
exprcfs  not  to  bring  error  upon  the  fecond  judg- 
ment. 

For  the  reft  of  the  proceedings   in  the  Klnis 
.    Bench^      vide    my    Inflrudl.     CUric.      4  Ei-  ^ 

598. 
Noetfcm^onbe  By  3  J^^'  ^'  ^8.  It  IS  cnafted,  That  no  e«* 
flayed  bt  error,  cucion  (hall  be  ftaycd  or  delayed  upon  or  by  Mf 
iir»)e'^ib»ilbeput^ric  of  error,  ox  fuperfedeas  thereupon,  lobe  fued 
for  the  reverfing  of  any  judgment  given  in  w; 
a£lion  or  bill  of  debt  upon  any  fingU  bond  ftri^ 
or  upon  any  obligation^  with  condition  for  ibifijl'^^ 
of  money  only^  or  upon  any  a£iion  or  bill  •/  ^ 
for  rent^  or  upon  any  contra£f  fued  in  any  of  the 
courts  of  record  at  Weflminfttr^  &c.  unlcfs  focfc 
perfon  in  whofe  name  fuch  writ  (ball  be  brought} 
with  two  fufficient  furetiis^  fuch  as  the  court 
wherein  fuch  judgment  is  or  (hall  be  given  (hall 
allow  of,  (hall  firft  before  fuch  ftay  made  or  /»- 
ferfedeas  be  awarded,  be  hound  unto  the  pBrtj  /' 
wpom  any  fuch  judgment  is  given^  by  recogniuta 
to  hi  acknowledged  in  the  fame  courts  in  dwUt  tbt 
fum  adjudged  to  be  recovered  by  the  faid  former  jnii' 
tnenty  to  profecute  the  f aid  writ  of  grr or  witb  tfi&\ 
and  alfo  to  fatisfy  and  pay  (if  the  faid  judgfiti^  ^ 
affirmed)  all  and  ftngular  the  debts ^  damages  end  C8p% 
adjudged  u^on  the  former  judgment  \  and  aU  cofsm 
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whmagis  to  hi  al/9  awarded  upon  the  delaying  of  exi^ 

Error  on  judgment  upon  bond  in  the  penalty  oF 
1470/*  Per  cur.  The  fum  recovered  is  double 
the  debt  really  due,  and  it  is  fufficient  for  the 
bail  tojuftify  each  in  1470/.     Moor  y.  Lynch,     i 

But  bail  is  not  requifite  upon  a  judgment  in  aiiWbeoVMlaai 
adion  of  debt   founded  upon  a  prior  judgment.  ««««*^'> 
4  Burr.  1548.     I  Black.  Rep.  506. 

No  bail  in  error  on  a  bail  bond.  Cooie's  Rep,  7, 
Valentine  v.  Dennis. 

After  an   award  of  execution  againft  bail  on  a  Baa* 
recognizance  in  error, they  brought  error  as  to  fuch 
award   of  executioiK     Court  beld^  That  no  bail 
was  required  in  this  cafe.     Barnes  t<)^. 

Bail  in  error  are  bound  for  debt  and  cofts,  and 
cannot  furrender  the  defendant  in  their  dif* 
charge.  ' 

No  execution  (hall  be  ftayed  in  any  of  the  courts  in  aa-onfor  not 
of  Wtflminjier^    ice.    upon    any    writ    of   error  ^f"»"B  *»"**  •^ 
or    fuperfedeas  thereupon,    after- any   verdiS  *"^  t'se^caMrover 
judgment  thereupon  obtained,  in  any  action  of  &c.  baUaftcr  * 
debt  grounded  upon  ftatute  2  Ed.  6.   for  not  fet-  ^c^i^- 
ting  forth  of  tithes  ;  nor  in  any  ad  ion  upon  the  cafe 
ypcn  any  promife  for  payment  of  money^  anions  for 
trover^  covenant^  detinue^  and  trefpafs^  unlefs  fuch 
recognizance,  and  in  fuch  manner  as  by  the  fatd 
former  a£l  is  dire£)ed,  (ball  be  firfi  acknowledged 
jn  the  faid  court  where  fuch  judgment  is  given.  13 
Car.  2.y^  9* 

Se£f.  10.  Gives  double  cofts  to  a  defendant  by  de-  Double  coit. 
lay  of  execution,  by  reafon  of  error  brought,  if  the 
judgment  be  affirmed. 

SeSI.  11.  Provides,  That  the  faid  ftatute  (hall  not  Not  to  extend  t^ 
extend  to  anions  popular,  or  upon  penal  (tatutes,  P^P"**' •^'•"■^ 
indidments,  {ffc.  other  than  the  itatute  of  Ed.  6. 

By  16  tf  17  Car.  2.  c.  8.  /  3.  No  execution  No eKcmioa  h« 
fliall  be  ftayed  after  verdia  and   iudgmtnt  in  any  \*]^^  •'»*'  *•" 

r       I      r^^  ,       -  %   r  '  <iia  ID  »ojr  per- 

ferjonal  aHion  whatfoever,  unlefs  a  recognizance  10,^1  aaiom 
be  entered  into  according  to  the  3  Jac.  1.  c  8* 

Not 
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Exception.  Not  to  €xtend  to  any  writ  of  error  to  be  brougtit 

by  any  executor  or  adminidrator,  nor  unto  a&j 
a^^ion  popular,  nor  to  any  penal  adtion  (except 
debt  for  tithes).  5/^.  5. 
In  dower  ana  That  in  writs  of  error  to  be  brought  upon  any 
b«a|*^"*  '"*  judgment  after  verdidJ,  in  any  writ  of  dawer^  or  in 
^ny  adion  of  ijeStimafirma^  no  execution  ihall 
be  thereupon  or  thereby  ftayed,  unlefs  the  plain* 
tiff  or  plaintiffs,  in  fuch  writ  of  error,  Ibali  be 
bound  in  fuch  reafonable  fum  as  the  court  to  which 
fuch  writ  of  error  (hall  be  dirofted  (hall  ciiiflk  fit; 
'  with  condition,  that  if  judgmtnt  Jhall  be  affirmed  h 
the  faid  writ  of  error,  or  that  the  faid  writ  %f  error 
he  difcotttinuid^  in  the  default  of  the  plaintiff  or  fltin* 
tiffs  therein  I  or  that  the  faid  plaintiff  or  plaintiffs  ie 
nonfuit  in  fuch  writ  of  err  or  ^  that  then  the  faid  plain* 
tiff  or  plaintiffsyjhall.  pay  fuch  cofls^  damages,  and 
J  urns  of  money,  assail  he  awarded  upon  or  after  fid 
judgment  affirmed^  difcontinuance  or  mnfuit  bad* 
Se&»  3. 

The  plaintiff  in  error  may  either  become  bound 

hi'mfelfy  or  find ,  fureties.     Coolie's  Rep.  14.2.  and 

need  not  be  bound  himfelf,  if  he  find  fureties. 

CoodtitU  V.  Bennington.     Ibid. 

Two  ycaw  pro-       The  court  thought  two  years  value  a  reafooable 

fit!  and  coiit.     ^^^^  ^^j   ftayed    proceedings  on    the  judgment 

pending  error ;  made  a.  general  rule^  that  for  the 

future  thefe  recognizances  (hall  be  taken  in  the 

value  of  two  years  profits  and  double  cofls.   Ru 

V.  Pearfon.     Barnes  103. 

Two  furetlea  if     The  defendant  may  give  two  fufficient  furetiei 

he  pieties.         if  he  pleafes  in  eje£tment.     Barnes  f^.     Goodtitle 

V.  Bennington.     * 
Cannot  be  put        Bail  in  error  cannot  be  put  in  before  a  com- 
J^j^^^^**^^"'miffioncr  in  the  country.     Barnes  78.     Lvfiingttn 

V.  Doe. 
On  error  being       Error  on   verdid  in  cjeflment   allowed  j  but 
brougbt.  the      plaintiff  in  error  entered  into  no  recognizance,  nor 

plaintin  Old  not  "^       .     ,     .,  .   •       rri    1         u    j  i_         A- 

tnter  inco  tecog-  P^t  in  bail,  as  plaintilr  below  had  nox  got  the  colts 
fiizance,a»pUin«  taxcd,  without  which  the  meafure  or  quantum  cf 
l|!l  c^^twfa!   ^^^  recognizance  could  not  be  fixed.    Plaintiff  bo- 

10  Wj 


0ttW¥  5^X5' 

loynTi  Tor  want  of  the  recognizance  and  ball,  in  four 
«Jdy3,  cook  out  an  hat.  fac.  fojf.  and  had  pofleffion 
given  him,  which  the  court  held  to  be  regular.  Et 
per  cur.  Defendant  (hould  have  applied  to  Ihy  exe-  He  Oooid  have 
cutlon,  and  the  court  would  have  obliged  plaintiff  to  ''Pp'"**  ***  ^*y 
.have  got  his  coflts  taxed.  The  writ  of  error  is  no 
JuperfiitAi  without  bail.  A  judge  would  have  taken 
bail,  if  applied  to.  Rule  difcharged.  Barms  212* 
B€fis  V.  Egtrton. 

Ifjudgment  be  againft  an  executor,  or  adminiilra*  Execotori  where 
lor  d£  bonis  pnpriuy  and  he  brings  a  writ  of  error,  '***  judgment  u 
he  muft  put  in  bail  in  fuch  cafes,  and  pay  cofts  if  t^ft;:**[^^^^^^^ 
judgment  be  affirmed ;  but  if  judgment  be  de  bonii  •        i 

teftmtmi  only,  he  (hall  mither  put  in  bail^  nor  pay 
€^s.  I  Lev.  245.  I  Sid»  368.  2  Kib.  295.  371. 
Csm.  323.  2  Cro.  350. 

Id  error  on  a  judgment  after  vgrdl^  upon  a  /ei^  rn  error^fter 
Ja»  againft -bail,  there  muft  be  bail  to  the  writ  ofyr^iaontM, 
errcv.     2  Black.  BJp.  1 227.     Pnlttmy  v.  Townfon.  ;h„7m"l te'*' 
The  fci.  fa.  being  a  perfonal  adion  :  vide  Barnes  h$s\.. 
294.     Held  not  fo  ifjudgment  be  by  default  only. 

An  executor  may  revive  the  judgment,  but  can*  ExecQtor  may 
jiot  take  out  execution,  pending  a  writ  of  error. '•^•"^  ^***  J^^^f- 
Barnis^i2.     Wright  s.  Freweeke.  '         JJJo^V*"'^*"* 

Motion  to  ftay   proceedings  in   debt  on    theBaiiihaUbe 
judgment,  and  that  the  bail  bond  might  be  delivered  s>ven  io  debt  oa 
up  J    bccaufe  the  defendant  had  brought  error  in  *^*  j«««g»«nt, 

i^irnri  r  °l..  though  fiooe  tO 

.the  A.  B^  fo  that  two  fecunttes  are  obtained  at  the  original 
once,  for  the  fame  caufe  of  adiion,  contrary  to  *^>on»'«n<* 
Lord  Raj.  47.     Caufe  Oiewn  was,  that  there  was  ^J^^^jJ'/j^"* 
no  bail  to  the  original  a£tion ;  in  which  cafe  thebrougtir. 
pradice  is  to  require  bail  on  the  adion  on  the 
judgment,  notwithftanding  the  bail  in  error.  Praff. 
Reg.   57*  Comyn.  556.  Gouldj  J.     The  rcafon  of 
this  pradice  is,  becaufe  there  has  never  been  bail 
given  in  this  court.     The  ufage  of  the  K»  B.  is 
different,  I  believe ;  but  I  think  this  court  is  right. 
Thefe  are  checks  againft  delays,  and  ought  not 
to  be  taken  oiF.     Rule  difch.     Ktnclalv.  Ca'ey. 
2  Black.  Rip.  768. 

rbi 


Tb'i  forms  §f  ibe  iiffknnt  Praecipes  for  OnpnA^ 
to  warrant  the  Judgment  by  default  in  coffi  Error 
is  brottzht. 


j^  ^^  MiddlefiXj  (ff.)  If  T[obn  Denn  make  you  fcctr^ 

&r.  then  put,  &*r.  Ricbard  Fenn,  late  of  IFeJImhf 
Jier^  in  the  faid  county,  merchant,  that  he  be  be-> 
fore  our  juftices  at  Wijlminjltr^  on  the  morrow  of 
-  the  Hotf  Trinity y  to  (hew.  For  that  whoroas  (here  feC 
forth  the  whole  declaration  verbatim).  To  the  fiutf 
yebn  his  damage  of  50/.  as  is  faid,  6^c. 

U  Mt4  London^  (Q\)  Command  Ricbard  Fenuj  late  of 

London^  merchant.  That  juftiy,  b^c.  he  reader  to 
Jcbn  Denn  loo/.  of  lawful  money  of  Grettt  Britain^ 
which  he  owes  to,  and  unjufily  detains  from  hios 
&^.  Returnable  before  his  Majefty's  juftices  at 
9Feflmin/fer,  on  the  morrow  of  the  Hofy  Trinity. 

In  debt  afttiift       %9neum^  (C)  Command  Ricbard  Fenn^  httff 

aaciQCtttor^  London^  merchant,  That  juftiy,  Wc.  he  render  to 
J.  B.  executor  of  the  laft  will  and  teftament  of 

2.  K.  deceafed,  50/.  of  lawful  money  of  Greot 
ritatn^  which  be  unjuftly  detains  from  him,  &a 
Ret.  (as  before). 
la  coKBtDt*  Middlejexy  (CC  )  Command  Ricbard  FenUy  late  of, 

(sTr.  that  he  juftiy,  i^c^  perform  to  Jobn  Denn,  ihe 
covenant  made  between  them,  according  to  the 
force,  form,%and  efFe£t  of  a  certain  indenture  made 
between  them.     Ret.  (as  before). 

On  all  pracipis  quod  reddat^  if  jihe  fum  exceeds 
40/.  a  fine  is  payable  to  the  king  in  the  following 
proportions : 

From  40/.  to  100  marks 
From  100  marks  to  ico/. 
From  100/.  to  200  marks 
From  133/.  6x.  8i.  to  166/.  131.  4J. 
From  166/.  13s.  4^.  to  200/. 
And  fo  confequently  for  every  100 
marks  more        -        -    -    -  . 
And  for  every  tool,  more 
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Surrrf^  to  wit.  Command  C.  DJateof  JS.  inPnecipetaM. 
the  county  aforefaid,  gent.  That  he  render  to /*•  G.  «««»«• 
hia  xeafonable  account,-  for  the  time  which  he  was 
receiver  of  the  money  of  him  F*  &c. 

If  a  bailiff,  then  as  before,  to  account  for  theiftbailiC 
lime  in  which  he  was  bailiiFof  him  F.  in  E*  &c* 

If  a  bailiff  and  receiver,  then  for  the  time  which  If  bailiff  and  re- 
be  was  bis  bailiff  in  £;  and  receiver  of  the  money  ^^^'* 
of  him,  F,  &c. 

Simgrfetj  to  wit.  Command  C.  D.  late  of,  &c.Ia4etiiiw» 
yeoman.  That  he  render  unto  F,  G.  one  mare,  one 
cow>  f^c.   (as  the  cafe  requires),  of  the  price  of 
ten  pounds,  which  be  unjuftly  detains  from  him^ 

S^merfetf  to  wit.  Command  C.  D.  late  of,  Cffc.lasainiitf. 
yeoman.  That  he  render  onto  F.  G.  1 00/.  of  law- 
ful money  of  Great  Britain^  which  to  him  are  in  ar- 
rears of  a  certain  annual  rent  of  50/,  which  to  him 
Me  owes,  and  unjuftly  detains,  (stc. 


I  N  D  E  X. 


INDEX. 


Alaiiment. 


fi 


DEFINITION   of  pleas    in 
abattment  Fagi  44 

Pleas  in  abatement  are  under  re- 
ftridions  259 

adgment  to  be  peremptory  ibid. 
'0  advantage  can  be  taken  of 
the  declaration  ibid 

In  pleas  of  this  fort  venue  not 
neceflary  ibid. 

Cannot  be  pleaded  before   ap- 
pearance ibid. 
Mnft  be  pleaded  in  four  days 
though  no  rule  given  260 
Unlefa  filed  late  in  term        Hid. 
No  plea  without  affidavit      ibid, 
Muft  be  figned  by  a  ferjeant  ibid. 
There  mnft  be  an  affidavit  to  a 
plea  to  the  jurifdiftion     ibid. 
Cannot  plead  two  dilatory  pleas 

261 

All  pleas  in  abatement  (unlefs, 

&c.)  maybe  pleaded  after  foe- 

dal  imparlance  ilid. 


Pleas  in  Abatements 

Coverture  pleaded  in  abatement 

289 
Mifnomer  in  the  chriltian  name 

ibid. 
How  to  ingrofs  the  fame.  Sec, 
V  ibid. 

z 


To  be  figned  by  a  ferjeant  P.^89 

Affidavit  to  be  annexed  290 

Replication  to  a  plea  of  mifnomer 

in  the  firname,  that  defendant  is 

known  as  well  by  one  name  as 

another  '  /^/V. 

Plea  of  partnerfhipin  abatement 

ibid- 

How  to  enter  a  caffetur  breme  on 

the  roll,  if  the  plea  b&true»  and 

the  form  thereof  251 

The  entry  ibid. 


By  Death.  .      , 

If  plaintiiFor  defendant  die  after 

'  interlocutory judgment^adion 
(hall  not  abate,  if  the  fuic  could 
have  beeh originally  maintain- 
ed by  the  executor  670 

If  two  or  more  plaintiiFs  fue,  the 
death  of  one  fliall  not  abate  the 
adion  ibid* 

The  like  if  there  are  two  defend- 
ants ibid^ 

The  death  of  either  party  between 

verdid  and  judgment  is  not  er- 

ror,  provided  the  judgment  be 

entered  up  within  two  terms 

ibid. 

Death  of  either  party  before  the 
affixes,  fuit  abates ;  but  if  after 
the  affizesy  though  before  trials 
it  does  not  ibid, 

U 
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XT  after  verdi£l>  and  before  day  So 
bank,  the  plaintiff  dies,  if  de- 
fendant (tgns  judgment  within 
two  termsy  it  is  within  the  da- 
tttte  ^age  670 

Ejectment  again  ft  baron  and  feme, 
baron  die*  between  the  day  of 
mfifrius  and  the  day  in  bank» 
u  is   good  againft  the  feme 
671 
If  feme  takes  hufband  after  verdid 
and  before  the  day  in  bank»  (he. 
'     ihali  have  judgment,  but  ^  fci, 
fa.  muft  be  fued  ihid. 

If  pending  an  argument,  plaintiff 
dies,  fuit  does  not  abate,  the 
like  if  defendant  dies         ibid, 
A  feme  fole  cannot  by  marriage 
abate  her  writ  ihid. 

If  fhe  is  foed,  and  takes  hufband, 
the  writ  does  not  abate      ihid. 
If  there  are  two  fa  its  pending  for 
the  famecaufe  of  adion,  the  fe- 
cond  fuit  (hall  abate  ihid. 

\^Accouni  14] 


37 

139 

140 

ibid, 

ibid. 

ibid. 


Ac*atiam» 

Why  iirft  introduced 
Jcatiam  in  debt 

— — —  cafe 

»  —  afiault 

■■  *    covenant 

■■  —  trover 

■  —  dednue 

Againfl  two  defendants  feverally 
in  cafe  ibid» 

As  an  executor  in  cafe  ibid. 

As  adminiflrator  on  bond       141 
As  ailignees  of  a  bankrupt   ibid^ 

A3ionSm 

What  is  an  a£tion  1 2 

Of  the  feveral  forts  of  a6lions><i;/x. 
Criminal^popular^and  civil  ac- 
tions 1 3 

2 


Where    by    the  party    grlerej 

When  the  ftatote  mofl  be   iv- 
hearfed  ihii. 

When  not  Md. 

When  the  day  u  material  if  re- 
cited- ihid, 
Reciul  of  flatote  as   much   as 
makes  for  the  party  fnfficient 
Md. 
Of  real  anions  14 
Ferfinal  and  mixt  aSi»9s       ihid. 
Of  the  a^on  •£  account        iSrd, 
What  is  an  affimpp              ihid. 
A  promife  in  the  nature  of  arer- 
bal  covenant  15 
Agreements  not  all  to  reft  on  ver- 
bal promife                       itid. 
Of  the  ftatute  of  frauds         ibid. 
AJfumffit  lies  in  many  caleswheie 
debt  lies,  and  in  many  where 
debt  doth  not  lie  16 
Implied  controls y  what          ihid* 
Of  the  aaion  ofajfumpfit  .      Md. 
Money  bad  and  Ticcived  17 
Of  the  aSioK  tf  <o*vinant      ibid. 
When  it  lies  againft  an  executor, 
heir,  affignee,  &c.  18 
When  aflignee  not  liable      '  ibid. 
Debt  when  it  lies                   $Ui. 
When  not  19 
Lies  on  contract                     ibU^ 
So  againft  a  (herifF                ibii. 
On  a  foreign  judgment        ibid. 
So  for  a  penalty                     ibid. 
But  not  on  a  bill  of  fxchamge  or 
note                                      ibid. 
It  lies  for  goods  fold              ibid. 
May  recover  a  lefs  fum  than  de- 
manded 20 
What  is  an  affnmpfit              ibid. 

afault  ibid. 

— ; battery  ibid. 

'—  ajfault  andimprifonmeot 

ibid. 

■    ■   ■  cafe  for  ^what  it  lies  ibid* 

'  ■  ■■■»«  .  tro'ver  21 

Whit 


INDEX. 


What  the  declaration  ought  to 

ihew  P^i^  2 1 

— — -—  detinue  22 

■  ■*    ■ —  trefpafs   .     "      ihid, 

■  T  the  like  as  ioper/onal 


property 
-■  —  real 


ibid, 
ibid, 

There  muH  be  a  lawful  poiTe^on 

23 
All  parties  liable  ibid. 

When  adtioos    may  be    joined 
•    ibid, 
ftr  *whom,  and  againfi  ijubem,  an 
aBion  ivill  lie  24 

Caution^  ho«v  to  commence  ac- 
tions ifplaintiff  be  infant,ideet, 
feme  convert,  executor  ibid. 

Joint  tenants  25 

Or  tenants  in  common  ibid. 

Who  may  be  fucd  26 

Coofolidating  of  adlions      ibid. 


Within  nviat  time  anions  are  to  be 
brought ;   as  for  inflance^ 

Np  perfoa  (hall  have  a  writ  of 
right  but  within  60  years     27 

Claim  to  prevent  ftatuce  mull  be 
on  the  land  ibid. 

^^n  penal  a&ions  to  be  brought 
ibid. 

Of  the  affidavit  28 

On  ftatute  of  ufary  no  affidavit 
ibid. 

CoDftru£lion  of  the  aft  ibid. 

Writs  of  formrdon  to  be  fucd 
within  twenty  years  next  after 
title  £rft  defccnded  29 

Conftruaion  offlatute  ibid. 

Of  tenants  in  common  ibid, 

Cepjboids  30 

Limitation  of  perfonal  aSiions 
ibid. 

Their  limitation  after  jadgment 
or  Outlawry  reverfcd        ibid. 


Who  are  excepted  Page  3 1 

When  ftatute  begins  to  run  ibid. 
What  anions  are  held  to  be  within 
ftat.  21  Jac.  I.  f.  16.  ibid. 

What  not  3* 

Adlions  on  pron>iflbry  notes  to  be 
brought  within  the  time  ap- 
pointed for  anions  on  the  cafe 

33 
Suits  in  the  admiralty  ibid. 

Capias  fnfficient  to  (hew  the  com- 
mencement of  the  fttic  ibid. 
Admiraltjfuits                       ibid. 


Jjffidavits  of  Debt* 

Definition  of  125 

What  it  is  to  contain  ibid* 

Mud  be  pofitive  ibid. 

To  be-iiled  before  or  at  time  of 
fuing  out  the  writ  ibid. 

Cannot  join  debt  and  cafe  in  on6 
(lamp  ^  ibid. 

Nor  againft  fcvcral  defendants 
where  the  aflion  is  (everal  ibid. 

Pofitive  oath  required  ibid.\ 

If  made  by  oneconvlfted  of  felony 
not  fufficient  ibid. 

But  if  one  cOnvi£lcd^of  perjury, 
will  do  "  ibid. 

An  affidavit  though  not  fworn 
pofitive,  held  fufficient  by  two 
juftices  126 

Where  the  (irft  affidavit  is  defec- 
tive, yet  it  may  be  fupplied  in 
this  court  by  a  fupplemental 
one  ibid. 

Where  the  court  refufed  a  fupple- 
mental affidavit  ibid. 

An  executor's  affidavit  was  fup- 
plied ibid. 

Where  made  by  a  third  perfon 
muft  be  pofitive  ibid,  • 

So  by  the  allignees  of  a  bankrupt 

ibid, 
3  A  Muft 


1 
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Mud  (h«w  how  Jebt  arofe»  or  fup-I 
plemental  affidavit  will  be  re- 
fufed  Pa^e  127  | 

Judges  may  impowcr  commifiion- 
ers  to  take  affidavits  itid 

What  affidavits  maybe  fworn  be- 
fore a  commiflioDer  who  is 
atioruey  in  the  caufe         iiiJ, 

The  perfon  taluog  (kiDe,tobe  paid 
1 2d  itid. 

Affidavit  for  worjc  done  and  ma 
tertals  found  x^/V. 

For  goods  /old  and  delivered  /^/V. 

For  ID  one)  lent  /^/V/. 

— » laid  out  1 28 

>■    ■     "  had  and  receivedi^/^. 


■■^u.  upon  an  account 
ftaied  /^/V. 

For  work  done,  and  materials 
found, goods  fold  and  deliver- 
ed, money  laid  outylenttmoney 
had  and  received  .   /^iW. 

For  goods  fold  and  delivered  by 
partners  .^.t;  /iiV. 

For  goods  fold  and  delivered, 
made  by  plain  tifPs  ferva n  t  iSid. 

For  work  done  by  plaintiff  and 
his  Servants  /^xV. 

For  the  hii'e  of  horfes  129 

For  work  done  as  a  furgeon  i/xV. 

The  like  for  apothecary         x^iV. 

For  depa (luring  of  cattle       /^r</. 

For  ufeaad  occupation  of  a  mef- 
fuage  and  land  i^/V. 

The  like  ofa  mefluagc         iSid. 

For  part  of  a  mcfluage  i6td 

For  arrears  of  rent  due  on  Ico-ft 

ihU 

For  a  gelding  fold  ibid. 

For  meat,  drink,  wafliing,  k^c. 

130 

Drawee  again  (I  the  drawer  on  a 
note  of  hand  ihid. 

Indorfee  againil  the  drawer  ihid, 
■-  *■■  ■'  indorfer/^/V. 


On  a  note  where  part  has    hmm 

paid,  ^rtfwf/ again  ft  the  ^r««Bfr 

Fag€  150 

Quaker's  affirmation  on  a  OQce 

Drawee  againft  the  acceptor  on  a 
bill  of  exchange  iHJ. 

Indorfee  again  ft  the  fame    ihid. 

Indorfee  again  ft  the  drawer  whea 
payable  to  his  own  order  ibid^ 

In  trover  for  goods  ibid. 

■■  apromiiIbr)rnotei3t 

■    —  a  bond  ibid.. 

deeds  generally  ibid. 

Affidavit  ftating  indebted  in  tro- 
ver bad  ibid. 

Another  affidavit  in  trover    ikid. 

In  detinue  ibid» 

On  A  bond  obligee  againftobligor 

On  an  affignment  of  a  bond  made 
^  ,  .Jsy  the  obligee  and  affignee/is/. 
On  a  judgment  recovered  ibid. 
On  an  annuity  bond   *  ibid. 

By  the  affignee  of  a  bankrcpt, 

upon  an  accoont  ftaied  133 
By  an  executor,  for  goods  fold 

and  delivered  ibid. 

On  a.  note  by  ditto  ibid^ 

To  hold  to  bail  for  t  violent  af- 

fault-  ibid. 

How  to  proceed  ibid. 

Affidavit  ibid. 

For  other  affidavits,  fee  the  dif- 
ferent heads. 


dmendment. 

How  formerly  fuitors  were  per* 
plexed  in  the  iiioft  trivial  mat- 
ters 40J 

But  DOW    the  court  will  allow 

amendments  to  be  made  at  any 

time  whiift  the  fuit  is  depend- 

ings 
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higy  though  the  record  be  made 

up»  and  term  paft  Page  405 
Declaration  may  be  amended  after 

plea  pleaded,  or  iiTue  delivered, 
<»iD  matter  of  form  without  cods, 

bot  in  fubilance  it  cannot,  or 

after  fpecial  plea  or  demorrer 

ihiJ. 

As  to  the  writ  ihU. 

After   argament   on    demurrer, 

may  move  to  amend  406 

Aftier  order  for  a  mend  men  t»  and 

pleading  Je  no^vo^    defendant 

redelivered  the  former  pleas, 

and  held  good  ibiJ, 

Moftpay  cofts  after  demurrer,'  if 

yon  wi(h  to  amend  declaration 

ibid. 

Avowry  amended  after  caufe  en- 

tred  for  argument  on  demorrer 

ihid. 

After  argument  on  the  meritt, 

avowry  refufed  to  be  amended 

ibid. 

After  iiToe  joined*  defendant  had 

leave  to  amend  his  avowry  ibid. 
Declaration   in  quart  impidittL" 

mended  407 

Bill  aeainft  an  littorney  amended 

^  ibid. 

Declaration  on  a  bail  bond  may 
be  amended  ibid. 

On  a  common  claufum  frtgit  a- 
mended  ibid, 

Sh  ill  not  after  the  fecond  term  add 
a  new  county  under  pretence  of 
amending,  bot  muft  apply  to 
add  a  new  count  within  the  two 
terms  ibid. 

Plaintiff  declared  here»  but  gave 
notice  of  being  filed  in  K.  B. 
it  was  taken  out  of  office,  and 
appearance  entred  by  defend- 
aoc.  Judges  refufed  an  im- 
parlance 408 


Leave  was  given  to  add  t  ne^ 
count  after  the  (econd  te^ra^ 
paying  cods  of  plea  and  appli- 
cation, but  defendant  to  plead 
de  non^o  Poge  408 

Pledges  added  and  memorand. 
,  ibid„ 

Titleof  declaration  amended  ibid» 

How  to  apply  to  amend        ibid. 

Defendant  in  titled  to  a  new  four 
days  rule  to  plead  (K,  B,  have 
got  rid  of  this  rightly)        409 

After  a  new  trial  granted,  no 
amendment  allowed  in  the  re* 
cord  ibid. ' 

Ca*/a.  after  execoted,  amended 
ibid. 

So  by  change  of  name         ibid. 

Court  amended  a  capias  in  the  tefie 
ibid. 

The  defendant  had  leave  to  a. 
mend  all  his  proceedings  ia 
formedon  ibid. 

Plea  in  abatement  not  amendable 
ibid. 

Iflue  on  cMiperuit  ad  diem  amend- 
ed ibid. 

An  ifTue  on  nmi  tie!  rtcord,  or/ci. 
fa.  41a 

fiail-piece  amended  ibid. 

The  real  fum  inferted  in  a  plea 
by  an  etecutor  ibid. 

Declaration  amended  on  plain- 
tifPs  motion,,  by  changing  the 
venue  UomLondonAoMiddltfiuc, 
it  being  on  a  remedial 4aw» 
and  confined  to  MfVy/g/S';r  410 

0/  amending  declaration  in  ejeQ* 
ment  $9t 


Appearance  to  Capiat. 

With  whom  to  be  entred  187 

Note  for  the  appearance  ibid. 

3  A  a  To 


I       N       D 

To  bf  entered  ^vithin  eight  days 
after  the  return  Page  187 

If  not,  plaintiff  may  enter  accord- 
ing, k^c,  ihid. 

Affidavit  of  the  fervice  of  the  writ 
to  be  firft  made  ihid. 

Common  appearance  may  be  filed 
accord ing»(^r.  without  a  ftampr 
ed  memorandum  188 

Affid  9 vi  t  of  fervice  ibid. 

Appearance  by  plaintiff  for  de- 
fendant in  a  wrong  name  a- 
mended  after  declaration  ihid. 

If  b4Pr9n  and  fm$  are  fued»  the 
baron  mult  appear  for  himfelf 
and  wife  189 

Appearance  cures'  all  errors  in 
procefs  ihid. 

If  defendant  beferved  in  a  wrong 
name, and  he  appears]  n  his  right 
name,  pbintiff  may  declare  in 
tiie  right  name  ihid. 

Irregolarity  of  plaintiff^sentering 
an  appearance  for  defendant, 
to  be.  complained  of  before 
judgment  ihid. 

An  attorney  not  appearing  accord- 
ing to  his  undertaking)  to  be 
attached  ihid. 

,   In  ivhat  cafti  a  eemm$n  apptaranee 
'Will  hi  erdtnd  ihid. 

Rule  as  to  the  difcharge  of  the 
wife  190 

When  the  marriage  mull  be  made 
out  ihid. 

Fugitive  ihid. 

The  court  will  not  difcharge  a 
/emi  coven  unjefs  the  coverture 
be  open  and  notorious       ihid. 
Bankrupt  191 


ArhitrAtionM 

Merchants,  i^c.  defirin^  to  end 
.  controverfics    by   arbiuation. 


E       X. 

may  agree  their  fabniioi  to 
the    award    of    any  perfM 

In  cafe  of  d](bbedience,pirt7D^ 

g^ediog,  fobje6t'toattach»at 

6S4 

Unlefs  foch  award  ihsllbefetside 
before  the  laft  day  of  die  oat 
term,  after  it  is  made      ikd. 

The  only  groand  to  impescku 
award  is  c^Uu/om,  ergft/i^^' 
bavi^mr^  of  the  m-iitnttih 
otherwiie  binding  '^^* 

Where  the  objeaioas  irifeon  tfcs 
face  of  the  a  ward,  may  be  BSdfc 
at  any  time  ^ 

This  means  after  a  rule      «*»• 

How  to  proceed  to  make  fo^u- 
fion  a  role  of  court         »*«^ 

Affidavit  of  the  due  execatioa  « 
the  bond  '^^ 

Ho  w  to  proceed  to  get  aa  sttsA- 
meat  '^ 

Affidavit  of  the  attendance,  ^- 
mandy  and  refafal         '^* 

How  to  move  for  the  »ttacfcejtt 

How  to  proceed  on  a  rnkrf i*' 

«nce  *r 

How  to  enlarge  the  time     ^ 

How  to  proceed  after  award  ■•* 
m» 

Affidavit  of  the  fervice  of  tli«nJe, 

alUcatur    for  cods  aod  je- 

maad  of  the  money  i**^* 

Affidavit  of  the  dae  execniioarf 
the  award  to  bemadebyoflf" 
the  witneffes  J* 

When  bail  is  given  in  tlics&*» . 
and  the  plaintiff  takes  a  fcnfio 
fubjea  to  thercf6rcnce,hotK 
is  to  proceed  after  aw««  f  j^ 

Upon  a  rule  to  fliew  o"^ 
poftea  fhould  not  bcdclittff*^ 


N 


JT. 


plaintiffafcer  sward  inlide,itwa8 
objededj  to  ground  (he  motion^ 
there  ought  to  have  been  an 
affidavit  of  the  due  execution 
of  the  award,  l^c  and  held 
good  Fagi  689 

Court  will  compel  a  witnefs  to 
make  affidavit  of  the  execution 
of  a  bond  i^/V. 


Jrreft. 

Arrelly  definition  of,  116 

Nose  to  be  held  to  fpecia]  bail  in 
a  foperior  court,  x^ik^trxQlAbid. 

Andifthecaufeofaflion  amounts 
to  10/.  and  arreft  to  be  inade, 
affidavit  to  be  made  of  the 
caufeof  adion,  and  the  fum 
iodorfedon  the  back  of  the 
writ  ibid. 

For  which  the  (hetif  istotakebail 
for,  and  no  more  ,    ibid* 

If  no  affidavit  made,  plaintiff  not 
toarrcft  117^ 

Nofticriff,  \£c,  in  Walts,  or  coun- 
ties palatine,  toarreity  unlefsthe 
caufe  of  action  be  20/.      'ibid, 

Noperfon  to  be  held  to  bail  in  an 
inferior  court  under  10/.    ihid. 

No  Teaman  (hall  be  liable  to  be 
taken  out  of  his  majefty's  fer- 
vke,  otherwiie  than  for  fome 
criminal  matter,  unlefs  the 
debt  amounts  to  20/.  118 

.ff  arretted  fora  Icfs  fum,  may  be 
difcharged  by  a  judge        ibid, 

«ttt  plaintiff  may,  upon  notice 
given  to  feamen,  proceed  to 
outlawry   ,  1 19 

No  volunteer  ftfldicr  liable  to  be 
arrefted,  nnleis  for  a  real  debt 
ofzc/.  ibid, 

'uc  plaintiff  may,   upon  notice 


given,   proceed    to  judgment 
and  outlawry  Page  120 

If  any  perfo'o  procure  another  to 
be  arrefled  at  the  fuit  of  any 
perfon  where  there  is  no  fuch 
perfon  known,  or  without  the 
plaintiff's  confent,  every  per- 
fon fo  offending  fhall  fuffer  fix 
months  imprifonmeot       ibid* 

A  defendant  was  held  to  bail  a 
fecond  time  for  the  fame  caufe 
of  adlion,  after  plaintiff  had  dif- 
continued  the  firft  writ,  by  rea- 
fon  of  a  midake  121 

After  a  nonfuit,  plaintiff  may 
bring  a  new  adion,  and  hold  to 
bail  ibid. 

In  debt  bail  of  coorle  ibid. 

In  what  adlions  bail  cannot  be  re- 
quired, without  an  order  from 
a  judge  122 

When  damages  are  reduced  to  a 
certainty,  as  by  a  covenant  to 
pay,  &c.  plain-tiff  is  in  titled  to 
bail  ibidm 

Defendant  may  be  held  to  bail  oa 
the  judgment,  (if  no  bail  fn  the 
original  a^klon,)  not  with  Hand- 
ing a  writ  of  error  broughti^iV. 

May  hold  defendant  to  bail  in 
debt  on  judgment  if  10/.  ibid* 

So  in  an  adlion  for  double  rent 
ibid. 

So  on  a  nonfoic  ibid. 

if  the  damages  recovered  with 

the  cods  amount  to  10/.  or  up- 

»  wards,  defendant  to  be  held  to 

bail  '  ibid* 

Servants  of  peers  are  deprived  of 
privilege  123 

If  bat  per/on  J  in  refp$Sl  ofpri*viiig§ 

art  not  to  bt  arrtfied  ibid* 

'  When  privilege  deilroyed       224 

A  party  attending  a  caufe  not  to' 
be  arrefted,  and  how  long  pri- 
vileged ibid* 
3  A  3  Bail 
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Bail  ""  '        Pagt  124 

Witnefs  ihid. 

Bankrupt   is  free   for  forty- iwo 

days  from  arrtft^    provided  he 

Was  not  in  cu&ody  at  the  time 

ihid. 

Arnfi  0/ Judgment. 

Arreil  of  judgment  what         3Q2 
After  verdidl,  a  man  mayalledge 
any  thing  in  the  record  in  arreil 
of  judgment,  which  may  be  af- 
figned  for  error  ihid. 

But  after  judgnaent  on  demurrer, 
defenci^nt  (hall  not  arreft  judg- 
ment, for  an  excepiion  that 
might  have  been  taken  oi>  ar- 
gument, ficus,  if  judgment  by 
default  ihid. 

Ib^otion  muft  be  nade  before  or 
on  (he  appearance  day  of  bah. 
Corp.  ihid. 

Shall  not  be  arretted  becaufe  de 
fefidant's  name  is  pnt   in  two 
countSyioilead  of  plaintiff's  Hid, 
How  to  move  ihid. 

The  rule  39;, 

How  plain  tiff  is   to  proceed  to 
.   difcharge  the  rule  ihid. 

If  judgment  arrefled,  how  to  pro 
.    cecd  ihid. 

How  if  ru|e  difcharged  ihid, 

HowKo  move  on  an  inquifition  in 
arred  of  judgment  ihid. 

The  rule  of  la>y  rcfpeding  tht 
arreil  of  judgment  394 

If  on  a  plea  in  abatement  all  ihe 
pleadings  are   not  entered  on 
'  record,  it  is  good  caufe  to  ar- 
reil chejodt  went  3' c 

Jffault  20 
Jijfault  and  impri/cnment  ihid. 
Bait  try  ihid. 

Attachment, 
Attachment  for  not  paying  cofts^ 


for  not    procecd&g    to  trial 

The  like  againft  the  IheriffMbr 
contempt  181 

The  like  againft  an  attoraey  for 
contempt  na 

Jttertment, 

Attornment  of  tenants  linder  a 
writ  of  polTeffioA  in  ejedmeac 

Attorniis. 

The  definition  of  87 

Formerly  made  by  letten  patent 
ihid. 

To  take  the  oaths  ihU. 

If  an  attorney  convided  of  for- 
gery,  ISc,  Ihall  pra^e,  jadge 
to  tranfport  88 

No  perfoD  10  commence  any  ac- 
tion, He,  without  being  fwora 
and  iorolled  ihid* 

Any  judge  before  admi/Goo,  10 
examine  if  be  be  qualified  ihid, 

Admiifion  to  be  wrote 00  parch- 
ment ihid. 

The  like  daufe  rcfpcding  folid- 
tor  ihid. 

None  to  a£l  as  an  attorney,  oolefi 
he  has  fcrved  a  derkfhip,  and 
been  admitted  S9 

Judge  to  examine  ihid. 

An  attorney  of  thiscoart  may  foe 
in  any  other  with  confent  ikd. 

Not  to  have  more  than  two  clerks 
ihid. 

Prothonotaries  may  have  three 

90 

May   carry  on    proceedings  m 

JVales  withconfent  ihid' 

Saorn  actornies  permitting  tfaoie 

that  are  not  fo  to  ifiue»nir, 

di  fa  bled  ihid. 

Attornies  to  be  tnroUed        ihid, 

Attorcc/ 


N 
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Actorney  may  be  admitted  a  To- 
/icicor  Page  90 

Attorney  foing  o^t  a  writ  before 
iDrolIment  forfeits  50/.     /^/V. 

A  quaker,  on  taking  his  folemn 

affirmation,   may  be  admitted 

ao  attorney  9r 

!     An  attorney's  oath  /i/V. 

No  attorney  being  a  prifoner,  to 

commence  or    profecute  any 

I        adton  /i/V. 

Aoy  attorney  permitting,  Vc,  to 
be  ftrock  cff  /^iV. 

Not  to  extend  to  fuits  before  con- 

^  £nement  Hid. 

May  commence  an  adiion  on  the 
bail  bond  i^/W. 

'  This  ad  relates  to  profecutions, 
not  to  defences  ii/V. 

i  Perfons  bound  to  ferveas  clerks  to 
attornies,  to  caufe  affidavit  to  be 
made  within  three  months  after 
execution  of  the  contraQ         92 

None  to  be  admitted  attornies 

'  before  fuch  afiidavit  produced 
y      ^  ibid. 

Who  are  to  file  fnch  affidavitswtih 

clerk  of  t  he  warra  n  ts  ihid, 

\    Ko  attorney  to  take  clerk  after 

difcontinuing  bufinefs        ihid. 

The  elerk  :o  be  employed  the  wohole 
4ime  of  fem^ice^  by  fuch  at- 
torney, lie,  ihid. 

If  before  the  expiration  of  the  time 
ihe  attorney  die,  or  theclerkbe 
difcharged  by  rule,  and  he  is 
bound  by  another  contra6l, 
fucb  fer vice  to  be  good,  if  affi- 
davit be  made  and  filed  tvithin 
three  months  ihid. 

Before  admitianceof  an  attorney, 
affidavit  to  be  made  and  filed  of 
adiual  fcrvice  93 

Duties,  by  u  hom  to  be  paid  ihid. 

Attornry  acticg  as  agent,  rr  per* 
milting  his  name  to  be  ored,or 
Icndiog  any  proicfi  to  any  un- 


qualified  peribn,  thereby  to  en- 
able bim  to  appear  or  aA  as  an 
attorney,  to  be  ftrnck  off  the 
roll  Page  93 

None  but  attornies  admiiied  to 
pradice  at  feflions  94 

Perfons  exempted  ibid* 

Alphabetical  book  to  be  kept  by 
the  clerk  of  the  warrants,  to 
enter  the  name  ^nd  place  of 
abode  of  the  attornies  95 

If  no  entry  made,  fixing  up  in  the 
prothoootares  office,  nqiice 
deemed  fufficient  ihid. 

Attornies  not  attending,  to  have 
no  privilege  ihid. 

Attornies  dirmifled  by  one  court, 
be  not  admitted  to  pradife  in 
another  ihid. 

When  privileged  ihid. 

Attorney  to  pay i/.4i/,^/r  term  9$ 

Certificate  to  be  taken  out  an- 
nual iy  by  tvtry  folicitor  prac- 
tifiog  in  any  cnurr,  holding 
plea  for  40/.  and  upwards  ihid. 

Thofe  refiding  \ti  Londoti  or  Weft- 
minfter^  the  bills  of  mortality  or 
Edinburgh ^  to  pay  5/.  for  a  cer- 
tificate     *  ibid. 

Any  other  part  3/.  ibid* 

From  Nov.  i.  iJ^Ct  every  ading 
folicitor,!''  r.  mall  annually  de- 
liver in  a  note  of  his  name  and 
refidence,  <:  c.  in  order  to  ob- 
tain  a  certificate  ihid. 

Officers  for  entering  applications 
for  certificates  in  England     97 

Entring  officers,  Vc.  to  iffiie  an- 
nual certificates,  which  inufl  be 
renewed  10  days  before  expira- 
tion 98 

Perfons  refiding 40  days  in  a  year 
within  the  limits  of  the  higher 
duties, are  to  pay  the  fame  ibid. 

Penalty  on  a£!ing  wiibouc  certifi- 
cate, or  giving  in  a  falfe  place 
of  refidence  ibid. 

3  A  4    '  Perfoai 


/       N       D       E       X. 


Ferfons  having  Ukeo  oat  certifi- 
cates may  a6t  for  others,^  who 
have  alfo  taken  them  out 
Page  99 
Ferfons  anderonecertificate*  may 
a6t  io  any  other,  court  in  which 
he  is  fworn,  ^c.  ibid. 

Not  to  be  leflee  or  bail  ibid. 

No  attorney  to  be  changed  with 
out  rule  or  order  ibid. 

Nor  until  the  bill  be  paid      ibid. 
When  declaration  to  be  left  with 
the  agents  ibid. 

When  pleas  loo 

Ifluc        '  ibid. 

Notice  of  trial  ibid. 

No  under  iberiiF.  iheriiPs  clerk, 
tic,  fliall  be  an  attorney  during 
the  time  that  he  is  in  of- 
fice with  any  fuch  iheriff 
ibid. 
Country  attorney  anfwerable  for 
his  agent  ibid. 

The  authority  of  an    attorney 

ibid. 
If  he  die  ibid, 

Attornies  who  have  difcontinued 
and  forejudged  not  to  have 
privilege  loi 

To  pay  8</.  a  term  ibid, 

Ifftruckoff  ibid. 

Attorney  admitted  fraudulently 
to  be  ftruck  off  ibid. 

Not  privileged  from  fcrving.  in 
the  militia  ibid. 

Attorney  of  one  court  fues  an  at- 
torney of  another,  the  privilege 
of  that  court  which  is  poiTeired 
of  the  caufe,  (hall  be  pre* 
ferred  ibid. 

Attornies  for  ill  praflice,  ^^. 
liable  to  be  punifhed  in  a  fum- 
mary  way        '  ibid, 

Alfo  for  bafe  and  unfair  dealings 
/  1 02 

An  affion  lies  againU  an  attorney 


for  negle^ling  to  charges  per* 

Ton  in  execution        Pmt  los 

Not  liable  if  he  neglcft  to  pksd 

An  attorney  is  not  bound  to  dif* 
cover  the  contents  of  a  deed 
ihewn  by  his  client  M* 

An  attorney  may  detain  wriiugs 
till  paid,  but  cannot  detsui 
deeds  delivered  npoa  fpedal 
truft,  for  the  money  doe  is 
thatbufioda  ibid* 

An  attorney  has  a  lien  for  Us  bill 
of  cofts  on  money  ietied,  not- 
withilanding  a  docqoet  hu 
been  ftruck  againft  the  client 
becoming  bankrupt  103 

How  to  proceed  to  fiU  Mrtida  W 
get  admit te(i  i^* 


jitiormioi. 

Proceedings  agaio/tbau 

They  are  not  to  be  arrelM  ii| 
Attorney  of  the  C,  P.  may  urd 
an  attorney  of  K.  B.  P5 
If  an  attorney  is  arretted  oosi^.^« 
procefs,  the  (heriff  nottodif- 
charge  him  on  a  writofpri^' 
lege,  but  he  muft  fue  out  ^^ 
writ,  and  produce  it  wid»  ^JJ 
pltz/ub  ptde  figiUi  \  oliiir,}^ 
procefs  iffues  out  of  an  inferior 
court  flj 

How  to'fue  an  attorney      i^*- 
When  to  appear,  if  hcHve«« 
town,  or  within  twenty  oi'** 
of  London  S^l 

If  in  the  country  77 

The  form  of  the  bill  '>^- 

Notice  of  the  bill  being  fiWjiS 
How  to  appear  fordc/eodsnt''- 
The  form  of  the  dccJaradon  M* 
When  to  plead  H? 


INDEX. 


C20 
ibid. 


Writ  of  cnqnif y  Page  5 1 9 

How  to   proceed   to  trial  if  he 
pleads  ibid. 

How  to  make  upiiTue,  if  it  is  of 
another  term  ihan  the  decla- 
ration ibid, 
Im  parlance,  C^r. 
Record 

How  to  forejudge  for  want  of  ap- 
pearance C2I 
Forejadger                             ihid. 
How  to  reftore  an  attorney^  after 
he  has  paid  the  debt  and  cods 
ibid. 
Hftw  to  proceid  againft  an  attor- 
my  if  hi  be  attached  for  con- 
tempt 522 
An  attorney  adnnitted    fraudu- 
lently,    an     attachment    was 
granted  againft  the  mafter  ibid. 
,Aitachnienc                  >          ibid. 
If  taken  how  to  proceed         523 
How   to  prepare  interrogatories 
againft  an  attorney            ibid. 
The  form  of  the  interrogatories 

Of  taxing  their  bills  ibid. 

No  adion  to  be  brought  until  a 
bill  has  been  delivered  ligned, 
for  a  month  ibid, 

iodges  to  refer  to  tax  ibid. 

f  a  fixih  be  taken  off  525 

Iflefs  ibid. 

.  A   bill   for  conveyancing  only, 
not  liable  to  be  taxed  526 

'  Not  to  be.  taxed   after  inquiry 

ibid. 

If  attorney  die,  bill  need  not.be 

iigned  ibid. 

After  bond  given,  not  to  be  taxed 

ibid. 

Cofts  allowed  where  a  ninth  part 

taken  off  ibid. 

Not  to  be   taxed  at  Nifi  Prius 

'  ibid. 

But  may  before  plea  ibid. 


How  to  obtain  a  bill  of  an  at« 

torney  P^ge  5  26 

How  to  tax  it  itid^ 

Time  for  taxing  not  fettled  ibid^ 


Proceedings  by  Attortdes* 

If  an  attorney  fues  by  original  he 
waives  his  privilege  ^11 

If  he  fues  in  his  own  name,  it  is 
done  by  attachment  of  privi* 
lege  ibid^ 

The  form  of  an  attachment  of 
privilege  ibiim 

Pntc/pe  for  ditto  C12 

How  to  appear  iiid* 

Bail-piece  on  an  attachment  of 
privilege  ^       51  j 

The  form  of  the  declaration  iiid* 

Within  what  time  defendant  is  to 
plead  ,514. 

A  writ  of  enquiry  ats.  of  an  at- 
torney ibid,. 

Ca.fa  -       ibid. 

An  attorney  taken  on  a  ca.fa.  up- 
on  a  nonfuit  for  cofts,  return- 
able  on  a  general  return,  held 
well  ibid. 

An  attorney  of  C.  P.  may  hold  to 
bail  an  attorney  ofK.JS*     5 1  $ 

Where  an  attorney  of  one  court 
fues  an  attorney  of  another,  the 
privilege  of  that  court  which 
is  poftViTed  of  the  caufe  ftiall 
be  preferred  ibid. 

■    Audita  querela  7 1 


Baily  Special. 

Definition  of  the  word  bail     iifa 
Why  called  bail  ibid. 

Bail  and  mainprize,   the  differ- 
ence ibid. 
No  attorney  to  be  bail  ibid. 
Excepc 


INDEX. 


Except  to  render  P^g' IS3 

No  ftieriff*s  officer,  bailiff,  cff .  to 
be  bail  i^/V/. 

A  fummoning  officer  to  the  flieriff, 
within  the  rule  iiiJ, 

Peribns  outlawed  after  judgmeqt 
cannot  be  bail  iifV. 

A  Frenchman  who  lives  here,  and 
who  fwore  hirofelf  worth  2000/. 
in  the  bank  of  Paris »  was  per- 
mitted to  jaflify,  the  defendant 
him felf  being  a  foreigner  ihid» 

B<ftil  living  in  the  verge  of  the 
court,  may  be  permitted  to 
judiff  ihid, 

Wuhin  fwhat  timi  hail  is  to  he  put 
in  in  London  and  Middle/ex    1 54 

How  to  pat  it  in  on  a  capias  ibid. 

How  if  no  filacer  to  be  met  with 


Ml 


Bail-piece 

How  recognizance  if  defendant 
not  prcfent  ihid. 

Iblemorandum  to  be  filed  on  a  2/. 
6d.  ftamp  ihid. 

Memorandum  or  min ate       ihid. 

If  put  in  in  due  time,  no  necef- 
iicy  for  notice  156 

Notice  ihid. 

Excepting  to  hail  ihid. 

If  fame  bail  put  in  as  i«  in  bond, 
yet  may  except  ihid. 

Exception  wiihin  20  days       157 

li/luft  be  made  in  the  filazer's 
book,  or  on  bail-piece      ihid. 

To  be  in  writing,  and  notice  to 
defendant's  attorney  ihid. 

Bail  put  in  before  return  of  (he 
writ,  and  no  notice,  no  ex- 
ception in  20  days  held  good 
ihid. 

Notice  of  exception  ihid. 

When  to  juftify  in  term  or  vaca- 
tion Hid. 

Exception  regolarly  entered^  and 


verbal  notice  only  given,  fi^- 

riff  is  not  liable,   for  notice 

ought  to  be  given  in  writiDjr 

PagiX^l 

To  be  perfeded  in  4  days  after 
exception  ihid. 

Notice  to  juftify  3  is  irregoUr 
iUi, 

If  exception  be  in  vacation,  bov 
notice  is  to  be  given         ihid. 

Notice  of  juftifying  fame  bail  as 
pnt  in  K9 

How  to  juftify  in  court        ihid' 

Affidavit  of  fervice  of  notice  of 
jufiification  ihii. 

How  to  juftify  at  a  judge's  cham- 
bers I  0 

Of  adding  hail  and  jufiifying  ihid. 

The  additional  bail  mult  be  put 
in  before  notice  of  juftificatioa 
can  be  given  ih^* 

Bail  muft  aanally  have  become 
fo,  before  notice  of  joflifica- 
tion  is  given  '^' 

And  they  are  to  juftify,  without 
exception  'W. 

Notice  of  two  bail  being  added, 
and  that  they  will  juftify  ihiL 

Notice  of  one  being  add^d,  sod 
that  he,  with  one  other  already 
put  in,  will  juftify  i^' 

How  to  add  bail  ihid. 


Cafes  ref^eQhg  Bail. 

One  bail  eHeemed  as  no  bail  not 

fufficient  to  render  i^'- 

Bail  who  do  not  juftify  are  liable 

i  f  no  t  exo  n  era  ted  ihid. 

Bail  excepted  to  and  do  net  jii^ 

tify,  are  as  no  b«il  wV. 

Bail  need  not  juftify,  in  order  to 

furrender  i63 

Two  peifons  not  worth  a  groat, 

ma; 


INDEX. 


vr  ^Y  pt>t  in  bail  for  the  pur. 
pofe  of  rendering       Page  163 
But  bail  furreptitiou fly  put  in  can- 
fiot  lurrcoder  the  defendant  be- 
fore j  uftificatic  n  ihiti. 
And  it  has  been  held,  that  Qieriff's 
bail,  after  rule  to  bring  in  the 
body  ferved,  though   r.ot  ex- 
cepted (o,  can  not  furrender  be- 
fore they  have  juiliiied        164. 
Settled  if  rules  co  bring  in   the 
body  comes  before  bail  put  in, 
they  muft  jufltfy  btfore  render 
ihid. 
Cannot   give  notice  of  juftifica- 
lion  by  a  new  attorney,  unlefs 
the  former  one  is    changed 
ihiil. 
Bail  cannot  be  witnefs  for  the  de- 
fend ant  ihid. 
Nor  lor  the  plaintiff  ibid. 
How  CO  proceed  in  thefe  cafes  ib. 
Of  putting  in  bail  in  the  country 
and  tran/mitting  it  1 65 
CommiiGoners  aie  appointed  in 
the  country  to  take  bail    ibid. 
How  long  defendant  has  to  put 
in  bail  in  the  country   .     ibid. 
How  to  put   in  bail  before  com- 
miflioners  166 
Affidavit  of  thedue  taking  of  bail, 
in  the  country ,and  beforewhom 
to  be  fworn                          ibid. 
Affidavit  of  j  unification          itid. 
May  be  fworn  before  thecommif- 
fionervw ho  took  the  bail      167 
On  receipt  of  bail-piece  and  afR- 
davits,  how  the   agent  is    to 
proceed                               ibid. 
Notice  of  fuch  bail-piece  taken, 
and  of  the  filing                 ibid. 
Exception  168 
How  to  juftify  in  court          ibid. 
How  CO  proceed  after  exception 
ibid. 
Rule  of  4  and  5  ^.  &  M.  ibid. 


The  recognizance  Page  169 

AiEdavit  of  the  caption,  and  be- 
fore whom  to  be  f.vorn      ibid, 

vJommiifioners  to  keep  books  co 
enter  bails  170 

And  plaintiff's  attorney  to  have 
recourfe  thereto  ibid. 

Tranfmittingand  entering  of  bail 
taken  in  the  country         ibid* 

Of  filing  it  after  171 

One  bail  acknowledged  in  the 
country,  the  other  in  town  not 
allowed  ibid. 

If  defendant  held  to   bail  by  a 

judge's  order,   how  to  proceed 

ibid, 

Sail,  Proceedings  againft.     Vide 
/////  Scire  tacias,  482. 

Bail  Bond. 

New  ruTefor  fettling  the  prance 
in  relation  to  the  prolecution 
on  bond  172 

When  bond  is  regularly  afligned 
in  town  or  country  ibid. 

Sheriff  on  requeft  to  affign  bond 
to  the  plaintiff  173 

Who  may  bring  an  adlion  in  his 
own  name  ibid. 

Plaintiff's  attorney  fliould  before 
afilgnment  be  fatisfied  with  the 
fumciency  of  the  bail  174 

How  to  apply  for  alignment  of 
the  bond  in  town  ibid. 

How  in  the  country  ibid. 

Adion  thereon       *  ibid. 

Attorney,  waives  his  privilege  by 
entering  into  a  bait  bond  ibid. 

After  an  exception  to  bail,  new 
bail  were  added,  but  did  not 
juflify.  Plaintiff  took  affign- 
ment  of  the  bond,  without  ex- 
ception to  the  added  bail,  and 
held  well  175 


INDEX. 


IfpIaintiF  does  not  declare  before 
the  iffoigu  day  of  the  third  term 
iacIuEve,  he  cannot  take  the 
bond  P^i^^7S 

fsrmt  M  tvhicb  tbi  court  nuillftay 
frocadings  after  bend  taken,  and 
put  infuit  ibid, 

II  the  deJay  happen  by  negle£):of 
the  plaintiff's  proceedings  and 
the  defendant  die,  all  proceed- 
ings will  be  fet  afide  176 

Bjit  otherwifey  if  ^plaintiff  coald 

have  judgment   before  death 

ihU. 

&*m  mucb  bail  are  liable  for    183 

The  defendant  cannot  plead  in 

abatement  after  ilay  on  bond 

ibid. 

If  the  plaintiff  hath  delayed  him- 
felf  in  proceeding  to  trial,  the 
court  will  ftay  proceedings  on 
the  bond  ibid. 

Sail  cannot  be  permitted  to  pay, 
without  paying  the  cods  againfl 
the  principal,  when  they  apply 
to  ftay  proceedings  i^yj 

Defendant  in  the  original  adion 
dying,  before  plaintiff  could 
have  judgment  againft  him  in 
the  original  adion  (although 
the  bond  was  afligned),  yet 
coort  ordered  the  proceedings 
taftay  ibid, 

if  plaintiff  has  lofl  a  trial,  bail  to 
ftand  as  a  fecurity  1 76 

declaration  againlt  the  principal 
on  a  bail-bond  232 

The  like  againft  the  bail        235 

Bankrupt, 

Cannot  be  arrefled  for  forty-two 
days,  if  not  in  cuftody  before 
commilfion  fued  out  124 

Bankrupt  imprifoned  after  certi- 
ficate allowed,  how  to  be  dif- 
charged  618 


If  the  com miffion appears  fraaiii- 
lent,  the  court  will  not  dif- 
charge  him  Fagt  6ift 

Cannot  bedifcharged  fjpom  an  ex- 
tent 619 

Allowance  of  a  bankrupt's  cer- 
tificate, no  relation  back  to 
difcharge  defendant's  bail  if 
fixed  before  fuch  allowance  t^ 

Debt  and  cods  paid  for  a  bank- 
rupt, on  a  promife  of  indemni- 
ty, is  not  covered  by  the  com- 
mifiion,  the  fame  being  not  paid 

'    till  after  the  bankruptcy  ibid* 

Bankrupt  going  beyond  Tea,  le- 
fufing  to  affift  his  creditors  to 
get  in  his  debts,  a6t  iatided  to 
be  dt&barged  under  the  in- 
folvent  zSl  620 

Creditor  is  in  titled  to  prove  his 
cods  after  verdid  under  com- 
mifijon,  thoDgh  judgment  not 
iigned  till  after  the  commii&OB 
iil'ued  ibU. 

Defendant  producing  his  certifi- 
cate, difcharged  on  a  comaoa 
appearance,  the  bond  being 
forfeited  before  commiffion  i^ 
fued  ibid. 

Debt,  when  not  barred        Uid, 

If  an  anmnty  bond  is  forfeited  be- 
fore the  bankruptcy,  it  fhooM 
be  valued  and  proved  under 
the  commifilon.  If  forfeited 
after,  it  cannot  ihid,. 

A  bill  drawn  on  and  accepted  by 
Jf.  but  not  due,  nor  paid,  till 
after  drawer  was  -declared 
bankrupt,  the  defendant  not 
difcharged  by  certificate    611 

Sar.  Vide  Spedal  Pleai    296 

Baron  and  Feme, 
When  they  ought  to  join  and 
when  not  24 

If 


INI 

W  procth  be  againft  baron  and 
feme,  fervice  od  the  hu(band1s 
fuflicienc  for  both  ;  and  if  the 
huHand  does  not  appear  for 
himfelf  and  hit  wife,  plaintifF 
may  for  them  Page  150 

If  the  wife  bearrefied  on  procefs 
againft  the  hufband  and  her,  (he 
ihall  be  difcharged  1 89 

Bttt  the  marriage  muft  be  clearly 
made  out  f^/^. 

If  both  arrefted  together^ihe  ihall 
be  difcharged  i^/V. 

The  mle  as  to  execation       /^/V. 

Court  will  not  difcharge  the  feme 
on  a  common  appearance^  u  n  - 
lefs  coverture  be  notorious  /^/V. 

JSonJ,  aliens  pn  32. 


Depofitions  Pa£9  iit 

Affidavit  m/. 

Poftea  '        an. 

Probate  •     #^//. 

Rolls  of  conrt  baron  i ^1/. 

Regider  f^/V« 

Ad  million  to  copyhold  r'^/V, 

General  charader  iliJ. 

Ambiguity  ilid. 

Affirmative  to  be  proved       i^id, 
Subftance  of  iiTue  to  be  proved 

Modo  et  forma  iliJ, 

Ejedlmenty  brief  i6uL 

If  claim  by  will  i^V, 

If  by  defcent  -    iSufm 

Co/if,  anions  on  20. 

Cafe^fped^d  391. 


Brttf. 

How  to  prepare  578 

Evidence  Aid, 

To  prove  a  deed  or  bond  379 

Two  kinds  of  evidence  tbid, 

Beft  evidence  to  be  given  ibid. 

Difcourfe  no  evidence  ibid. 

General  cudoms  ibid. 

Hearfay  evidence  as  to  this  good 

ibid: 
When  admitted  380 

Books  of  account  ibid. 

Who  are  good  witnefTes  ibid. 
What  perfons  interefted  may  give 
evidence  ibid. 

One  witnefs  fufficient  381 

Aid. 

ibid 

ibid. 

ibid. 

ibid. 

ibid. 


Two  in  civil  law 

Records 

Verdia 

Writ 

Bargain  and  fale 

Recoveries 


Anfwer  in  chancery,  bat  both  bill 
and  anfwer  muA  be  read    ibid. 


Cinqut  Porti, 

Dlre^pns  to  the  Cinqne  Porta 

146 
Capias  to  Do'va'  ibid. 

Precipe  for  dittp  ibid. 


Cinuiu 
The  courts  of  affize  and  n^prila 

The  judges.togo  the  circuit  twice 

a  year  ibid. 

When  they  came  into  ofe  ibid. 
Any  man  may  be  a  juftice  of  tyer 

and  ierminer,  and  gmtral  gaU 

dilivtry  ibid. 

The  judges  fit  by  virtne  of  fivo 

feveralcomroiflions  106 

The  definiiiott   of  the  word  nifi 

prius  ibid. 

The  fcveral  counties  in  England 

are  divided  in  fix  circuits  icy 
The  circuits  and  towns  where  the 

afuzes  are  held  ibid. 


N 


X. 


Tbc  feveral  officcn  belonging  to 
the  circuit  Page  107 

The  bttfinefs  of  (herilF  and  co- 
roner '  ibid. 

Names  of  the  clerks  of  aflize  \o6 

Citis  amd  UwMs  having  a  Jbirifftir 
Jbififfs  147 

Claim,  27. 

Cognovit  ABiomm. 

The  form  of  epgmvit  in  cafe  1 23 
The  like  in  debt  ibid, 

Howtofign  the  judgment  ibid. 
Judgment  by  cognovit  aSionem  in 

cafe  ibid. 

The  like  againlt  an  adminidrator 

in  debt  ibid. 

The  like  in  cafe.  ibid. 

Compounding  ASions. 

No  informer  (hall  compound  with 
the  defendanjty  but  by  leave  of 
the  court'  680 

But  this  a  A  does  not  extend  to 
penalties  given  to  the  party 
grieved  ibid. 

Leave  given  on  the  ftatute  of 
ufory  681 

On  compounding  a  penal  a^ion, 

^  the  king's  part  to  be  paid  firft 

ibid. 

On  a  bona  fide,  but  not  on  a  col- 
Ittfivecompoiitioii,  the  plaintiff 
may  alfo  be  allowed  a  reafon- 
able  fum  for  his  cofts         ibid. 

Denied  on  a  fmall  compofition 

ibid. 

How  to  proceed  ibid. 

Affidavit  682 

Coa/effion.     Sfe  Cognovit       423 

Concilium.     Vide  Demurrer    3 1 1 

Confolidating  of  Anions. 

How  to  confolidate  668 

In  term  ibid. 


In  vacation  ^       Page  6ft 

How  to  proceed  a^ainft  the  others, 

afier  verdld  otthe  one  ibii. 
Two  adions  for  words  cannot  be 

confolidated  ihiL. 


Continuances. 

The  want  of  an  iflue-book  deli« 

vered  534 

When  neceflary  5« 

Continuance  of    curia  advijire 

vuU  317 

ContraS  implied  I  ( 

Continuance  notice  ^331 


Coroner^ 

If  the  fheriffs  are  partfes  to  the 
fuit,  then  tht  venire  rooft  bea- 
warded  to  the  coroner        3x4 

If  there  is  an  attachment  againft 
theflieriffin  office,  it  mnft  be 
dired^ed  to  the  coroner       181 

Bat  if  againft  the  late  iheriiB,  it 
may  be  direded  to  the  prefeot 
fherifFsyto  attach  t  hem, &c.rW. 

His  fee  for  attaching  (heriff   182 


Corforatioui. 

Corporations  aggregate,  how  to 
be  fued  690 

They  cannot  be  oatlawed  or  at* 
tached  ibid. 

A  capias  or  exigent  60  not  go  ibid. 

If  they  fae,  mull  foe  by  its  name 
of  in  corporation «  by  original 
writ,  and  by  attorney  atppoiot- 
ed  under  feal  ibid. 

Though  in  cjedment  it  need  not 
be  fo,  for  by  confeffing  leaie, 
entry,  andoufter;  the  deed  ii 
admitted.  CartJb,  too. 

^     Dcdi- 
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Declaration  againft  a  corporation 
Appearaace  /^rV. 


Co/s. 

May  have  a  rale  to  be  prefent  at 

taxing  386 

Affidavi  t  of  increafed  colls    i XiV. 

The  like  lor  not  going  to  trial 

Covenant,  17, 

C^untirmand^  531. 

Of  the  Court  of  Common  Pleas. 

By  Saxon  conftitntion  there  was 
but  one  foperior  court  i 

The  authority  and  jurifdi^ion  of 
this  court  3 

It  is  not  reoioveable  iromWeftmin- 
fter  2 

It  is  ftyled  the  lock  and  key  of 
the  common  Ikw  3 

In  this  court  real  a^ons,  as  well 
as  perfonal,  may  be  tried  ibid. 

This  courts  without  any  writ,  may 
upon  a  fuggeflion  grant  prohi- 
bitions to  keep' temporal,  as 
well  as  ecclefiaflical,  courts 
within  their  bounds  and  jurif 
di6lton8«  without  any  original 
or  ptea  depending  ibid. 

Anions  from  inferior  courts  may 
be  removed  here  4 

In  term,  it  may  award  a  habeas 
(orpus  for  any  perfon  commit 
ted  for  treafon  or  felony    ilia. 

]urifdi£^ion  is  general,  and  none 
Ihall  have  writs  of  crerpafs.un- 
lefs  he  fwcar  that  the  good> 
taken  were  worth  ^os.       ibid 

Cannot  hold    plea   under  40/. 
ibid. 


^fo  more  cods  than  damages  un* 

lefs  you  recover  40/.      Pag*  j 
The  ftylc  of  the  cpurt  ibid. 

Debt  lies  here  on  a  judgment  for 

\6s,  given  for  colts  ibid. 

The  authority  of   this    court  is 

founded    on  an  original  writ 

ibid, 

Unlefs  the  party  is  privileged,  then 

on  a  writ  of  privilege  6 

It  holds  plea  by  bill  againftofficfcrs 

of  the  court  ibid. 

Alio  againft  peers  and  membersi^. 
Hiftory  of  the  proceedings  in  this 

court  34 

O  f  th e  origi n  a  1  writ  ibid. 

The  fecurity  found  thereon,  and 

why  35 

Sheritfs  fummons  on  it  ibid. 

How  the  court  proceeded  if  de- 
fendant appeared  ibid. 
If  he  did  not  appear,    how  the 

procefs  was  36 

How  the  proceedings  were  before 

the  capias  was  given  ibid. 

The  present  mode  ofprocefs  f'^/V. 
Appearance  of  the  defendant  37 
If  not,   how  plaintiff  may  do  it 

for  him  ibid. 

If  affidavit  be  made  of  the  debt 

ibid, 
Bail-'bond  3^ 

Bail  above  ibid. 

Recognizance  ibid^ 

Bail  in  the  country, how  auihoriz<< 

ed  to  be  taken  39 

Exception  ibid* 

Aifignment  of  the  bail-bond  ibid. 
Declaration  40 

Venue  in  local  aflions^  &c.  ibid. 
Nonpros  41 

Defence  42 

Imparlance  ibid. 

Pleas  in  abatement  44 

Gene/al  iiTaes  46 

i^aymenc  of  money  into  court  47 


N 


E 


Setoff* 

Special  pleaa 

ioltification 
tatute  of  limitations 
£(ioppcl»  what 


Page  48 

ihid. 

49 
itid. 


The  condition  and  qualities  of  a 
'  plea  Hid. 

Rule  in  pleading  50 

When  to  plead  Q>ecia]]y  5 1 

Replication  ihid, 

Peparture  ihid, 

Traverfe  ihid. 

When  neoeflary  52 

Tl»ere  cannot  be  traverfe  npon 

traverfe  ibid. 

It  muft  be  taken  to  fome  laaterial 

point  alledged  53 

When  replication  may  confefs and 

avoid  the  plea  and  traverfe 
ibid, 
Ofgivingcolour^anditsend  ibid. 
Rejoinder 
Surrejoinder 
Departure  in  pleading. 
Novel  aflignment 
Duplicity  (o  be  avoided 
ProteHationj  the  ufeof 
When    neceHary    to    be 


ibid, 
ibid. 

.54 
ibid, 

55 
ibid, 

ibid. 
56 

57 
ibid, 
ibid. 

58 


Jflae,  when  parties  are  at 

liTue  in  fadl  and  in  law 

Demurrer 

General  or  fjpecial 

Form  of 

Continuance  of  the  parties  when 

neceffary  ibid. 

How  demurrers  are  brought  on  to 

be  argued  59 

Con  fill  um  and  judgment  in  debt 

and  cafe  ibid. 

How  iflue  in  fa£t  is  to  be  difpofed 

of  ibid. 

Of  the  plea  puis  darrein  centinu- 

ance  .  60 

Venire  and  ha.  corpora  61 


When  made  retarnable    Fage  6z 
Record  63 

Peftea  ihid. 

Special  verdift  ibid. 

Special  cafe  64 

Arred  of  j  udg  men  t  ibid., 

New  trial  19  of  antient  date      6  c 
The  groimds  for  it  66 

The  grounds  to  arreft  the  judg- 
ment ibid. 
Motion  for  new  trial  when  to  be 
ibid. 
Trial  by  record  6j 
Judgments  what  68 
There  arc  two  forts,  vix. 
Interloctttory  judgment  69 
Final  judgment  71 
Audita  quarela  feldom  ofed  ibid. 
Executions,  the  feveral  (brts     73 
Satis  fadton                             ibid. 
Court  jurifdidion  of.  Fide  title 
JurifdiSion  3 
Debts f  mutual  tj^ 
,     Debt  I S 
Debtors.    Vide /fs/i/vAv/ 64s 

Declaration, 

Rules  of  pleading  founded  in 
ilrongfenfe  192 

Rules     refp^ing     declarations 

ibid. 

Matter  ought  to  be  certainly  al- 
ledged in  declaration        ibid. 

So  place  where  fad  material  ibid. 

The  gift*  and  every  thing  that  is 
of  the  efTence  of  aAioB>mttfi  be 
fet  forth  ibid. 

If  not,  if  declaration  be  not  fnf- 
licient  foundation  to  give  jndg- 
menty  it  may  be  arrefted   ibidm 

In  pleading  defendant  mnft  fliew 
a  title  in  plaintiff*  *  195 

Where  an  intereft  or  eftateoon- 

mences    on   condition   to  be 

per. 


INDEX, 


iormed  byplaintifFy  l^c.  plain- 
tiFmull  iiiew  i(  and  aver  per- 
formance Pagi  193 

IMo  greater  certainty  than  the  na- 
ture of  the  thipg  is  capable  of 
ibid. 

MoH  contain  fuch  certain  affirma- 

tk)Ji  that  it  may  be  traverfed 

ibid, 

tVhcre  the  thing  is  well  defcribed 
coart  ought  not  be  too  Arid  in 
fcanning  the  words  194 

Where  a  thing  is  laid  by  way  of 
aggravation  y  £sfr.  ibid. 

If  declaration  good  in  part^  and 
bad  in  pare  the  rule  ibid. 

The  form  of  declaration        ibid, 

UonecelTary  length  to  be  avoided 

ibid. 

For  avoiding  the   common   bar 

How  to  declare  in  covenant  ibid. 
Slander  ibidi 

General  (Ututes  ibid. 

Upon  judgments  ibid. 

Anions  are  to  proceed  though 
no  warrant  filed  198 

How  to  be  ingrofTed^  and  what  to 
charge  ibid. 

There  are  two  ways  to  declare 

199 
When  declaration  may  be  amend* 
ed  ibid. 

Roles  of  pleading  objeAs  of  bre- 
vity ibid. 
Impertinence  196 
Variance  between  declaration  and 
procefs                                ibid. 
Waiver  of  bail                      ibid, 
M^y  have  plaintifPs  demand /^iV. 
IVhen  no  waiver  of  bail        ibid, 
l>e]ivery  before  9                    1 97 
Of  xntitling  and  laying  the  day 
in  declaration                     ibid. 
Of  declaring  dt  bene  effe           199 
Of  declaring  in  chief           ibid. 


I  When  declaration  may  be  deliver^ 
ed  de  bene  ejfe  Page  1 99 

Of  delivery  when  defendant  files 
fpecial  bail>  or  a  common  ap- 
pearance ibid. 

0/ delivering  declaration  whefe 
plaintiff  enters  appearance  ae« 
cording  to  the  ftatute  200 

The  fervice  of  a  writ  after  retara 

•.  is  bad  ;  fo  if  not  15  days  be- 
tween the  tefte  and  return,  buc 
if  declaration  be  taken  out  of 
the  office,  it  is  a  waiver  of  the 
irregularity  ibidi, 

Of  declaring  on  procefs  return- 
abft  the  lad  return  aoi 

The  like  the  term  after  writ  re- 
turnable ibid^ 


Notes  ef  Cafes. 

If  declaration  be  delivered  de  hem 
ejfe^  on  or  before  the  appear- 
ance day,  defendant  to  plead 
in  4  days  after  appearance  day, 
if  after,  the  like  4  days  from 
delivery  ibid. 

What  is  a  waiver  of  bail       ibid. 

When  rule  to  plead  may  be  given 

ibid. 

May  now  declare  in  any  county, 
though  writ  of  capias,  in  an- 
other   ^  ibid. 

When  plaintiiFintitled  to  be  paid 
for  his  declaration  on  procefs  ib. 

When  plaintiff /hall  lofe  his  bail^ 
if  he  declare  difi^erently  from 
his  writ  ,     202 

Mufl  be  delivered  to  the  agent  in 
town  ibid. 

May  add  a  new  count  before  the 
end  of  the  2d  term  ibid. 

Notice  after  declaration  deliver- 
ed to  plead  within  8  days  held 
good  ibid, 

3  B  Pe- 
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Declaration  ihould  be  indorfed  ile 
bene  ejfe  Page  202 

A  declaration  cannot  be  delivered 
againft  one  of  two  defendants, 
.    till  both  appear,  or  one  appears, 
and  the  other  outlawed      ibU, 
How  to  proceed  where  one  is  ar- 
reted, and  the  other  not    203 
Of  ilelivering  adeclaration  by  the 
bye  ihid. 

]f  an  aflion  be  brought  by  the  ba- 
ron only,  and  declaration  deli- 
vered, he  cannot  deliver  one  by 
the  bye,  at  the  fait  of  himfelf 
and  wife  ihid, 

Wnen  it  cannot  be  delivered  by 
the  bye  ibid. 

A  capias  abfolute,   the   plaintiff 
may  declare  ^ir/'/tfAr,  well  enough 
ibid* 
Defendant  bound  to  receive  a  de- 
claration  by   the  bye  ats.  of 
fame  plaintifF  ibid. 

Declaration  delivered  by  the  bye 
before  plaintifF  had  declared  in 
the  original  adion  ;  held  good 
204 
How  to  indorfe  a  declaration  de 
bene  ej/e  ibid. 

The  like  on  fervice  of  procefs/^iV/. 
The  like  if  delivered  in  chief  ibid. 
On  bailable  aflions,  there  is   no 
need  of  giving  notice  of  decla- 
ration delivered  ibid. 
But  in  cafe  it  fhould  be  done,  no- 
tice of  fuch  declaration  de  bene 
effe      ^  205 
How  to  indorfe  on  common  pro- 
ccfs  de  bene  effe                     ibid. 
The  like  where  appearance  is  en- 
tered accprding  to  the  flatate2o6 
Within  what  time  plaintiff  muH 
declare                                ibid. 
May  apply  for  further  time,  and 
how                                      207 


Maft  be  demanded  of  the  agc&t 

fagtivi 

If  no  rnle  to  declare  be  given  liov 

long  plamtilflT  has  to  declire 

Where  he  does  not  declare  after 
time  obtained,  defendant  rnvf 
fign  judgment  '^* 

Declaration  for  work  done  vai 
materials  foond,  work  and  la- 
bour generally,  goods  Mduii 
delivered,  money  lest,  ]aidoat» 
had  and  received,  and  on  aa 
account  (lated  209 

The  like  for  the  falc  of  horfcs 

Againft  an  executor  for  goodsfold 

"i 

For  an  ezecacor  *J'' 

The  like  for  the  aflignees  of  a 
bankrupt,  for  prcmiomj  of  io- 
furan ce,  and  work  done  by  tte 
bankrupt  V? 

The  like  on  a  note,  payee  agiioa 
the  drawer  '^^ 

The   like   for  drawee  againfl  the 

acceptor,  on  a  bill  of  exchaagc 

221 

The  like  on  a  foreign  billfecond 
indorfee  againft  the  firftiodor- 
fer  «» 

The  like  by  an  attorney  for  le« 
"5 

The  like  on  a  bond,  obligee  a- 


gainfl  the  obligor 


11% 


The  like  againft  executors  of" 
executrix  of  the  obligor   iM 

The  like  in  debt  upon  a  jfldgoM^ 
recovered  for  the  defendaDt229 

The  like  upon  a  jodgmcnt  reco- 
covered  in  an  inferior  coon  rfi 

The  like  on  a  bail-bond  agaw« 

the  principal  \}\ 

Thelikc  againft  one  of  the  bau 

The 


i 
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Tbe  like  for  an  aflault   Pagez^S 

For  an  alTaaltand  falfe  imprifon- 
ment  239 

The  like  in  trefpafs,  fc^r  breaking 
and  entering  the  plaintiiPs  clofe 
with  cattle,  poaching  and  fpoil- 
ing  the  earth,  and  breaking  the 
gates,  ^V.  240 

Declaration  in  replevin  for  cattle 

With  refpeA  to  amending,  decla- 
ratk)n$,  title  Amtniment. 


Dimurrer» 

What  is  a  demurrer  in  law       57 

Demarrer  confeiTes  the  fa^ls  as 
fUtcd  309 

Either  general  or  fpecial    ibid. 

After  demarrer  joined,  the  court 

to  eive  judgment  according  to 

Tight,  without  regarding  form, 

nnlefs  fpecially  ihewn  for  caufe 

ibid. 

£>cception8,  which  are  not  to  be 
regarded^  unlefs  fpecially  ihewn 
on  demarrer  ibid. 

Defendant  cannot  demur  to  de- 
claration in  debt,  becaufe  it 
flates  that  he  was  attached  in- 

.    ftead  of  fu  mmoned  3 1  o 

This  court  never  permits  defend- 
ant  to  plead  over  (except)/^/V. 

How  toingrofs  and  deliver  hibid. 

May  amend  as  to  form  ibid. 

If  plaintifPs  attorney  makes  up 
the  book,  how  proceed  to  ar- 
gument ibid. 

May  iign  judgment  for  want  of 
paying  for  demurrer  book  ibid. 

How   to   proceed   to     argument 

ibid. 

Formerly    copies    of    demurrer 


I  books  were  delivered  one  week 
before  argument         Page  3 1 a 

'  If  the  attorney  ofeither  party  does 
not  deliver,  the  other  imyibid^ 

Plaintiff's  attorney  (hall  now  de- 
liver all  the  books  two  days  be- 
fore argument,  and  two  of 
which  is  to  be  paid  for  by  the 
defendant's  attorney         .  ibid. 

Counfels  names  to  be  inferted, 
number  roll,  and  the  day  of 
argument  to  be  put  on  each 
book  ibid. 

If  defendant  demurs  to  thedecla^ 
ration,  he  ihall  accept  notice  of 
executing  an  enquiry  on  the 
back  of  the  joinder,  or  where 
plaintiff  is  obliged  to  demur  to 
defendant's  ))lea,  then  on  the 
back  of  fuch  demurrer        ibid. 

If  judgment  be  for  the  plaintiiF» 
in  cafe  then  how  to  proceed  3 1 3 

The  like  if  in  debt  ibid. 

Judgment  mud  bfe  iigned  with  the 
prothonotaries,  before  you  can 
give  notice  of  inquiry        ibid. 

Demurrer  to  part,  and  ifl'ue  as  to 
the  other.part,  demurrer  is  ge- 
nerally argued  iirft  ibid. 

But  it  may  be  either  way      ibid. 

Leave  was  given  to  withdraw  a 
demurrer  and  plead  ibid. 

PlaintifiPs  counfel  to  begin     ibid. 

Practice  as  to  the  delivery  of  the 
book  to  defendant's  attorney 

3H 
A  demurrer  to  the  merits  is  an 

ifl'uable  plea  ibid. 

Entering  caufe  for  argument/^iV. 
No  argument  4  firft  and   4  laft 

days  of  term  ibid. 

A  general  demarrer  book  to  the 

declaratioff  ibid. 

Joinder  31c 

Demurrer  to  plea  iiiJ. 

3  B  a  Dcfl 
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Demurrer  to  replication  Page  315 

Joinder  iiid. 

Jadgment  of  the  court        '    317 

A  general  demurrer  as  well  as 
fpecial  muft  be  iigned         3 1 5 

So  a  joinder  iitd. 

It  is  irregular  to  move  for  a  conci' 
Hum  before  the  paper  book  is 
delivered  ^  iSiJ, 

After  an  order  for  time  to  plead 
ifluably^majr  demur  to  replica- 
tion tM. 

No  caufe  to  be  entered  after  the 
laft  day  of  argument,  unlefs, 
&c.  f'^lV. 

No  argument  the  four  lafi  and  four 
firft  days  iBiJ. 

A  general  demurrer  book,  where 
demurrer  is  to  the  declaration 

Demurrer  to  a  plea  289 

Demurrer  to  a  replication  -  i^ii/. 
joinder  296 

Continuance  over,  and  judgment 
for  the  plaintiff  297 

Diparture  54 
Detimui  %t. 


Di/c9ntinuanci. . 

The  definition  of  the  word      678 

'After  demurrer  joined  and  entered 
cannot  difcontinue  without  mo- 
tion ibiil. 

But  before  declaration  may  by  a 
treafury  rule  ibid. 

Adminiftrator  mnft  pay  cofb  ihid. 

How  to  proceed  ^  ibid. 


Diflringat. 

Difirimgas  againft  a  peer  or  mem- 
'W  531 

8 


The  like  on  an  ori^al  fiMHi 

clamfimfrtgjtt  \Ph*  5^5 

Pr^cipi  for  ditto  $ii^ 


Docket. 
When  the  rolls  are  to  be  docketed 

How  to  docket  them  ibid. 

The  form  of  ie  veral  dockets,whick 
are  not  made  on  paper  as  in  the 
K:B.  bat  entered  in  the  office 
on  the  docket  roll  ibid. 

No  judgment  to  affSeft  lands,  nn- 
lefs  docketed  401 

Duplicitj  55. 

Ejeffment. 

The  invention  of  this  aSioB  islbr 

the  advancement  of  jnftice  576 
The  plaintiff  and  defendantindie 

firft  inftance,  where  premifes  are 

tenanted,  merely  nominal  ibid. 
How  to  proceed  if  no  tenant  in 

poffeffion  Hid* 

Defence  S77 

The  form  of  a  letter  of  attorney 

to  enter,  &c«  iU* 

The  leafe  578 

If  there  be  no  letter  of  attoraey, 

how  to  proceed  57^ 

Declaration,  how  it  is  to  be  in  thu 

cafe  and  notice  iM* 

No  affidavit  of  fealing  leaJe  d^ 

cefiSiry  }8o 

0/  matici  t§  f  mV  «&/• 

When  requifite  and    when  oot 

**// 
Mortgagee  ibid* 

Half  a  year  to  a  tenant  at  will 

When  double  rent  f2^* 

Cuftom  of  London  ibid^ 

Where 


INDEX. 


W^ere  there  13  a  tenant  in  poflef- 
£on,  h^w  to  proceed  Pagt  c8i 

HVho  declaration  may  be  ferveaon 

ibid, 

Hovir  to  proceed  if  the  tenant  ab- 
fconds  .     582 

InLoml^n  and  Middle/ex  tenanu  to 
be  told  when  they  are  to  ap- 
pear»  and  in  what  time  the 
motion  is  to  be  made  ibid, 
ft*  Cafes  relating  to  ferviceof  ejedt- 
ments  onder  particalar  circum  - 
ftances  583 

Tender  to  tenant  who  refufqd, 
left  on  the  floor  ibid. 

As  to  fecreting  ibid. 

Where  tenant  and  wife  both  ab- 
fconded  ibid. 

Where  a  perfon  came  infurrepti- 
tioufly  ibid. 

Declaration  tendered  through  a 
window  '  ibid. 

Service  on  wife  584 

Wives  ibid. 

Where  tenant  abfcqnds         ibid. 

Delivered  to  a  daughter  owned 
by  tenant  ibid* 

Tendered  to  wife  on  the  premifes 

through  a  window,  (he  refufed 

to  receive  it,  and  left  on  a  ledge 

ibid. 

Tenant  acknowledged  receipt  on 
a  Sunday,  good  ibid. 

Lunatic  ibid. 

Tender  to  wife  in  the  (hop,  tho' 
ihe  refufe  to  hear  it  read,  fame 
being  left,  held  good  58c 

Copy  ihewn  to  the  wife  who  toolc 
it  and  read  it  ibid. 

The  likenile  on  tenant's  daugh- 
ter,   tenant   having    fecreted 

-•^himfelf  ibid. 

Service  on  chorchwardens  and 
pverfeers  who  rented  a  poor 
boufe  ibid. 


All  ejeaments  mnft  be  delivered 

before  efibign  day      Page  c86 

Country  ibid. 

If  in  country  cjedment,  and  the 

notice  be  to  appear  in  Eafler  or 

Michaelmas  Urm^  motion   muft 

be  made  in  the  fame  term  the 

notice  was  made  to  appear  in, 

.or  no  rule  ibid. 

Declaration  in  ejedlment  on  one 

demife  Hid. 

Declaration  on  a  double  demife 

588 

How  the  premifes  are  to  be  in- 

ferted  589 

In  what  county  to   be  brought 

ibid. 
So  exa£k  adefcription  as  in  a/r^- 
cipi  not  neceiTary  ibid. 

Day  of  demife  ^  ibid. 

Ejedtment  on  demife  of  heir  590 
l£  the  leflbr  of  plaintiff's  title  ac- 
crues in  'vacation,  yet  you  may 
dtliver  declaration  of  the  laft 
term  ibid. 

Within  what  time  to  be  brought 

ibid. 
How  to  move  for  judgment    591 
Within  what    time    motion  fax 
judgment  muft  be  made    ibid. 
Relates  only  to  tenants  in  poffef- 
iion  ibid. 

And  not  on  a  vacant  pofleflioa 

ibid. 
Country  ejeaments  ibid. 

How  to  move  for  jo  ^gment    ibid. 
Affidavit  of  the  iervice  ibid. 

Before  whom  to  be  fworn     ibid. 
U  wife  ferved  ibid. 

How  to  fjgn  judgment  ibid. 

Of  amending  declaration        C9a 
Term  may  be  enlarged  ibid. 

No    amendent     till    appearance 
made  in  the  parcels  ibid^ 

Of  the  apptaranci  593 
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For    lands    in   antient  demefne 
Page  ^^7, 
In  town  ihU. 

Country  ibid. 

Secondary  to  fiiew  his  alphabeti- 
cal paper  of  ejedlments        594. 
The  tenant  is  not  obliged  to  ap. 
pear     although      indemnified 
ibid. 
Ho*w  to  appear  for  tht  tenant  ibid, 
Confcnt  rule  ibid, 

Hc<w  to  defend  for  part  595 

Frr:.(ipt  for  appearance  596 

Appearance  to  be  entered  and 
common  rule  marked  by  fiia- 
aer  ibid. 

Pica  ibid. 

Of  appearance  tiy  landlord  '  597 
Who  ought  to  be  admitted  ibid. 
Affidavit  of  the  fervice  ibid. 

Before  whom  to  be  fworn  496 
Ifwifeferved  ibid. 

Landlord  impowered  to  make 
himfelf  a  defendant  ibid. 

Heir  ^  598 

Mud  add  landlord  to  tenant  to 
defend  ibid. 

The  reafon  of  the  judgment  a- 
gainft  the  cafual  ejcflor,  where 
landlord  is  permitted  to  defend 
without  tenant  ibid. 

The  landlord  is  to  enter  into  the 
common  rule  by  confent,  and  is 
to  be  confidered  in  all  refpeds 
as  tenant  in  poffeffion         ibid. 
For  part  ibid. 

How  to  defend  for  the  landlord 

Rule  ibid. 

If  landlord  is  made  defendant, 
plaintiff  muft prove  defendant's 
tenant  in  poiTeilion  600 

Motion  for  leave  to  take  out  exe- 
cution, abfolutein  the  firdin- 
fiance  ibid. 
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U  landlord  does  not  tppear  at 
the  trial  to  confefs  Page  600 
Hofw  to  proceed  to  trial  after  ap- 
pearance and  plea  ibii^ 
IfTae  601 
Infant    lefTor   if   required    nnft 

name  i.  guardian  for  cofts  ibid. 
Record  Oii. 

New  trial  ibid. 

Attachment  in  the  iirft  inftance 

not  delivering  pofleffion  ihii. 
Of  flaying  proceedings  till  cofts  be 

paid  of  a  former  ejedmencdoj 
In  cafe  of  nonfuit  for  notcon- 

fcffing,  how  to  proceed  603 
,How,  if  verdiA  for  defendant  ih. 
If  plain  tiff  be  nonfuited  on  tbc 

merits,  he  may  pay  the  cofts  to 

which  defendant  he  y\^2Sti  ib. 
If  there  be  a  verdiiSfc  for  pliintiff, 

he  may  have  a  ca.fa  or  f. ft. 

for  the  cofls  ibid. 

If  lefTor  dies  before  commiffioa 

day  ihid. 

If  there  are  feveral  defendants, 

and   fome  appear  and  confefs, 

and  others  do   not ;  how  the 

pojiea  ought  to  beindorfed6o4 
One  defendant  confefled  verdift 

againft  him,  the  others  did  not 

ibid. 

If  defendant   does   not  confefs 

how  to  proceed  ibid. 

Judgment  by  nil  dicit  ibid. 

Writ  of  potfeffion  605 

Eje£lmencfor5-8th8,  (beriffgave 

poiTeflion  of  the  whole,  tenant 

fhall  be  reftored  to  3.{jths,  606 
Writ  of  polTeffion  And  f,  fa.  for 

cofls  ibid. 

Retraxit  607 

Attornment  of  the  tenants    ibid. 
Writ  of  poflefSon  on  two  feveral 

demifes  ihi4* 

Proceeding  on    the   Stat,    of  4 

Geo.  2  610 

The 
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Tlie  tenant  may  apply  to  pay  rent 
and  coils  Pagt  6ii 

If  leiTee  file   bill  he  muft  bring 
money  into  court  ihid^ 

How  to  prepare  ejedment     ibid* 
Affidavit  CO  move  for  jadgment 

ibid. 
How  to  move  for  j adgmen t    6 1  a 
If  tenant  appears,   and   pleads, 
what  proof  reqoifice  ibid. 

Tender  of  rent  before  ejci^lment 
delivered,  good  ibid. 

Of  froteeding  to     rtcwer    by  a 
mortgages  613 

How  mortgagor  may  apply  to  (lay 
the  proceedings  ibid. 

Mortgage  and  two  bonds      ibid. 
Where    there  are  two   or  more 
mortgages,  court  will  not  com  • 
pel  a  redemption  of  one  only 
ibid. 
Final  jadgment  after  verd id  for 
the  plaintiff  .614. 

J  udg mc n t  of  a  retraxit  ibid. 

How  to  recomer  me/ne  profits,  and 
from  nubat  time  6 1 5 

Tbe  proof  in  fuch  adion       616 
Jury,  in  their  giving  of  damages, 
are  not  confined  to  the  mere 
ibid, 
have 


rent 
Tenants  in  common  may 

this  adlion 
Cannot  pay  money   into 


ibid. 
court 
ibid, 

Adion  may  be  brought  pending 
error  for  the  mefne  profits,  and 
plaintiff  may  proceed  10  afcer- 
tain  the  damages  >  ibid. 

Defendant  by  judge's  order  held 
to  bail  in  fuch  adion         ibid. 
How  to    remove    an    ejedment 
from  the  Mayor's  Court,  Lon- 
dtm  ^17 

Elegit. 
If  the  lands  are  extended,  can 
have  no  other  writ  460 


Butiffheriff  levies  goods,  and  re« 
turn  nibil  on  the  land,  a  ca.fa. 
may  iiTue  Page  460 

What  iheriff  to  do  on  an  elegit 

ibtdm 

Elegit  in  debt  a6  i 

The  like  in  cafe  ibid. 

A  man  may  award  on  the  roll  as 
many  e^egits  as  he  pleafes,  and 
execute  all,  or  any  462 

But  an  adlual  writ  ought  to  be 
fued  out  ibid. 

Proof  to  fupport  ejedment  after 
this  writ  ibid. 
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The  nature  of  the  writ  704 

No  certificate  or  return  of  error 
to  be  made  until  fome  error  be 
notified  to  one  of  the  juftices 
ibid. 
When  the  record  is  removed  ibid. 
When  not  ibid. 

Adion  pending  error  ibid. 

Error  is  not  a  fuperfedeas  from 
fealing,  but  delivery  to  the  clerk 
of  the  errors  705 

No  perfon  can  bring  error,  if  he 
was  not  party,  or  privy  to  the 
record  ibid. 

If  a  writ  of  error  bears  iefte   be- 
fore judgment,  it  is  good  ibid. 
It  cannot  be  brought  after  twenty 
years  ibid. 

If  brought  in  C.  B.  it  mud  be  re- 
turnable in  ihe  K.  B.  ibid. 
If  error  be  brought  where  pro- 
ceeding by  bill  ma/^  be  return- 
able 0«  a  day  certain  as  well  as 
the  fci.  fa.  quare^  ^c,  ibid. 
Praecipe  for  the  writ  ibid. 

How  to  get  writ  ibid. 

And  allowance  ibid. 

If  bail  is  required,  it  muft  be  put 
3  B  4  ill 
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In  In  4  days  next  after  delivery 
to  clerk  of  errors        Fage  706 
How  to  put  in  bail  ibid. 

Writs  of  error  to  be  forthwith 
brought  to  the  clerk  of  the  er- 
rors,  or  no  ft4y  of  execution, 
and  bail  in  4  days  ibid. 

Bail  to  be  pcrfcdled  ip  4  days  ib. 
Exception  to  be  within  20  days  ib. 
Court  refufed  to  give  time  to  per- 
fedl  ^        707 

What  notice  of  j unification  is  re- 
quifite  '  ibid. 

Notice  of  juftifying  bail        ibid* 
If  rule  for  better  bail  be  ferved  in 
vacation,  mull  juflify  before  a 
judge  ibid. 

|Iow  to  juflify  ibid. 

Rule  to  tranfcribe  708 

How  plaintiff's  attorney  in  error 
to  proceed  ibid. 

A  laudable  thing  in  Mr.  Hougb  to 
expedite  the  tranfcript       ibid. 
How  defendant's  attorney  in  error 
is  to  proceed,  when  his  original 
is  not  procured  in  time  to  ob- 
tain it  ibid. 
If  tranfcript  not  paid  for,  execu- 
tion to  iiTue                         ibid. 
Though  the  record  is  not  tranf- 
cribed,  yet  bail  in  error  liable  ib. 
Petition  for  original  ^  ^       ^  709 
If  the  want  of  an  original  is  af- 
£?ned  for  error,  and  it  appears 
all  the  proceedings  are  of  the 
fan^e  term  wherein  the  original 
is  returnable,  fuch  an  original 
warrants  thefe  procccdiiigs,  let 
it  be  of  any  return  of  the  fame 
term  ;   but  an  original  of  the 
term   wherein  the  final  judg- 
ment  was  given  will  not  war» 
rant  it,  if  there  have  l?een  pro- 
ceedings in  (he  term  before  en- 
tered            *                      710 
Maimer  of  the  rolls  will  no(  grant 


an  original,  bat  upon  paymeiC 
of  coSs;  therefbre  yon  m^ft 
tender  them  Pagi  710 

U  plaintiff's  attorney  tranfcribes, 
how  to  proceed  on  ibid. 

Defendant's  attorney  is  to  pro- 
ceed to  get  errors  affi^ned  by 
fci.fa.  711 

Of  the  return  /M. 

Where  writ  of  error  is  amended 
in  B.  R.  new  bail  ihali  be 
given  on  the  amended  writ  ia 
C.  B.  ibid. 

Confent  to  con fefs  judgment  oa  a 
fecond  adlion,  till  a  writ  of 
error  determined  oa  the  fiift 
does  not  prevent  error  being 
brought  on  the  fecond  71a 
In  what  cafes  bail  is  required  ia 
error  •  ibid* 

What  fum  to  be  bound  in       713 
Bail  not  requiftte  upon  ajodg- 
ment  founded  on  a  prior  judg- 
ment ibid. 
Nor  on  bail-bond  ibrd. 
Nor  on  a  reco|;nizance  of  bail  by 
default                              ibid. 
fiound  for  debt  and  cofts      iM. 
In  adioas  for  not  fetting  forth  of 
titles,  nor  on  the  cafe,  trover, 
^c.  bail  after  verdid       i^^* 
Double  cods                             ihid. 
Not  to  extend  to  popular  a^os/i. 
No  execution  tobeftaid  after  ver- 
didl  in  any  perfonal  a^on  00- 
lefs  bail                              ibid. 
But  not  to  extend  to  an  executor, 
^c.  nor  adlion  popular,  nor  to 
action  penal  714 
Bail  in  error  in  dower  and  ejed* 
ment                                 ibid. 
Ought  to  be  in  the  value  of  two 
years  rent                           ibid. 
Cannot  be  put  in  before  a  com* 
mifiioner                             ib^. 
Plaintiff  did  not  pat  in  bail  ia 
erWi 
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tjnor,  the  plaintiff  below  not  | 
having  taxed-  cofts,  he  might 
have  compelled  him  to  do  it, 
by  applying  to  ftay  the  exe- 
cotion  Page  ji/^ 

Execators,  where  the  judgment  is 
dthnuM  fropriis^  muft  pot  in 
bail,  but  ocherwife  if  againft 
tefUtor  715 


Iq  error  ^fter  verdidl  on  9i/ci.fa 
be  bai 
ibid. 


againft  bail,  there  muft  be  bail 


Bail  ihall  be  given  in  debt  upon 
the  judgment  againft  the  prin- 
paly  tho'  a  writ  of  error 
brought,  if  no  bail  in  the  ori- 
ginal adion  ihiJ. 

fr^cipi  for  original  in  cafe  to 
warrant  thejudgment         716 
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tiw  on  origin  als 
Pradpein  account 
If  a  bailiff 
If  bailiff  and  receiver 

"" —  detinue 
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•in coven ant 
ihiJ. 
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ibid, 
ibid, 
ibid. 


Efcape  Warrant, 

If  pri(bner  be  taken  on  an  efcape 
warrant  to  be  declared  againft 
ih  two  terms  629 
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T^c  firft  return  of  every  term  i« 
properly  the  firft  day  of  every 
terin»  and  thereon  the  court 
fits  to  take  eilbigna 
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Of  the  feveral  forts         Page  7  j 

It  is  a  judicial  writ  444 

Of  the  ca./a*  ibid. 

Fi.fa.  ibid. 

Elegit  ibid* 

Ca.  fa.  into  what  county  it  iiTaea 

ibid. 

How  ingroffed  44; 

If  it  be  levied  in  debt>  the  in- 
dorfement  ibid. 

How  in  cafe  ibid. 

Cannot  be  two  at  fame  time  ibid* 

Sheriff  muft  return* firft/.yii.  be- 
fore a  fecpnd,  if  be  levies  ibid. 

Aliter  if  no  levy  ibid. 

An  elegit  may  be  had  after ^.  fa. 

ibid. 

Executions  to  be  fu       within  a 
year  and  a  day  ibid. 

If  taken  out  and  returned,  may 
fue  out  execution  after  year' 
and  day  446 

Ca.  fa.  in  debt  ilfidm 

—  in  cafe  ibid. 

in  covenant  447 

— — —  ejeftment  ibid. 

■  trefpafsand  affault    ibid. 

— —  replevin  ibid. 

— . —  trefpafs  ibid. 

— —  for  words  ibid. 

For  the  defendant  4.48 

On  a  nonfuit  iiid. 

Ca*/a,  in  a  penal  adion       ibid. 

For    an    adminiftrator  in    debt 

ibid. 

After  zfci.fa.  449 

How  to  fue  out  a  teftatuMt  and 
when  requifite  ibid. 

Teft.  ca./a.  ibid. 

Ca,  fa.  amended  ibid. 

Fieri  facias  9  tvbea  *<  lies  45O 

How  to  be  fued  ouc  ibid. 

Tefte  and  return  ibid^ 

How 
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How  to  telle  it  in  term  and  vaca- 
tion Page  450 

Goods  bound  from  the  delivery  of 
the  writ  ihid. 

How  to  fue  ottt  a  fecond  execu- 
tion if  the  ^2l  levies  only  a 
part  ibid. 

A  fraudulent/,  fa.  executed,  a 
Ji>fa.  at  the  fuit  of  another  to 
be  preferred  45 1 

Sheriff' who  begun  the  execution, 
fhai]  «nd  it  ibid» 

When  neceiTary  to  have  a  vindi- 
tioni  exponas  ihid. 

Fi,fia.  againft  one  partner,  iherifF 
may  take  the  goods  of  both,  and 
the  vendee  (hall  have  a  moiety 
in  common  ibid. 

If  a  man  die  in  execution,  may 
have  zfi.fa.  or  elegit         ibid. 

Execution  does  not  abate  by 
plaintiff's  death,  but  fheriff 
may  fell  ibid. 

If   after   verdid    plaintiff    dies 

ibid. 

If  defendant  dies  ibid. 

Intereft  and  coils,  when  to  be 
given  452 

T^.  after  /.  fa.  executed  held 
bad,  before  flieriff  returned  the 
firft  writ  ibid. 

The  landlord  muftgive  the^fhe- 
riff  notice  ibid. 

Fi.fa.  in  cafe  ibid. 

The  like  in  debt  ibid. 

After  zfci.fa.  453 

The  like  in  affault  ibid. 

m  —  covenant  ibid. 

•— — —  —  ejectment  ibid. 

Of  the  tefiatum  ibid. 

^eftatum  fi.^fa.  in  cafe  454 

•  debt  ibid. 

Non  omittas  fi,  fa.  ibid. 

Fi^  fa.  for  the  reiidue,  in  debt  ib* 

Teft,  f.  fa.  into  Durham  in  cafe 
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Fi.fa.  again  ft  an  exccator,  where 

he  confeiFes  the  debt   of  the 

teftator  -  457 

Fi.fa*  agaiaft  an  idmisaftratiix 

in  debt  ihid. 

The  like  againft  an  execotor   458 

Fi.fa.  for  defendant's  cofts  in  cafe 

ihid. 

Fi.fa.  for  cofts  on  a  noniiiit   459 

Venditioni  exponas  iM. 

Elegit  460 

If  goods  taken  they  are  sot   Ibid 

but  appraifed  ibid. 

If  the  goods  be  not  fofficienr, 

then  a  moiety  of  the  lands  to  be 

delivered  ihid. 

If  lands  be  extended  ihid. 

Sheriff's  duty  ihid. 

Elegit  in  debt  461 

The  like  in  cafe  ihid. 

May  award  as  many  eUgits  on  the 

roll  as  you  pleafe,  and  execute 

all  or  any  462 

Proof  neceffary    to    fupport   an 

ejedlment  on  an  elegit         ihid. 
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When  all  muft  be  joined  25; 

Exigent.    Vide  Oji/Zncf^y  541. 
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Fints. 

Fines  payable  to  the  king  on  or- 
ginal  writs  ;i6 

Formedcu  nurits  of  29 
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General  Iffuis. 

What  purpoCe  calculated    for 

Page  292 
I^eed  not  be  figned  by  a  ierjcdiit 

Hid 
General  iifue  of  tten  ajfumpfit  ibid* 
Non  efi  fa3um  to  an    a^ion  od 
bond  ibid. 

Nil  debet  ibid 

The  like  to  a  qui  tarn  aftion  ibid, 
Non  ajfumpfit  by  an  excrcotor  293 
To  an  a^ion  indetinoeforaleale 

ibid. 
Not  goilcy  in  trefpafs  ibid. 

m  in  trefpafs  and  affault 

ibid 
■  in  cafe  ibid. 

Npm  ajimfjft,  and  a  fet-ofF  ibid, 

Naheat  Cerpora  Juraiorum  365 
For  a  fpecial  jury  367 

For  a  view  ibid. 


Habeas  Cerpus, 

No  habeas  corpus  lies  for  an  ene- 
my prifoner  of  war  649 

Of  the  writ  oiha.  corp.  adfuhji- 
ciend,  ibid* 

The  great  delays  originally  made 
in  granting  the  writ,  and  mak- 
ing retnrn  ibid* 

This  oppreilion  gave  birth  to  the 
famous  ha.  corp,  aft  6go 

An  attachment  lies  for  not  obey- 
ing it  ibid. 

How  to  remove  the  body  from 
the  cuftody  of  the  (heri^  on  a 
K,  B,  procefs  to  the  Fleet  ibid. 

If  in  an  inferior  jurifdiftion  ibid. 

'  If  in  cuflody  on  procefs  out  of  this 

court  65 1 

How  to  fue  out  ha,  cprp*       ibid. 


Ha,  corp.  to  the  iherifFs  of  LonAm 
Page  65 1 

Any  judge  may  commit,  thougb 
dircdted  to  the  chief  jufticci^/^. 

How  to  proceed  after  return  got 
from  the  iherifF  ibid. 

Fees  due  to  the  iherifF  652 

Ditto  Palace  court  ibid. 

Fees  in  the  coubcry  ibid. 

Defendant  in  cuftody,  not  to  be 
difcbarged  till  bail  perfected /^» 

No  fuit  to  be  removed  from  an 
inferior  court,  unlefs  writ  be 
delivered  before  ilTue  or  de- 
murrer joined  ibid. 

Afuitonce  remanded,  (hall  never 
after  be  removed  653 

No  caufe  to  be  removed,  if  debt  or 
damages  laidin  the declararioa 
do  not  amount  to  5/.         ibid. 

Not  to  be  allowed  after  one  of  the 
jurors  fworn  ibid. 

No  caufe  under  10/.  to  be  re- 
moved into  a  fuperior  court* 
unlefs  bail  be  given  for  the 
dcbt^Wf.  ibid. 

If  judgfnent  be  obtained  in  the 
inferior  court,  and  the  de- 
fendant cannot  be  found,  how 
to  proceed  ibid» 

Upon  what  condition  execution 
ihall  be  Hayed  upon  any  writof 
error,  ^c,  for  rcverfing  judg. 
ment  given  in  an  inferior  court, 
where  damages  are  under  \ol. 

Ha.  Corp.  to  remove  the  caufe  655 
How  to  proceed  before  allowance 

by  the  judge  below  ibid. 

How  to  proceed  after  allowance 

ibid. 

How  to  proceed  on  the  part  of 

the  defendant  656 

Bail- piece  ibid. 

Recognizance   of    bail,    where 

debt  above  lo/.  ibid. 

If 
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If  under  lo/.        ^         Pa^e  656 

When  bail  is  pot  in,  how  to  pro- 
ceed 657 

Notice  of  bail  iiiJ. 

If  plain ti^  does  not  like  the  baih 
pot  in>  how  to  proceed     siiJ, 

Role  for  better  bail  m aft  be  krv- 
ed  in  twenty  days  after  i('s  pat 
in  iiid. 

Notice  of  j  oftification  6 ;  8 

Two  days  neceflary  Hi  J. 

How  tojuftify  i6id. 

If  added,  and  to  jofUfy»  topurfoe 
the  rule  of  M.  20  Geo.  3.  iSU, 

Roles  concerning  ballon  J^a,  corp. 

ibid. 

When  in  titled  to  a  froetiindQ  for 
want  of  bail  being  pot  in    659 

When  for  wantof  juftifyiDg/^/i/. 

Bail  taken  on  a  babtas  corpus  to 
be  filed  within  four  days  after 
twenty  days  ibid, 

^ail  taken  of  ^perfons  in  cudody, 

the  judge's  clerk  to  deliver  the 

bail  piece  to  the  prothonotary 

ibid. 

If  there  ar^more  caofes  than  one 
retorned,  bail  in  that  cafemufl 
be  pat  in  for  the  whole       660 

Cannot  nonpros  ibid. 

How  to  declares  and  within  what 
time  ibid. 

The  declaration  ibid. 

If  the  caufe  be  removed  ont  of  the 
courts  of  Canterbury  ^  ^r.  where 
the  <venue  is  to  be  laid       ibid. 

When  to  plead  ibid. 

Defendant  was  arreiled,  and  be- 
fore removal  of  the  plaint  mar- 
ried, and  afterwards  pleaded 
coverture,  plea  fet  aiide   ibid. 

If  caufe  be  removed  after  inter- 
locutory judgment  procedendo 
ordered.  But  iT.  B.  differs  in 
this  ibid. 

li  the  caufe  is  maintainable  odIji 


in  court  below,  cannot  1 

it  Pag€  661 

Cannot  remove  the  caoie,  ifj 
brooght  againft  a  fesne  JA  \ 
trader  ^  ilrdL  1 

If  the  a£Hon  be  in  the  coortt  of  { 
London  in  debt,  and  the  canfe  : 
js  removed  after  an  attaduaeit  | 
diflblved,  how  to  proceed  if 
the  action  cannot  be  maia-  | 
tained  in  the  foperior  cooitt 
ilnd. 

Procedendo  ihid^ 

Surrender  ihid, 

Diredions  to  inferior  couts.Vide 
my  K,  B.  Pradice  547 

The  ufe  of  the  writs  of  i^.  CM7I. 
ad  teftijicand.  and  ba,  cmf.  mi 
fatisfaciendam  66< 

Ha.  cor,  ad/atisfaciend.  in  ak 

66j    ' 

■  —  in  debt        ibid. 

How  to  charge  a  prifoner  in  eae- 
cation  in  the  Fleet  ib^* 

Roll  to  be  in  court  ibid* 


Hustdridoru 

Proceedings  againft  them  apoo 
the  llatuceof  hoeandcry  dgi 

Before  adlion  brought,  bond  maft 
be  given  before  the  fherif  to 
high  con  liable  forcoftt.  8Gif. 
2.  r.  1$.  ihfL 

High  conftableto  be  ferved  witi 

procefs,  who  is  to  give  public 

notice  the  next  marketday>(^f* 

iW 

High  conftable  to  appear     ihH* 

If  judgment  is  given  againft  tiie 
hundred,  the  (heriff  to fhf w the 
writof  execution  to  two  jnflice*y 
who  are  to  ux  and  levy  the 
charges  693 


INDEX. 


He  money  to  be  paid  within  ten 

days  after  collection  Page  693 

HowCoofUble  to  be  reimbarfed 


Imparlanci. 

*ri»re  are  three  forts  256 

if  the  ^rii  be  returnable  the  lafl 
retorn  of  the  term»  defendant 
entitled  to  an  imparlance   257 
If  of  any  other  return*^nd  plain- 
tiff does  not  declare /bur  Jays 
fort  the  end  of  the  term^   he  is 
intitled  to  an  imparlance   ibid. 
H  writ  be  returnable  in  Michael- 
mas term,  and  plaintiff  does 
not  deliver  or  file  declaration 
^ifore  the  ejfoign  day  of  Hilary^ 
defendant  is  entitled  to  an  im- 
parlance ibid. 
Whea-may  have  a  fpecial  impar- 
lance                                ibid. 
If  defendant  in  titled  to  an  impar- 
.  lance  and  he  demur,  it  is  a 
waiter  ibid. , 
A  plea  to  jurifdidlion  cannot  be 
pleaded  after  appearance  by  an 
attorney  ibid. 
There  cannot  be  any  neceflity  for 
a  fpecial  imi>arlance,   as  the 
pleamay  beintitled  of  the  fame 
term  the  declaration  is  of   237 
Imparlance  upon  particular  cir- 
cnmftances  are  difcretionary  in 
the  court  236 


Infants. 
An  infant  by  the  common  law 
I>ttto  by  the  civil  law  /l/V. 


In  what  cafes  he  is  liable,  andia 
what  cafes  not  Page  j66 

If  warrant  of  attorney  be  given  by 
an  infant  and  another^  court 
will  order  the  name  of  the  in- 
fant to  be  Uruck  out  ibid. 

How  to  profecute  for  an  infant  ' 

ibidm 

How  if  joined  with  others     ibidm 

If  an  infant  appears  by  attorney* 
it  is  error  ibid. 

An  infant  difcharged  from  exe- 
cution having  given  a  warrant 
of  attorney  ''ibid. 

If  an  attorney  undertakes  to  ap* 
pear  for  an  infant,  he  muft  do 
it  by  guardian  .567 

If  infant  does  not  appear  by  guar- 
dian, how  to  proceed        ibid. 

If  an  infant  be  ferved  with  pro- 
cefs,  the  court  will  make  bin 
tppear  by  guardian  568 

How  plaintiff  is  to  apply       iiid» 

An  infant,  if  (he  lives  with  her  pa- 
rents, cannot  bind  herfelf  toa 
flranger  for  neceffaries      ibid. 

Before  declaration  a  guardian 
mufl  be  appointed  ibid. 

Petition  to  affign  a  guardian  to 
profecute  569 

Affidavit  C70 

How  to  get  it  completed       ibid. 

The  form  of  the  declaration  ibid. 

Venire  and  ha,  corp.  ibid. 

Petition  to  aflign  a  guardian  to 
defend  571 

How  to  get  it  completed      ibid. 

Plea  of  infancy  per  guardian  ibid. 

If  infant  appears  and  pleads  by 
attorney,     and     the  plaintiff 
finds  it  out,  how  to  proceed  ' 
572  . 

If  he  docs  not  appear  by  guardi- 
an, how  plaintiff  is  to  proceed 
in  vacation  ibid. 

/nfanc 
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Infant  plaintiff  not  liable  to  co(b, 
but  procbiin  amy  is      Page  572 

But  infant  defendant  is,althougK 
he  names  a  gaardian         ibid. 


Inquiry. 

After    interlocntory     judgment 

and    award    of    inquiry     the 

plaintiff  becomes  bankrupt  and 

afterwards  in  his  own  name  ihe 

inquiry  is  executed,  it  is  good 

withoutyfi.yi.  413 

After  defence  on  inquiry,  the  de- 

.  fendant  not  allowed   to  take 

advantage  of  the  declaration 

414 

Court  will  not  fetafidean  inquiry 

on  account  of  irregularity  of 

notice,  or  time,  if  an  attorney 

attend  on  part  of  the  defendant 

ibid. 

When  8  days  notice  requiiite  415 

Sunday  when  to  be  counted  one 

ibid. 
Term's  notice  if  no  proceedings 
for  12  months  ibid. 

When  1 4  days  notice  ibid. 

Eight  days  in  country  canfes  416 
Continuance  2  days  ibid. 

Where  notice  to  be  given  to  dc- 
fendant.or  left  ibid. 

Where  the  plaintiff  concludes  fl</ 
patriam  and  gives  notice  cf 
trial  on  backof  pleadings,  de- 
fend ant  obliged  to  accept  notice 
of  inquiry  from  the  time  notice 
of  trial  was  given  ;  but  in  this 
cafe,  notice  of  ihe  day,  hour, 
and  place  fliould  be  given  ibid. 
If  defendant  demur  to  declarati- 
on, he  (hall  accept  of  notice  of 
inquiry,  on  the  back  of  the 
joinder,  or  where  the  plaintiff 
is   obliged   to  demur  to  de- 


fendant^  plea,  then  oa  the 
back  of  fuch  demurrer ^^^#416 

Upon  an  iifue  of  «|e/  /vW  retvrd^ 
notice  may  be  given  ofexecnt- 
ing  inquiry  on  the  book  de- 
livered 417 

Notice  of  inquiry  given  to  a  de- 
fendant when  his  attorney  is 
known,  not  good,  if  not 
known,  is  good  ^  416 

Notice  CO  be  con£oeJ  to  two  hours 

4«7 
Notice  at  1 1  good  ibid. 

But  between  11  and  2  bad     iM. 

Notice  to  be  certain  ihid. 

Notice  of  inquiry  for  Lcmdn  iUd. 

MUdigfixibid. 

■  ■  coootry  ibid. 

Countermand  two  days  exduiive 
if  in  town,  and  within  forty 
miles,  fix  days,  ifabova     41 S 

Continuance  two  days  notice,  but 
cannot  more  than  once  in  a 
term  ibid. 

Notice  of  con  n  ter mand  ibid. 

Notice  of  continuance  ibid. 

Defendant  may  havecofts  for  not 
executing  inquiry  in  the  fame 
manner  as  for  not  going  to 
trial  ibid. 

Notice  to  two  defendants      ibid. 

Irregularity  of  notice  cored  by 
making  a  defence  ibid. 

If  the  demand  appears  on  the  re- 

•  cord,  no  need  to  execnte  io- 


^uiry 
Evidence  on  a  note  or  bill 


419 
ihU. 

If  either  party  attend  by  couofel, 

notice  ibii. 

Writ  of  inquiry  ibid. 

Subpoena  420 

No  rule  for  judgment  421 

An  inquiry  taken  before  two  fhe- 

riffs  extra,  not  good  ibid. 

If  final  judgment  benotfigned, 

may  be    moved  ^to  fet  afide 

inqoi- 
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inquifitiott  on  the  6th  day 
Page  A^z\ 

Inqaifitions  to  be  left  in  the  of- 
fice on  figning  judgment    422 

When  inquiry  returnable,  how 
to  proceed  ihii. 

Defendant  may  have  a  rule  to  be 
prefent  at  taxing  coft3      ihid. 

Writ  of  inquiry  ibid. 

Inquiry  hfire  Chief  Jujtia. 


How  to  apply  425 

Notice  to  be  given  ilfid. 

Affidavit  to  apply  426 

Role  to  (hew  caufe  427 

Affidavit  of  fervice  ibid. 

The  notice                ^  428 

ETidence  on  an  enquiry  363 
Inqairy  againft  an  attorney    43(3 

Infol'Vtnt  Debtors* 

A  debtor  charged  in  execution  for 
a  furo  not  exceeding  100/.  may 
apply  to  the  court  to  be  dif- 
charged  642 

And  may  petition  and  give  notice 
fourteen  days  before  the  end 
of  the  firft  term  next  after  fuch 
prifoner  (hall  be  charged  in 
execution  ibid. 

Affidavit  of  fuch  notice  fo  deliver- 
ed to  be  made,  and  delivered 
with  petition,  upon  which  a 
rule  is  to  be  made  for  him  to 
be  brought  up  643 

Creditor  dilhelieving  oath,  pri- 
foner to  be  remanded         ibid. 

The  new  ad  extends  this  to  200/. 

644 

To  be  difcharged  on  an  attach 
ment,  and  for  cofts  and  excom, 
€apiendm  ibid. 


If  by  neglefl  prifoner  does  not 
petition,  how  to  proceedP.  644 

Interrogatories  may  be  (iled  ibid. 

Not  to  extend  to  a  debt  doe  to  the 
crown  ihid^ 

The  notice  ibid. 

Schedule  645 

Petition  ibid. 

Affidavit  to  annex  646 

Affidavit  of  fervice  of  notice  647 

of  feeing  gaoler  figa 

ibid. 

How  to  proceed  ibid. 

Affidavit  of  fervice  of  rule    ibid. 

If  at  adizes  how  ibid. 

Cannot  bring  up  a  prifoner  more 
than  twice  64S 

PlaintiiF's  attorney  cannot  (ign  a 
note  for  his  groats  ibid. 

Objedions  to  thefchedule  inpoint 
of  form,  to  be  made  the  firH 
time  ibid. 

The  note  ibid. 

If  plaintiff  cannot  attend      ibid. 


Interrogatoriis. 

How  to  apply  to  examine  a  wit- 
nefs  in  term  time  upon  inter- 
rogatories 374 

How  in  vacation  ihid^ 

If  the  caufe  of  adion  arifes  in  In- 
dia 375 

After  rule  made  how  to  proceed 

ibid.  * 

The  form  of  interrogatories  on 
behalf  of  plaintiff  ibid. 

The  like  on  behalf  of  defendant 

376 

If  the  witnefs  does  not  go  aker 
being  examined,  and  trial 
comes  on,  his  depofition  fhatl 
not  be  read  ibid. 

Affidavit  to  ground  a  motion  for 

the  witnei's  to  be  examined  ib, 

IJue. 


] 
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IJuf. 

When  defendantVpIea  concludes 
to  the  country  iflue,  may  be 
made  up  im mediate    Page  3 1 8 

But  contra  if  plaintifPs  replica- 
tion only  concludes  to  the 
Country  iiid. 

Plaintiff  added  the  fimiliter  to 
the  replication  delivered  the 
iSae  to  rejoin  with  notice  of 
trial  to  defendant's  attorney 
who  received  it>  but  did  not 
pay  the  iflue  money.  Plain- 
tiiPs  attorney  iigned  judgment 
without  giving  a  rule  to  rejoin ». 
and  held  regular  i&id, 

Iflue  to  be  paid  for  on  demand 

ibid. 

How  to  make  up  the  iflue      319 

If  more  be  charged  for  iflue  than 

ought  to  be,  need  not  be  paidj 

but  muft  pay  the  real  fum  due 

^  ibid* 

Defendant's  attorney  to  pay  for 
the  iflue,  and  alfo  for  entring 
appearance  according  to  the 
datute  ibid. 

If  a  prifoner  pleads  in  perfon,  he 
is  not  to  pay  for  iflue,  aliter  if 
he  pleads  by  attorney        ibid. 

In  country  caufes,  ifl^ue  to  be  de- 
livered in  town  ibid. 

If  even  agreed  tp  be  delivered  to 
the  country  attorney,  and  has 
been  afterwards  tendered  to  the 
agent  in  town,  and  not  paid  for 
by  him,  judgment  was  held 
regular  ibid. 

But  where  pleaded  by  the  country 

attorney,  and  if  not  paid  for  by 

him,  judgment  may  be  flgned 

320 

Attorney  to  enter  warrant  on  re- 
cord ibid. 
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When  warrants  of  attorney  arettt 
be  filed  P^igi  320 

Defendant's  attorney,  on  leceqn 
of  ifliie^  to  pay  for  Bllng  war- 
rant iiidi 
Plaintiff*  to  file  his  the  term  he 
declares,  and  defendant  tiic 
term  he  appears,  but  now  let 
alone  till  ifliie  entred  or  jad^ 
ment                                    ihidm 

If  attorney  is  not  to  be  found, 
the  iffue  may  be  U£t  in  the  of- 
fice f^/Z 

How  the  practice  of  this  court  £f» 
to  make  up  the  iffue  by  origi- 
nal ibid. 

Iffue  where  there  are  fpedal 
pleadings  322 

Where  there  are  two  or  more  lA 
fues,  how  to  make  up  the 
iffue  ibid0 

How  to  make  op   iffue  where 

the  defendants  plead  feparately 

ibid. 

How  againfl  two  defendants,  and 
the  one  lets  judgment  go  by 
default  .  I        ibid. 

Iffue  in  a  conn ty  palatine       32 j 

Wclfli  iffue  324 

If  there  has  been  a  plea  in  abate- 
ment, and  a  rt/pondeas  wfitt 
awarded,  how  to  make  up  the 
iffue  ihid. 

How  when  the  (heriff  is  a  party 

ihid. 

All  iffues  are  to  be  entred  of  ibe 
term  they  are  joined  iM, 

When  rule  may  be  given  to  enter 

in  town         «  12; 

^How  to  get  time  to  enter      md* 

How  to  enter,  to  prevent  a  stv- 
pros  ibid. 

Warrant  of  attorney  for  plaiadiF 

ihU. 

The    like    for    the    defendant  , 

I W.  ' 


INDEX. 


J^nder  9f  a&ion  23 
Joimt-tenantt  25 


Judges  tmd  Offictrs  of  the  Court. 

Formerly  the  king  ofed  to  fit  in 
perfon  Page  74 

Power  delegated  to  j ndges    ihid. 

I£s  majelly  fuppofcd  to  be  pre- 
fent  in  his  courts  75 

Jodges  tre  to  determine  the  law, 
the  jary  the  U6t  ibid. 

Four  in  n amber  ihid. 

Formerly  their  commiffions  were 
durante  bene  placito,  afterwards 
fuamdieu  fe  hem  gejferint^  now 
during  their  good  behaviour, 
fiotwithftanding  any  demife  of 
the  crown  ibid. 

Salaries  -    '  76 

The  prefen  t  j  udges  ibid. 

If  a&oQ  be  brought  againft  a 

.  judge  of  record  for  an  a6t  done 
in  his  official  capacity  he  may 
plead  he  did  as  judge  of  re- 
ibid. 
ihid 
ibid. 

ihid. 
ibid, 
ihid 
ibid. 

ibid, 
ibid. 

79 
ibid. 

ihid. 


cord 
%  The  oath 
O/ffTi  Qfthe  court 
Cufiu  brevinm 
Frothonotaries 
Attendance  that  ^hey  give 
Secondaries 

gieir  doty 
erkof  thejudgmenti 
•— — —  dockets 

*p- reverfals 

Cicrkof  the  treafury 
r;  — jurats 

Treafury  keeper  

Filacers  of  the  feveral  counties 

*nle  refpeaing  their  office  80 

What  writs  to  make  out  81 

To  take  fpedal  bails  ibid. 

Clerk  of  the  warranu  ibid. 


Clerk  of  the  cflbigns  Page  82 
'  —  j  u  ries  ihid» 

■■'  '  —  return  office^and  of- 
fice forinrolment  of  writs  for 
fines,  fcTf.  ihid. 

Return  of  writs  of  covenant  ihid. 

Clerk  of  the  king's  filvcr         83 

Chirograph  ibid. 

Exigenter  ihid. 

Super/edeas  84 

Outlawries  ibid. 

Seal  office  ibid. 

Clerk  of  the  errors  ibid. 

Judge's  clerks  ibid. 

A/fociate  ibid. 

Marlhal  ihid. 

Cryer  ihid. 

ProcUmator  ibid. 

Court  keeper  ibid. 

Porter  ibid. 

Warden  of  the  Fleet      ^ ,     ihid. 

Clerk  of  the  papers  to  ditto      86 

Tipftaffs  .  ibid. 

Officers  of  the  circuit  108 

Judgment^  eurreft  of  66.  392 
Judgnumt  ly  Default  amd  Emquity. 

This  judgment  is  figned  in  every 
cafe  where  damages  are  to  be 
given,  and  is  interlocutory  i.i  i 

If  in  debt  it  is  final  ^  ihid. 

When  to  fign  it  ibid. 

The  (landing  rule  ihidm 

If  figned  too  foon  may  be  ftrock 
out  ihid. 

If  defendant  pleads  muft  take  de- 
claration out  of  the  office  412 

On  an  order  for  time  till  Monday 
cannot  fign  judgment  cillTuef- 
day  afternoon  ibid. 

If  a  (ham  plea  is  pleaded,  after 

an  order  for  time,  may  fign  it 

ibid^ 

3  C  How 


INDEX. 


How  to  fign  intcrlocotory  jadf  • 

inenc  i'«^#4i2 

How  final  *  tbiJ* 

If  ihe  judgment  is  figned,  aod  it 
irregular,  motion  to  fet  it  aijdt 
ID  u ft  be  two  dajt  before  execu- 
tion of  inquiry         ,  ihid. 

If  in  notice  of  declaration      4 1 3 

A  regular  intfrlo.utory  judgment 

.  may  be  fet  afide  if  defendant 
has  merits  ibid. 

If  it  is  figned  irregularly,  how  to 
proceed  to  fet  it  afide        ihid. 

What  the  affidavit  is  to  contain 
ibid. 

If  plain  tiff  becomes  bankrupt  af- 
,     ter  the  judgment  ibid. 

After  defence  made  on  inquiry, 
the  defendant  not  allowed  to 
take  advantage  of  a  miftake  in 
the  declaration  414 

Court  will  not  fet  afide  enquiry 
if  an  attorney  attends  on  the 
part  of  the  defendant        ibid. 

If  fet  afide,  mud  be  a  new  in- 
grofTment,  after  judgment  is 
figned  how  to  proceed       ibid. 

Cannot  move  to  fet  aiide  intcr- 
locotory jodgoient  lad  day  of 
term  ^     415 

Notice  to  be  for  execndng  in- 
quiry in  London  or  MiddUjtx 
and  defendant  refides  above  40 
miles  14  days  Ibid. 

Eight  days  in  country  ciufes  416 

Continuance  ibid. 

Where  notice  is  to  be  delivered 
to  tlie  defendant,  or  left  at  hjs 
laft  place  of  abode  ibid. 

Where  plaintiff  concludes  ^dfa- 
triam,  defendant  is  to  accept 
notice  of  inquiry  from  the  time 
notice  of  trial  was  given   ibid. 

So  if  he  demur  to  declaration  ib. 

Notice  to  defendant  if  attorney  is 
knoWn.notgood^aliter  if  not/^. 


Upon  an  iflue  of  nul  tid  record 

notice  may   be  gi*ea  on  the 

book,  as  well  as  on  a  joinder 

FAgt  417 

Notice  of  enquiry  at  11  good 

ibid. 

But  between  ii  and  2  bad  ibid» 

Notice  to  be  certain  i^. 

Notice    of  inquiry    for  Lmdn 

ibid. 

1—  for  Middli^ 

fix  ihid, 

■  for  the  country 

ibid. 
Countermand  iM. 

Continuance  ikd. 

The  notice  of  ibid* 

Of  cofts  for  not  cxecvUng     ibid. 
Notice  in  a  joint  adion  aoft  be 
given  to  both  ibid. 

Irregularity  of  notice  cured  by  de- 
fence ikd. 
When  no  need  of  inquiry      419 
Evidence                              ikd. 
The  writ  of  inqnirj             iW.' 
Subpoena  420 
If  taken  before  two  under  &enfs 
extra  will  be  fet  afide         421 
If  final  judgment  be  not  figted 
ma^  move  to  (et  afide  the  in- 
quifition  on  the  fixtk  day  ibid. 
Inquifition  to  be  left  in  theoi&ce 
on  figning  judgment         422 
When  inqiiiry  returnable,  how 
to  proceed                        iM^ 
If  no  proceedings  for  12  months 

ibid^ 

Entry  of  an  iaterlocotoiy  jidg- 

incat  437 


ynd^ments,  JSmaL 

The  clerk  of  the  judgments,  pro- 
per officer  to  draw  and  eater 
thean  ibid. 

The 


/     i^     D 

Tile  J^rothoQOtaiy  provides  roll 

Entry  of  incerjocatoryjudgmenc, 
inqairjT  and  final  judgment 
thereon  i^/V. 

Judgment  by  confelSon  in  cafe 

438 
■  by  «i7  y/r/V  in  debt  j.39 

'  by  cogn.  in  debt  iiid. 

By  cogn,  aBhnem  on  bond  ibid. 
By  Hon /mm  inform,  in  debt  440 
By  cognovit  again  ft  an  admini- 

ftrator  ibid. 

The  like  in  cafe  ibid. 

Judgment  on  demorrer  to    the 

replication  441 

Judgment  as  in  the  cafe  of  a  non- 

foit  442 

Jadgment  on  a    replication    of 

mU  iiel  rtc9rd,  on  a  rule  given 

toprodoce  ibid. 

Judgment  after  a  rr/r4ur/>  of  the 

plea  ibid. 


Jurata. 

ynrata  for  Middle/tjt  160 

■                London  ibid, 

*'              aifizes  ibid. 


Jnr^Maion  oftbt  Court. 

Hu  jurifdidioA  to  try  real  ac- 
tion«>  ai  w«n  as  perfonal      3 

May  gran c  prohibitions  to  keep 

at  well  temporal  aa  ecdefiafti- 

cal  coarts  within  their  bounds 

ilrid, 

AAiont  may  be  removed  here 
fa>m  inferior  courts  by  knbeai 
^orfnt,  may  punifh  its  ofiicers> 
&c.  4 

tt't  jurifdi^doQ  js  j^tneral,  and 
citends  through  England  ibid 


E        Jf. 

Cannot  hold  plea  under  40/. 
y  Page  4 

A6lioDsperr6naI  if  plaintiff  does 
not  recover  40/.,  no  more  cofts 
than  damages  ; 

Debt  lies  for  16/.  cofts  ibid. 

Stile  of  the  court  ibid* 

The  authority  of  this  court  is 

founded  on  an    original  writ 

out  of  the  court  of  Chancery 

ibid. 

Unlcfs  where  the  party  is  privi- 
ledged,  then  ic  holds  plea  by 
writ  of  attachment  6 

It  alfo  holds  plea  by  bill  againft 
attornies,  IS'C,  ibid. 

Alfo  againft  peers  and  members 
of  parliament  ibid. 


7 

ibid. 


Law  of  England* 

Of  the  law  of 
The  lex  nonfcripta 
General    cuftoms     what    good 

ibid. 
Particular  culloms  S 

Gavel  kind  and  borough  Englijb 

ibid. 
Lex  mercatma  ibid. 

Cttftoms    muft    be    reafonable 

ibid. 
Cuftoms  muft  be  certain  9 

They  muft  be  compnlfory    ibid. 
Confident  ibid. 

Lfgesfcript^t  what  ibid. 

Publick  a£t  of  parliament  to  be 

taken  notice  of  without  plead  •> 

inj  10 

Special  or  private  afb  muft  be 

pleaded  ibid. 

Statutes  are  declaratory  of  the 

common     law^     or    remedial 

ibid. 

Remedial  ftatntes^  what        ibid^ 

3  C  2  Limi' 
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Limitation,   Statute  •/. 

Liraitition  of  pcrfonal  aflionsjo 

Real  Pag*  *9 

The  ftatute  never  begins  to  run 
agaiDll  a  plaintiff  who  is  a  fo- 
reigner,  until  he  comes  into 
this  realm  573 

Capias  U  the  commencement  of 
the  foit  iii^' 

Attachment  of  privilege,  though 
returnable  on  a  general  return 
day,  held  good  to  fave  the  fta- 
tute    '  ^^'^' 

Entry  of  k  capias  to  fave  the  fta- 
tute 574 

Attachment  is  in  nature  of  an  ori- 
ginal, and  when  replied  to,  it 
is  fofficicnt  to  ^ew  the  tefti 
wiihont  continuances  tor  the 
time  of  the  declaration       ibiJ» 

But  if  a  latitat  or  a  claufum  fregit 
be  replied,  it  muft  be  ftiewn 
that  it  was  continued  proper- 
ly^ to  make  the  foundation  of 
the  fuit  '^'^• 


Local  A3ions, 

Real  anions  243 

Pcrfonal  i^i^' 

What  actions  are  local,  and  which 

muft  be  laid  in   the  county 

where  the  caufe  of  adion  arofe 

ibiii. 

If  brought    againft    officers    of 

places,  the  «uinue  muft  be  laid 

where  the  fadl  was  committed 

Nuifance  and  debt  for'rentagamft 
the  afijgnee  of  a  term  local  ih. 

All  iuits  pn  penal  ilatutes  to  be 
laid  in  their  proper  county  ib. 


E       Xs 

Cooftruaion  of  thca£k  Fagi  t^ 

When  the  adion  is  foonded  oa 
twothings,indifierentcouDtic9t 
it  may  be  brought  in  the  one 
or  the  other  244 

If  aflaalt  abroad  may  be  laid  ia 
LonJon  ibid. 

When  plaintiff  may  lay  warn 
where  he  will  245 


Membfrs  rf  FwrUamiwi. 

Suits  may  be  prolecated  agaioft 
peers  and  membera,  and  not  to 
be  ftayed  by  or  under  colour  of 
privilege  5*S 

Servants  to  be  foed  »  comnoa 
perfons  ibid* 

Bill  againft  a  member  530 

if  he  be  an  Irifo  pur 9  bow  to 
ftyle  him  ibH. 

Summons  on  the  bill  ibid* 

Diftringas  53 « 

Court  may  order  the  iffucs  to  be 
fold  53s 

How  to  proceed  if  do  appearance 
ibid.  ^ 

Affidavit  to  ground  a  rale  for  the 
faleoftheiffues  535 

If  he  does  not  appear^  may  hive 
Jijhingas  ad  iwfimitum         ibid* 

Cannot   now    caft   an     effoigs 

.534 

If  he  appears  how-to  declare  533 

Are  bound  to  plead  aa  in  other 

cafes  C34 

If  a  member  (bould  be  arreMt 

and  he  moves  to  be  difcbarged 

on  a  common  appearance,  the 

return  of  the  writ  aoft  be  pio* 

duced  ibid* 

Want  of  a  contiooance  in  the 

iffae    book   delivered  mtjbe 

entered  at  any  time  on  the  roll 

lU 

Vtfm 
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Tbenatoreof  the  a6Uon  Pagt6\ ; 

Proofthercof  ihid. 

jury  DOC  confined  to  the  mere 
rent  in  their  damages         6i6 

Cianot  pay   money    into  court 

ibid. 

Tenants  in  common  may  have 
this  a^^ion  ibid. 

This  adlion  may  be  brought 
pending  error,  but  execotion 
IS  to  be  ftaid  ihid. 

Defendant  held  to  bail  for  the 
mefne  profits,  by  a  jadge's  or- 
der ihid. 


Mittimus. 

To  a  county  palatine 
Ftnin  is  made  out  there 


Money  paid  into  Court. 


368 
369 


When  and  for  why  this  practice 
was  introduced  27- 

May  be  paid  into  court  in  all  ac- 
tions, where  the  fum  de- 
manded is  certain  iiid. 

What  anions  it  may  be  paid  in 
ofcoorfe  ibid. 

At  to  goods  being  ponderous  278 

la  trover  a  note  was  brought  in 
ibid. 

Aftioo  Dpoh  bond,  if  defendant 
bring  into  court  the  principal 
money  d|ie  and  cofts,  the  fame 
fiiall  be  taken  as  a  fatisfa^ion 
of  the  penalty  ibid. 

Money  dae  by  ^rd  inflalment 
nay  be  brought  in,  but  not  to 
l^tj  plaintiff  from  figning 
judgment  ibid. 

So  on  an  aanuity  bond  279 


Leave  given  to  pay  money  into 
court  on  particular  counts  ^.279 

So  for  penalties  ibid. 

Like  leave  and  to  plead  piene  ad^ 
miniftravit  ibid. 

On  bond  to  pay  15/.  half  yearly, 
and  the  principal  in  three  years, 
leave  to  pay  intereil  and  coils 
gran.ted  iiid. 

Proceedings  on  bond  for  payment 
of  money  by  inflalments,  and 
in  default,  to  ftand  in  force  for 
the  whole  fum,  (ha]l  not  be 
daid  upon  payment  of  the  in- 
ftalment  in  arrear  ibid.   \ 

After  plea,  leave  given  to  with- 
draw  it  and  to  pay  money  into 
court  280 

Bankruptcy  pleaded  to  the  firft 
count,  and  leave  to  pay  money 
into  court  on  the  common 
rule,  and  plead  the  general 
iflue  on  the  other  ihid. 

If  one  defendant  fuifers  jiidg* 
ment  to  go  by  default,  and  the 
fecond  is  outlawed,  the  third 
(hall  not  bring  money  into 
court  ihid. 

After  judgment  arreiled,  court  "^ 
ordered  the  money  brought  in, 
to  be  paid  to  the  plaintiff  r'^/V. 

In  what  anions  money  cannot  be 
paid  into  court  ihid. 

Money  brought  into  court, pi jrin- 
tiff  would  not  accept,  and  was 
nonCutted,  defendant  could  not 
have  it  returned  281 

But  on  a  newa£lion  being  brought 
the  court  made  a  rule  that 
plaintiffmightbavethat  money 
brought  in,  if  he  thought  fitj 
if  not,  it  (hould  remain  to  the 
new  a£tion  ihid. 

In  an  adtion  on  a  judgment  ob- 
tained in  an  adlion  on  a  former 
judgment,    execution     flayed 
3  C  3  after 
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ifter  the  third  jiidg«e4t,omthfc 
defendant's  pAyiog  into  foort 
the  debt  andcoAs  recovered  on 
the  fecDfid  ^£lion        Pagt  28 1 

Plain  tiif  may  pay  rent  into  coort 
in  replevin  iM, 

Money  paid  id  to  court,  plaiDtifF 
recovered  a  lefs  fum,  defend- 
ant  moved  to  have  the  money 
out  of  court  towards  ccfts  282 

After  pay  mentof  money  10 tocourt 
plain  tiif  recovered  more,  and 
became  bankrupt ;  the  affigneea 
moved  to  have  money  paid 
them,  which  was  ordered  ; 
after  the  attorney's  bill  was 
paid  Hid. 

JfplaintliF delivers  the  ifliie  and 

.    W'iibies  not  to  proceed,  he  mays 

'  on  payment  of  cofts,  have  the 
noney  and  cofts  to  the  time  of 
plea  ihid. 

If  plaintiff  dies  court  will  not  let 
defendant  have  the  money  ib* 

If  defendant  dies  court  will. not 
let  his  executor  have  it       Hi  J 4 

•How  to  pay  money  into  conrt,  if 

.   5/.  au. 

.How  if  more  than  5/.  ihid. 

If  the  money  is  accepted  how  to 
proceed  for  cods  283 

PlaintiiF's  attorney,  though  not 
fatisfied  with  the  fum  brought 
in,  may  take  it  out,  and  proceed 
on  ihid. 

If  defendant  pleads  any  other 
plea  befides  the  general  iflue, 
and  pay^  money  into  court,  he 
mull  move  lor  leave  ihid 

The  Rule  284 

•Payment  of  money  into  court, 
is  an  acknowledgment  of  be- 
ing liable  to  the  adton      ihid. 

Mutual  Debts. 
At  common,  law,  there 'COnld  be 
|ip  fct-off  273 


Bat  now  there  may  be    Psg^  vji 

Mutual  debts  may  be  fet  oflT  by 

plea^ng  to  bar,  or  gireo  in 

evidence  on  the  geaml  iflM 

ihi4t. 

If  the  debt  accrnet  by  reafonof  4 
bond  or  fpecialty   by  reaibm 

of  any  penalty,  the  debt  ssnft 
be  fJeaded  in  bar  iSid. 

What  mnft  be  Ihewn  in  fnch  pica 

Uid. 

Mutual  debts  between  a  bank*' 
rnpt  and  any  other  perfoa»Jia«r 
tobe  fet  ofF  274 

Does  not  extend  to  diftreft   ihid. 

Nor  to  detinue,  or  the  like  ani- 
ons of  wrong  ihid. 

Where  the  debt  is  of  an  equal  fum 
the  adion  is  baited  ;  but  if  for 
a  lefs  fum,  the  defendant  moil 
iet  off  iM. 

If  it  is  equal,  it  m  oft  be  pleided 

iifid. 

But  if  defendant's  demand  ex- 
ceeds plaintrflfs,  may  be  given 
in  evidence  under  notice   iHd^ 

If  defendant's  demand  doea  ant 
countervail  plainti^s^  he  maft 
move  to  pay  the  money  intt> 
court  iHd. 

What  fet-ofF  ought  to  contain  ih. 

A  notice  lof  fet^off* reducing  plaia* 
tiffs  demand  does  not  a#ed 
the  j  urifdidion  27$ 

Plain  tiif  may  have  a  parttcniar 
0/  defendant's  fet-off         ihid. 

In  wh^t  anions  there  maiy  be  a 
fet^ff       ^  Hid. 

In  what  not  ^  ihid. 

A  debt  barred  by  the  ftatnte  of 

limitations  cannot  be  fet  oiF 

ihid. 

A  judgmeiit  in  the  JT.  f.  maj 

be  let  off  in  the  C.  P.  madtbt 

balance  ordered  to  be  paid  on 

motion  iHd* 

Ni 


J 
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Kg  fidpiatur. 


IKThea  a  nt  recipiaimr  «ty  be  en- 
tscd  in  L9nd9m    or   Middkfex 
*  P^gi  362 

May  be  entred^  Dnlcfs  the  record 
of  mifiprhu  be  brooght  in,  od 
or  before  the  day  and  fie- 
cingt  ibid^ 


Hifi  Priui.     Vide  Rec9fd  359 

Nou  emittas  Capiat, 

A'm  omitt€u  Capias  bailable    143 
Prstcip€  for  ditto  ihid* 

Ifoili  pro/equi  510, 


J^onprdsfmr  not  JicUuring,  nfiyimg^ 

When  defendant  u  intitled  to  a 
nonpros  for  mot  dttlaring       206 

The  rule  507 

No  rule  to  declare  being  given, 
plaintiff  has  till  the  $^ign  day 
of  the  third  firm  to  declare  i6. 

How  to  compel  plaintilF  to  de- 
clare 508 

Demand  iiid 

Mud  be  made  of  the  agent  in 
town  ihid 

plaintiff  may  have  farther  time, 
and  how  to  apply  ihid, 

Jf  the  writ  be  againft  feveral,  and 
they  appear  feveraily,  one  can- 
not fign  a  nonpros  ibid. 

Cannot  nonfuit  for  not  declaring 
after  removal  ibid. 

How  to  fign  mmpru  ihid. 

£atry  of  a  nwpft  509 


E       X. 

How  to  proceed  ttt  nonpros  for 

not  replying,  rejoining,   lie. 

Pagt  y  10 

How  to  compel  plaintiff  o  enter 
the  iffae,  or  a  nonpros  may  be 
figncd  ^  325 

When  a  r^ile  may  be  given  to  en* 
icr  the  i flue  ihid. 

How  to  enter  to  prevent  a  non^ 
proi  ihid. 


Non/uit, Judgment  as  in  the  Cafe  of. 

On  the  plaintiiPs  neglefl  to  bring 
en  an  iffue  to  trial,  the  court 
may  give  judgment  as  in  the 
cafe  of  a  nonfuit  343 

Defendant  to  be  allowed  cofta 
ibU. 

This  ftatute  does  not  etteod  to  a 
writ  of  right  "  ihid. 

How  to  obtain  the  judgment  344 

Notice  ihid. 

AiHIdavit  to  move  34J 

What  is  neceffary  for  plaintiff  to 
(hew  by  wayof  excuie         346 

The  name  of  the  abfent  wicnefs 
mufi  be  (hewn  ihid. 

Plaintiff's  own  illnefa  held  ex- 
cefe  ihid. 

Leave  to  difcontinue  pending 
this  motion  bad  ihid. 

Where  cofts  of  application     ihid. 

The  plaintiff  has  the  whole  of  the 
next  term  after  iffue  joined  to 
try  hfs  canfe  ihid. 

Where  iffue  is  joined  early  in  a 
termt  notice  mull  be  given,  or 
judgment  may  be  moved  for 

347 
Where  iffue  was  joined  of  the  Jalt 

term,  and  motion  of  the  next, 
the  affidavit  (hould  (late  the  day 
the  iffue  was  delivered  or  no- 
tice of  trial  given  .  ibid. 
3  C  4              Though 
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Thoagb  fartber  time  given  for 
going  to  trial,  yet  upon  reafon- 
able  caafe  the  rule  may  be  en- 
larged '  Pagt  347 

How  to  proceed  if  cofta  are  given 
to  defendant^  after  peremptory 
rale  348 

This  judgment  may  be  bad  in  re- 
plevin i^iV. 

After  a  year's  acquiefcenceyjodg' 
ment  as  in  the  cafe  of  a  non- 
fuit,  maybe  moved  for  without 
a  term's  notice  ihid* 

How  to  proceed  to  j  udgment  after 
a  peremptory  role  obtained  $6, 

Affidavit  iM. 


Noti^s  of  Motion, 

When  neceflary  701 

'  Notice  not  to  appear  to  a  writ 

ibiJ. 

To  fet  afide  an  interlocutory 
judgmenc  ibid. 

To  fet  aiiUe  judgment  and  en- 
quiry 702 

To  fet  aiide  judgment  and  exe- 
cution executed,  and  that  the 
money  paid  be  reftored     ibid. 

To  file  a  common   appearance 

ibid. 

To  fet  afide  all  proceedings  for 
irregularity  ibid* 

To  (hew  caufe  why  it  (hould  not 
be  referred  to  'one  of  the  pro- 
thonotaries  to  compute  the 
principal  and  interell  due  on 
bond  ibid. 

To  ihew  caofe  why  the  judgment 
ihould  doc  be  fet  afide,  and 
that  the  plaintiiF  anfwer  the 
matter  of  the  affidavit       ibid. 

To  (hew  caufe  why  the  bail  bond 
and  the  proceedings  thereon 
iboald  not  be  fet  aiide        703 


To  ihew  canfe  why  tlie  writ  of  cv- 
fias  (hould  not  be  qaaihed,afld 
plaintiff  anfwer  the  matters  of 
the  affidavit  Fmgt  703 

Notice  to  the  flierifflto  retaiA  tin 
money  iHd^ 


Novil  JjpgnwuKt  54. ' 


Nul  iid  Record. 

How  the  rule  ia  on  a  replicatkm 
to  plea  of  nml  eiel  recordin  debt 

^04 

Proceedings  on  an  iflae  oimJtitl 
rtcord  ibid. 

Of  giving  the  day  in  the  replica- 
tion iHd, 

How  to  proceed  if  the  adiofi  be 
in  cafe  30; 

How  to  proceed  if  the  adlion  be 
in  debt  ibid. 

How  to  proceed  on  a  plea  of  md 
iiel  record^  to  an  adion  on  the 
judgment  in  this  court       306 

How  to  proceed  upon  a  replica- 
tion of  mul  tiol  reord,  if  the  ie« 
cord  be  in  a  coonty  palatine  li. 

Cannot  in  this  court  plead  any 
other  plea  withoatfpecial  leave 
of  the  court  ibid. 

OficiTJ  oftho  Court  74 

Original  quare  cUtM/umfngit  561 


Otulawrjf. 

In  what  cafes  it  formerly  lay,  tfA 
in  what  it  now  lies  535 

Outlawry  in  civil  a£iions,  i»  to 
compel  appearance  iW. 

There  arc  two  ways  of  proceed- 
ing in  thiscoart  a^ 

Original  whea  to  be  tcfied  tM* 
•    How 


INDEX. 


'  Hdw  to  proceed  upon  the  original 

^vare  claufum  fregtt     Page  536 

The  like  npon  a  Ipecial  original 

ibid. 

-Precipe  for  fpecial    original   in 

*   cafe  ihid. 

m  in  debt  716 

■  in  covenant  iiid, 

■  in  debt  againft  execu- 
tor ihid. 

m   ■  in  account  ibid. 

>■  in  detinue  ibid, 

m  in  annuity    .  ibid. 

How  \o  procure  original  ^36 

How  to  get  the  capiat  alias  and 
pluries  537 

Warrart  of  attorney  to  be  filed  on 
the  pluriu  ibid, 

pjcigemer  not  to  make  an  exigent » 
tiU  plwries  capias  be  figned  by 
the  clerk  of  the  warrants  ibid. 

HoMf  to  get  exigent  and  proclama- 
tion ibid. 

What  the  exigent  znA proclamation 
require  538 

Three  proclamations  to  be  made 
in  every  adkion  perfonal,  where' 
in  any  writ  of  ^;r/^^ff^  fhail  be 
awarded  ibid 

The  iheriffto  have  izd.        ibid. 

Officer  in  whofe  office  the  exigent 
{hall  be  taken,  (hall  make  out 
a  proclamation  ibid. 

If  not  five  county  days  between 
the  tefte  and  return  of  the  exi- 
gent, muft   have   an   allocatur 

539 
No  allocatur  can  iflbe  if  there  is 

any  county  day  paft  ibid. 

Capias  utlagatum  ilTues,  ifdefend^ 

ant  is  rerumed  outlawed  ibid. 
If  goods  are  taken  therein,   how 

to  proceed  540 

If  a  friehd  cakes  them  ibid, 

J. f  debt  does  not  amoant  to  50/. 

konnf  toproeeed  ibid* 


If  above  5  o/.  Page  5  40 

Exigent  541 

Proclamation  542 

Special  capias  utlagatum        iiid. 
When  the  inquifition  is  returned, 
there  are  debts  due  to  the  out* 
law,  a  fci.fa,  muft  iffuc    543 
Petition  to  the  lords  544 

Certificate  of  the  clerk  in  courc 

545 

Affidavit  of  debt  and  the  ^olts 
paid  ibid. 

If  goods  be  taken  after  outlawry 
reverfed,  defendant  ihali  be  re- 
flored  to  them  546 

If  fale  has  been  made,    then   he 

^  (hall  have  the  produce       ibid^ 

Defendant  on' a'  capius  utlagatum 

cannot  be  taken  on,  a  Sunday 

ibid. 

Appearing  to  fuperfede  i\ieexigent 
upon  the  common  original  ibid. 

If  he  is  outlawed,  he  may,  on  en- 
tring  a  common  appearance, 
reverfe  fame  on  payment  of 
colls  547 

Of  appearing  to  fuperfede  the 
exigent,  apd  reverfing  the  out- 
lawry on  fpecial  onginaf, 
where  there  has  been  affidavit 
of  the  debt  made,  ibid. 

How  to  puc  in  fpecial  bail      ibid. 

How  to  put  in  bail  on  i\kt\apiat 
^  utlagatum  ibid. 

In   this  cafe,  bail  for  the   debt 

548 

How  the  antient  mode  of  getting 
outlawry  reverfed  was,  and 
how  now  ibidm 

New  rule  ibid. 

No  outlawry  after  the  plaintiff's 
death  to  be  reverted,  til)  ap- 
pearance or  bail  549 

Upon  reverfing  outlawry,  defcncl- 
ant  (hall  pay  nothing  exceed- 
log  the  ufual  fcea  ibtJ. 

it 
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If  plaintiiF  after  reverfal  proceed 
not  in  two  terms^  defeodant 
to  have  cofts  Pagi  549 

^ojuptr/idtoi  to  exignu  aher  the 
xeturo  of  the  writ,  till  cofb  are 
paid  550 

Special  bail  upon  reverfal,  where 
the  fum  or  damage  aaoont  to 
10/.  aod  coiU  paid.  ibid  ' 

Affidavit  to  be  made  fird       if  id. 

Where  further  colb  ihall  be  taxed 
and  paid  before  certificate  Hid. 

Sheriffs   not  to  enlarge  outlawed 

perfonsy  without  Si/upir/edfai, 

ihid. 

Sheriffs  not  to  difcharge  any  per- 
fon  taken  upon  outlawry^  with- 
om/Hfer/edtas  551 

Outlawries  tranfcribed  Into  the 
court  of  Exchequer  before  re- 
verfal, cods  to  be  paid      ihid. 

1^0  (heriff  to  difcharge  defendant 
upon  cap*  utlagatumf  until  he 
receives  a /uper/edeas         ihid. 

Cafes  determined  on  outlawries, 
nfiz*  proceedings  ftayed  on. the 
outlawry  on  payment  of  the 
debt  and  cods  552 

Outlawry  in  the  fame  county, 
altho'  vifible,  held  good    ihid. 

Proceedings  ftayed  on  the  exigent 
defendant  becoming  aprifoner 

'     in  the  Fleet  ^    ibid 

Outlawry  commenced  during  de- 
fendant's rcfidence  in  Ireland 
reverkd  without  bail         ihid 

Tho'  defendant  appears  publicly, 
yet  keeping  out  of  the  way  of 
arrcft,  may  be  outlawed      553 

Jf  defendant  goes  beyond  lea 
afier  the  lefts  of  the  exigent^  he 
may  be  outlawed  ihid. 

Outlawry  not  fpecial,  maybere- 

verfed  on  common  appearance 

ihid. 

Pcfore  defendant  be  outlawed,  he 


nay  foperfede  on  nppca 

on  payment  of  cods;  hot  9^hsr^ 
there    mud  be  bail  to    pnj 

Proceedings  refofed  to  be  ftaid^ 
where  the  plaintiff  died  affcr 
outlawry,  but  before  rttuni  of 
the  writ  aiiV* 

Court  will  not  interfere  to  fet 
afide  outlawry  for  want  of  pro- 
clamation Hid* 

Defendant's  own  affidavit  of  b^ 
ing  vifible  not  fufiicient     Md. 

Court  may  relieve  withont  error 

Hid. 

Debt  upon  bond  bywifewbilftfble, 
die  and  her  buAand  outlawed, 
and  her  feparate  goods  taken 
in  execution,  outlawry  fet  afide 
as  to  the  wife,  bot  goods  not 
reftored  554 

Defendant  feme  file  waived  Spe- 
cially, as  a  fingle  woman, 
after  exigent ^  and  before  ont- 
la  wry,  married,  court  refofed 
to  interpofe,  as  the  marriage 
was  after  exigent  ihid^ 

Clandedine  ouiiawry  howpunifh- 
ed  ihid. 


Ofri*vtrfing  the  OmilaiKiy  hj  Writ 
rfEtr^r  554, 

How  to  apply  for  the  writ      c;; 
How  to  get  it  allowed  ihid. 

Ailignment  of  errors  ihid» 

Of  declaring  after  reverfal  5^6 
Defendant  may  give  a  role  to  de- 
clare ihidm 
Plaintiff  hat  two  terou  i^dm 
The  rnle  if  no  dedantioB  ihid. 
Nonprot  iM. 
Declaradon  J57 
Venne  «w- 
If  defendant  be  outlawed,  aad 
A4U 
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fliall  rtrerfe  fioiei  thepUintilF 
mav  commence  a  new  adion, 
wifliin  a  year  after  ftich  jadg- 
ment  of  outlawry  reverffd»  and 
DOC  after  ^H^^Sl 

Before  allowance  of  a  writ  of 
error  th rough  or  by  wane  ot 
proclamation^  bail  to  be  put 
In  '  558 

To  perfeA  4.  days  after  exception 

ibid, 

Upon    fuperfeding    the  exigtnty 

•nd  plaiotiiF  delivers  a  Sewla- 

radon,  there  muft  be  a  rule  co 

plead  given,   as  in  other  cafes 

ibid. 

How  to  proceed  to  outlawry  after 
judgmenc  ibid. 

Superjedtas  on  r^verfal  559 

Tbe  like  when  bail  is  put  in  560 


Original  quare  Clau/um  Frigit^6x 

When  firfl  introduced  561 

How  to  obtain  it  ibid, 

Pracipe  562 

How  to  proceed  when  obtained 

ibid. 
If  defendant    appears,    how  to 

proceed  %hid, 

Diilriogat  563 

Venue  ibid- 

frmeipt  for  diftr.  ibid, 

Appearance  how  ibid* 

May  declare  in  any  aflion      564 
^oth    days   for    appearance  are 

reckoned  inclafive  ibid. 

If  you    make    original    in    one 

county*  you   may    declare  in 
•   another  ibid. 

Piftringas  need  not  have  15  days 

between  ufie  and  return      561 
M^yhave  a  itftatum  diftringas, 

into  another  county  [ttQt^in  the 


Oyer. 

If  plaintiff  declares  on  a  deed. 
&c.  he  moft  (hew  fam?,  if  de- 
manded, to  the  attorney  for 
defendant  Page  26% 

If  the  adion  be  on  bonu,  &c. 
defendant  may  demand  9\tt^ 
of  it  ibid. 

The  defendant  (hall  have  ih« 
fame  time  after  oytr  given,  as 
was  unexpired  when  «y#r  de? 
manded  ibid^ 

Ojfir  muft  be  demanded  be^or^ 
time  for  pleading  expires  ibid. 

Should  be  before   rule  expirea 

ibid. 

On  «yfr  the  defendant  entitled  to 
witnefles  names,  and  all  in- 
dorfements  ^6% 

Within  what  time  defendanc 
ought  to  deliver  cjtr  of  a  deed 
pleaded  by  him  .    ibid, 

Pemand  of  «^r  to  be  in  writ* 
ing  ibid. 

Cannot  now  have  offer  of  an  ori* 
ginal  ibid. 

The  demand  of  oj^er  ibid. 

Defendant    mult    pay    for .  oyer 

264. 

If  defendant  takes  advantage  of 
a  variance  between  writ  and- 
count,  he  muft  crave  ojer  of 
writ  ibid^ 

Oyer  of  a  record  need  not  be  fet 
forth  the*  demanded  ibid. 

On  oyer  of  bond  feldom  fets  fnnti 
more  than  the  condition    ilfid, 

Pemand  of  (^#r  of  deed  in  plea 

ibid. 

Partners. 
Partnerfhip  pleaded  in  abatement 

If 


/       N       1 

If  It  IS  not  pleaded  in  abatement 
defendant  cannot  take  advan- 

*  tage  of  it  after,  it  being  a 
waiver  of  tbeobjefiioo.  5  Burr, 
9611. 


Fauftrs. 

• 

Definition  of  Fage  665 

How  they  fcrmcrl/  were  00 J igcd 

to  fue  ibid. 

May  foe  now,  if  not  worth  5/.  in 

firma  pauperis 
How  to  proceed 
Petition 
Affidavit 

Famper  to  pay  no  fees 
Unlefs  he  recover  5/.  or 


has 


ibid, 
ibid, 

666 
ibid* 

667 
more 
ibid. 
been 
ibid. 
he  is 
ibid. 


tHoT  cofts,  anlefs   he 

'    vexatious 

May  be   difpaopered,   if 
vexatious 

Can  only  fue  in  that  a6lion  he  is 
adniicted  ;  if  any  other  caufe, 
he  moft  be  admitted  tincw  ibid. 

Cannot  be  admitted  to  defend  ib. 

Though  he  is  difpaupered,  if 
taken  in  execution  for  cods,  to 
be  difcharged  ibid, 

i 

Fenal  A8i9ns  27, 


Fieri  and  Membtn^ 


Froecedimgs 


How  to  proceed  j  ay 

Suits  may  be  profecuted  againft 

p«ers,  fo  as  not  to  arreft  528 
Servants  may  be  arretted  C29 
The  form  of  a  bill    againft  a 

peer  ibid. 

Suotfmons  thereon  530 

J>ifiringas  531 


E        X. 

Court  may  order  ilTaefl  to  be  A>Id 

How  to  proceed  on  difiriw^ms^ 
and  for  fate  ihil^^ 

Affidavit  to  ground  a  role  for  the 
faie  of  the  iflues  ^^'^ 

Cannot  cafl  an  eflbign  534 

How  CO  declarj!  ^33 

When  to  plead  53^ 

If  he  appears,  he  does  ic  wick 
the  filacer,  and  a  mcmorandom 
on  a  2x.  6d,  ilamp  ^%% 

Peers  of  Sftland^  are  all  pri- 
vileged fame  as  Emglijb  peert 

How  to  defcribe  a  duke  in  che 
bill  529 

To  pay  cofts  if  there  are  dif^ 
tringas\  iifaey  and  how  to  ap- 
ply for  them  (tbcugb  he  a^ 
pear)  531 

Pleas  in  abatement.  Vtde  Mate- 
ment  159 

Fleas  iw  Bmr. 

Rule  t§  plead  253 
Demand  of  plea  255 
Searcbingfer  plea  258 

How  to  obtain  time  3^6 

When  pleas  are  to  be  pleaded  la 

town  caufes  269 

Co  u  n  ty  c  a  u  fes  ibid. 

When  defendant  in  titled  to  an 

imparlance  ibiJ^ 

When  need  not  plead  till  demand  ^ 

made  ibid. 

Pleas  are  either  to  be  filed  or  de* 

livered  ibid. 

Defendant  may  with  leave  of  ittb 

court  plead  double  ibid, 

Confiro6lion  of  the  ad  266 

Formerly  affidavit  neceflary  of 

pleading  double  ibid. 

Now  need  not  ibid, 

Incofli* 


INDEX. 


Inooffipatible  pleas  not  fuffered 
Page  267 

PJeas  that  do  not  require  a  fer- 
jeaot's  hand  ibid. 

Pleas  that  do  26S 

Double  pleas  all  to  be  figned  ib. 

Pleas  allowed  on  *a  ferjeant's 
hand  ibid. 

Hooc  to  apply  to  plead  doable  in 
term  269 

How  to  get  time  to  plead  in 
town  cauies  ibid. 

What  is  meant  by  an  ilTuable  pica 

ibid. 

An  attorney  fixed  with  cods  for 
pleading  a  (ham  plea         270 

How  to  obtain  time  to  plead  in 
country  caufes  ibid. 

A  month's  time  to  plead,  means 
four  weeks  ibid. 

Demurrer  to  the  replication  for 

delay,  is  not  within  the  order, 

bat  demurrer  to  the  merits  is 

ibid. 

Demorrer  to  the  merits  is  an  if- 
fuable  plea  within  an  order  for 
time  ibid. 

Judge's  fummon  no  (lay,  unlefs 
obtained  prior  to  the  time  for 
pleading  is  out  ibid. 

If  defendant  has  had  an  order 
^or  time,  he  may  have  an- 
other, if  no  delay  271 

How  to  apply  to  plead  double  in 
vacation  ibid. 

^f^wtbdrmoingplea,  ani  aiding 

pother  ibid. 

The  ftatute  of  limitation  cannot 

be  pleaded  '         ibid. 

^/abiding  by  the  plea  ibid. 

Special  Plitu. 

^^SLofnettaJimpfit,  and  the  lla. 
tutes  of  limiuuons  296 


Replication  thereto       Page  296 

Piea  of  fet-off  for  money  paid, 
lent,  had,  and  received  .     297 

Replication  and  i/Tue  thereon  29^ 

A  plea  of  fatisfa^ion  ibid. 

Replication   thereto,     and    ilTutt 

299 

A  plea  of  tender  ibid. 

Replication  did  not  tender     300 

Replication,  if  plain  tift'admits  the 
tender,  and  goes  for  furtherda- 
mages  and  iflue  thereon     ibid^ 

P!ea  of  judgment  recovered  in 
K.  B.ia  cafe  301 

Replication  thereto  /^/V. 

Replication  to  a  plea  of  judg- 
ment recovered  in  K,  £.  ia 
debt,  and  iiTue  302 

Plea  of  bankruptcy  in  the  defend* 
ant  Uid. 

Pica  ofnul  tiel  record  to  an  adion 
on  the  judgment  J03 

Replication  and  ilTue  ibid. 

If  a  rejoinder  merely  concludes 
to  the  country  no  ferjeant's 

.     band  ibid. 

Demand 0/ Plea    255 
Searching/or  Plea  258 

Popular A£liom,  ke title  JSioiu  if 

No  in  former  (hall  compound  with 
the  defendant,  but  by  leave  of 
the  court  680 

It  extends  to  fuits  commenced  by 

common  informers,,  and   not 

to  thofc  by  a  party  grieved 

681 

Like  leave  on  the  (latuteof  ufury 
ibid. 

On  compounding  a  penal  a£lion, 
the  king's  part  of  the  compofi- 
tjon  to  be  firfl  paid  ibid. 

On  a  bouafide^  but  not  a  collufive 

compofuion,  the  plaintiff  may 

alfo 


N 


E 


•T(b  be  a1!6wed  a  reafonable 

f urn  for  his  cofts  Page  68 1 

Denied  upoa  a  fmall  compoiidoii 

How  to  be  moved  iM, 

Affidavit  682 


PcJeffipM,  Writ  •/  605 


Pojlta. 

lodorfed  in  this  court  by  the  afTo- 
ciate  384 

Clerk  of  aflizeand  aflbdatesfhall 
make  recurns  of  pofteas,  &c* 
to  prothonotarics  ibid. 

Foftea  to  be  left  in  the  office  on 
figning  judgment  ibid^ 

May  be  amended  by  the  jndge's 
notes  385 

Ordered  .to  be  amended  and  k>ur 
days  after  to  move  in  arreft  of 
judgment  ibid. 

After  render  declaration  to  be  de- 
livered to  the  turnkey       ibid. 

Fugitive  ibid. 

For  the  plain  tiiF  on  non  ajfump. 

402 

For  the  defendant  ibid. 

Upon  a  nonfuit  ibid. 

For  the  plaintiff  at  the  affizes 

403 

If  there  are  talefmen  added  ibid. 

Foftea  may  be  amended  by  the 

judge's  notea  404 


Pri/oners,  Proceedings  againfi. 

Hint  to  the  pradifers,  4vith  re- 
fped  to  this  proefeeding      622 

How  prifoners  were  formerly  pro- 
ceeded againft  tbid. 


The  prefeot  mode  for  deliveriitg 

dedarattona  againit  priioDexa 

Pa^e 622 

A  copy  to  be  delivered  to  cheni» 
and  an  affidavit  thereof,  plain* 
tiff  after  fole  to  plead  gircD* 
may  fign  judgment  623 

No  declaration  to   be  delivered 
before  the  return  of  the  writ       ' 
Hid. 

No  rale  to  appear  and  plead,  till 
after  affidavit  made  and  iled 

If  declaration  be  not  entered  be- 
fore the  end  of  the  next  tcrmt 
after  retarn  of  the  writ,  asd 
affidavit  made,  He.  prilbner  to 
be  difcharged  /i/V. 

Gaoler  not   delivering  declara-       | 
tion,  an  attachment  fhali  liTae       I 

Defendant  furrendering  in    dif- 
chargeofhis  bail,  before  de-> 
claration  delivered   to  be  de*        I 
dared  againft  within  two  cermf       | 

How  to  declare,  if  defendant  al-        I 
ready  in  coftody  of  the  wrardea 
624 

The  form  of  the  declaration  625 

The  affidavit  of  delivery        »bi4. 

Rule  to  plead  may  be  given  afier 
the  firil  rule,  fuppofing  plain- 
tiff does  not  figa  judgment 
when  he  is  in  titled  626 

Whilft  a  treaty  fobfiib  plain  tifi'ia 
not  obliged  to  declare  in  two 
terma  /ii/. 

Muft  be  charged  in  execodoa 
within  two  tenna  after  jndg* 
ment  ibid. 

How     to     charge     a     prilbner 

in    execution    in     the   FUei 

ibid. 

Ha.  cerp.  to  iffue,  but  number- 
roll  to  be  indorfed  627 

If 
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If  there    be  feveral    jodgments 

there  mail  be  feparace  ka.  corp. 

Page  627 

How  to  charge  by  way  of  new 
detainer  in  Fieit  ihid,. 

The  plaintiff,  at  whofe  fuit  a  prU 
fbner  was  arreiled,  and  removes 
by  ba,  corp,  need  not  make  a 
new  affidavit  to  declare  again  ft 
defendant  .  628 

If  defendant  in  cuflody  on  a  K.  B. 
proceff*  be  committed  to  the 
Fltit,  before  declaration ,  how 
to  proceed  $6iii. 

How  after  declaration  628 

How  to  proceed,  when  defendant 
haa  beea  ferved  with  a  copy 
and  after  renders  to  the  Fleet 

If  taken  on  an  attachment,  can- 
not without  a  judge's  order  be 
declared  againft  629 

So  ibr  felony  iM^ 

If  taken  on  an  efcape  warrant,  to 
be  declared  againft  in  two 
terms  i^id. 

How  to  proceed  if  the  defendant 
be  in  coftody  fai  Newgate,  Lud' 
£atet  or  any  other  county  gaol 
ats.  of  plaintiff  Hid, 

Affidavit  of  the  delivery        630 

On  filing  afidavit  how  to  pro- 
ceed s6Jd. 

Keed  not  anter  declaration  be* 
fere  rale  given  .  ibid. 

May  before  final  judgment  pat 
in  bail  iiid, 

Iffae  631 

How  to  charge  in  execution  in  a 
county  gaol  iiid. 

How  to  detain  at  the  fait  of  a 
new  plaintiff  ibid. 

When  to  appearand  plead   632 

Declaration  delivered  before  men- 
/empa/ebe^,  or  trafiinum  ani* 
marumt  and  defendant  docs  not 


appear,     judgment    may    be 
figned  Page  6^2 

Declaration  delivered  on  or  after 
menfent pafch/t^  ^c,  when  to 
appear  and  plead  ibid* 

If  a  writ  be  returnable  one  term, 
declaration  delivered  before  the 
effoign  day  of  next,  the  plain- 
tiffin  fitch  next  term  may  give 
rules  to  appear  and  plead  ;  if 
no  plea,  judgment  ibid, 

Prifoner  may,  any  time  before 
final  judgment)  put  in  bail  ib. 

If  prifoner  pleads  in  perfon,  he  is 
not  to  pay  for  the  iflue,  aliter 
by  attorney  ibid,. 

Plaintiff  muft  proceed  to  judg- 
ment luifbiM  tbree  terms  after 
declaration  deli'veredy  or  after 
render,  if  declaration  was  deli- 
vered before ;  and*  to  execution 
njoitbin  two  terms  after  jndg" 
ment,  the  term  in  which  yV^- 
maujsgned  one  633 

When  prifoners  are  intitled  to 
their  difcharge,  for  want  of 
declaration  ibid. 

Declaration  to  be  entered  before 
the  end  of  the  fecond  term,  or 
elfe  a  foperfedeas  ibid* 

Not  faperfedeable  for  want  of  de- 
claration, till  the  end  of  tbt 
term  after  that  in  which  the 
procejs  is  returnable  (not  that  in 
which  he  is  arretted )  634, 

If  declaration  be  delivered  againft 
a  prifoner  as  fach»  after  he  haa 
obtained  zfuperfideas,  it  is  ir- 
regolar,  but  no  advantage  can 
be  taken,  unlefs  he  apply  in 
time  ibid.' 

How  to  be  difcharged  out  of  the 
Fleet t  for   want  of  declaring 

ibid. 

Protbonotaries     fign  fuperfedeas 

V  ^ftcr  declaration  *  ibid. 

How 


INDEX. 


How  CO  AiperTeJein  cuilodjr  of 

the  (heriff  for  want  bf  declara- 
tion P^i^^iS 

Prifoner  to  be  difcharged  if  plaia- 
tiff  proceed  not  to  judgment  in 
threg  arms  after  declaration 
delivered  ibid. 

To  charge  defendant  in  execu- 
tion in  two  terms  next  after 
fach  judgment  iigned  (inclu- 
five)  ibid. 

If  pbhitiF  does  not  declare 
where  defendant  renders  him- 
felf  in  difcharge  of  his  bail  in 
tmjo  terms  ;  or  not  proceed  to 
judgment,  and  charge  him  in 
execution  within  two  ttrmt 
after  judgment,  prifoner  to  be 
difcharged  ibid. 

Terms  reckoned  inclufive,  and 
fo  to  final  j  udgment  ibid. 

In  cafe  of  furrender  after  decla- 
ration bow  terms  counted  ibid. 

So  after  demurrer  ibid. 

If  prifoner  difcharged  for  want  of 
profecution,  be  afterwards  ar- 
reded  by  aflion  on  the  judg- 
ment a  common  appearance 
ibid. 

If  he  delays  himfelf  by  bills  or 
error,  plaintiff  not  bound  to 
charge  him  in  two  terms    ti'j 

The  plaintiff  Aiail  have  tvtiy 
day  in  the  fecond  term  to 
charge  in  execution  ibid. 

Kule  explained  fully  ibid. 

If  a  writ  be  againft  hufband  and 
wife,  and  wife  in  cuftody,  flie 
fliall  not  put  in  bail  for  her 
hufband  ibid. 

If  plaintiffs  become  bankrupt, 
and  the  affignees  make  due  di- 
ligence to  charge  defendant  in 
execution,  yet  \f  defendant 
preveou  by  plea*  he  ihall  not 
be  fuperfedcd  637 


If  render  in  Eafier^  and  dedi« 
ration  in  Hilary,  final  judg- 
ment mufl  befigned  in  Trinity 

How  to  difcharge  defendant  for 

want  of  proceeding  to  jodf 

ment  and  execution  ibid. 

Affidavit  of  the  fervice  of  the 

fummons  Aii» 

Super/edeas  for  want  of  declare- 

tion  639. 

The  like  for  not  proceeding  to 

judgment  *    640 

The  like  for  not  charging  in  exe* 

cotion  ibid. 

Super/ideas  on  putting  in  good 

bail,    and     perfeding    fame 

641 

When  defendant  may  be  taken 

zit/tT /uper/$demM  and  when  noc 

ibid. 

The  king  may  chnfe  his  own 

prifoa  ibid. 


Prinjikgt  from  Arreftt. 

What  perfons  are  privileged  from 
arrefb  123 


Procedendo. 

When  and  how  this  writ  is  to  be 

granted  661 

Writ  of  procedendo  ibid* 


Proceft. 

The  meaning  of  the  word  /fv- 

ce/t  136 

Mull  be  in  the  name  of  the  king 

Tefled  by  chief  jnftice  or  feniof 

judge  ibid* 

N6 
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No  fpedal  writs  toiiTae  when  the 
caufe  of  aflion  does  not  amount 
to  loA  Pagti^S 

Attorney's  name  to  be  indorfed 
on  writ  i^id. 

Bat  not  indorliog  on  warrants  not 
to  vitiate  the  writ  *  iiiii. 

Of  commencing  adion  by  com- 
mon capias  bailable  137 

Cafiasln  debt  bailable  138 

Prstctft  for  the  office  Hid. 

Of  the  retorn  and  tefte  1 39 

Filazer's  name  iM. 

Capias  in  cafe  ibid, 

PrMpi,  ibid, 

Amendment  in  tefle  ibid. 

The  want  of  15  days  may  be  a- 
mended  140 

Jc  ^etiam  if  aflknlt  ibid. 

■'  covenant  ibid. 

*■      I   -  trover  ibid. 

*■  detinue  ibid, 

AgabHtwo  defendantsfeverallyi^. 

For  an  executor  in  cafe         ibid. 

— —  adminiftrator  on  bopd    141 

•—  aflignees  ofa  bankrupt  ibid. 

Capias  agaiaft    two  defendants 

•  ieverally  ibid. 

Pnecipe  for  ditto        ^  142 

Of  the  ci^ias  per  continoance  ib. 

Formerly  filacers  ufed  to  make 
OBt  thefe  writSf  but  now  the 
attornies  ibid. 

Day  of  figning  writ  it  to  be  Vet 
down  ibid. 

ifn  asmittas^  if  defendant  refides 
iir  a  liberty  ibid, 

Uattl  lately*  if  defendant  did  not 
live  in  the  county  where  plain- 
tiff intended  to  lay  his  venue» 
a /^A/tfjK  iflued  143 

But  now  plduntiff  may  declare  in 
different  county,  than  that  in 
which  the  arreft  was  made,  and 
•o  waiver  of  basl>  fo  that  the 


tefiati^n  writ    is    unneceffary 

Fagi  144 

The  reafon  why  /^«/««iirQedi4^ 

Capias  may  now  iffoe    into    a 

county  palatine  ibid* 

DireAions  of  the  writs  there  ibid. 
Capias  to  the  county  palatine  of 

Lancaftir  ibid* 

The  like  to  Cheftir  and  Durham 

I4d 
Praecipe  ibid. 

Capias  to  the  Cinque  Ports  ibid* 
Praecipe  for  ditto  ibid. 

Cities  and  towns  having  a  fheriff 

or  (beriffs  147 

How  to  proceed  in  anions  where 

no  bail  is  required  148 

Common  capias^  to  be  perfonally 

fcrvcd  ibid* 

An  Englijh  notice  to  be  written 

on  copy  ihid* 

The  notice  ibid* 

The  form  of  a  common  capias 

ibid. 
Three  things  obfervaUein  filling 

u  p  com m  on  procefs  1 49 

Notice  to  huiband  and  wife  ibid* 
Service  on  return  day  Regular  ib. 
Not  to  be  ferved  by  a  perfon  who 

cannot  read  or  write  ibid. 

It  may  be  ferved  in  a  franchife 

On  fervice  need  not  fliew  the 
writ  ibid* 

Name  of  defendant  mnft  be  to  the 
notice  ibid. 

If  procefs  be  againft  baron  and 
feme,  fervice  on  baron  fuifici- 
cht  ibid* 

If  procefs  againft  two,  both  muft 
be  ferved  ibid. 

Irregularity  in  fervice  to  be  com- 
plained of  before  interlocutory 
judgment  ibid. 

If  comnton  procefs  go  into  a 
3  D  county 
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county  pftlatine*    that  to    be 
ferved,and  not  a  mandate/'.  1 50 

If  complaint  of  any  irregaUrity 
of  procefeor  notice,  rauft  an- 
nex a  copy  to  the  affidavit  iiiJ, 

A  miftake  in  procefs  is  cured  by 
appearance  1^0 

Notice  muft  be  given  on  a  fpecial 
iapias  if  fervcd  li/V. 

A  copy  of  procefs  being  tendered 
to  defendant  at  his  hoafe,  and 
be  refuing  to  accept  it,  held 
leaving  there  good  Z52 

Capias  percontinuancey  how  fued 
out  iisJ, 

Capias  mifitng  a  term  in  its  re 


turn,   bad 


iM. 


Froclamation  54:2 

Promtfory  Notts  33 

Promiftf  <wbat  15 

Proteftasion  55 

Pfvi/o,  trial  by  34I 

Puis  D^rriin  Continuana. 

When  to  plead  it  60 

It  is  not  allowed  after  demurrer 

determined,  orverdidt  iiid. 
Cannot  be  rejected  if  verified  by 

affidavit  ihid, 

May  be  received  at  the  affises  ib. 


Record  of  Niji  Prius, 
What  record  is  to  contain 


Flacita 

If  demurrer    how 
the  pleadioga 


to 


enter  all 
ibid. 


ibid. 
161 
ibid, 
ibid, 
ibid. 


If  there  be  a  plea  in  abatement 
Page  359 
Jurata  in  town  360 

For  affiees  ibid.^ 

A  placita  on  the  removal  of  a 

chief  juftice  in  term 
How  to  pafs  record  in  town 
How  in  the  country 
How  to  ehter 
The  like  io  coon  try 
All  records  in  Lomdom  and  Middli' 
fix  to  be  entered  two  days  be- 
fore the  day  of  trial  362 
iV^r  ncipiatur  to  be  entered  for  the 
fitting  after  term,  un  lefs  records 
and  wricsbe  brought  in  to  coart, 
on  or  before  the  day  and  fittings 
refpeftively                         ibid. 
No  record  to  be  receired  aftet 
term  inMiddUfix^  un  lefs  enter- 
ed one  day  after  the  laft  day  of 
every  term                         »W« 
Nor  in  Lomdon,  nnlefs  the  day  be- 
fore the  adjournment  day  it  be 
entered                               ibid. 
On  trials  in  the  circoits,  cauret 
to  be  entered  before  the  firft  fit- 
ting of  the  court  363 
And  to  be  tried  in  the  order  they 
are  entered                        ibid. 
A  lift  of  the  caufes  to  be  made  by 
the  marihal,  and  fixed  up  ibid. 
If  caufe  be  fetdown  in  term.maft 
be  two  days  before  the  fitting 
ibid. 
If  for  the  fitting  after  the  term 
the  lad  day  of  die  term  will  do, 
and  the  day   before  the  ad^ 
journment                          ibid. 
If  caufe  not  tried  the  day  of  fitdog 
for  which  notice  is  given,  ic 
may  be  made  a  r«auuMtof»  aai 
how                                   M. 
Venire  364 
Where  oae  pleads  and  the  other 
leu  jodgmenigo  by  default  56; 
W 
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By  provifo  Page  165 

Ha,  corp^jutat.  ibid. 

For  aflizes  %66 

Ttftt  of  ven*  and  Jha.  corp,     said. 

For  aiiizes  367 

Ha,  Corp.  for  a  fpecial  jary    ibid, 

A  view  i^id. 

Mittimas  co  a  coantypalatiQe368 

ReliSa  'oerificatione.      Vide  Re- 
traxit 424 

Rejoinder     55 


Remittitur. 

Jadgnent  by  nil  dicit,  with  a  re- 
mittitur of  the  damages       604 


Replevin. 

The  aftioD  is  foanded  on  a  dif- 
trefs  wrongfully  taken        694 
Either    party    may  remove  the 
plaint  i^id, 

Recordare   the  nfaal  writ  to  re- 
move the  pJaiBt  6g^ 
Certiorari  from  coart  of  record 

i6id. 

Praecipe  for  recordare  i&id. 

How  to  obtain  the  writ         i6id. 

How  to  proceed  if  brought   by 

plain  tiiF  i6id. 

Appearance  for  defendant      696 

When  appearance  is  entered  how 

to  proceed  iSid, 

How  to   proceed  if  recordare  is 

brought  by  defendant       iSid. 

Of  notice  to  plaintiff  of  filing  the 

recordare  697 

When  to  be  given  i^id. 

When  not  i^id. 

When  ^precedtMdo  ihall  go   i6id. 


How  to  proceed  if  dlHrefs  be  not 
taken  for  rent  Pa^e  6g 

If  plaintiff  dies  after  declaration, 

defendant  cannot  have  a  returns 

babend^  but  mail  diflrain  again 

ibid* 

If  removed  by  either  party,  and 
no  declaration  after  rule,  may 
iign  a  nonpros  ibid* 

And  proceed  under  the  ftar.  17 
Car.  ibidm 

If  not  fufficient  found,  may  dis- 
train again  699 

May  chufe  which  way  to  proceed 

ibid, 

Nonfuit  for  want  of  plea  in  bar 
how  to  proceed  after  ibid, 

Nonfuit  after  iffue  joined      ibid. 

As  to  cofts  ibid* 

Sheriff.  &c.  anfwerable  if  bad  fe- 
cnrities  ibid* 

The  fame  jury  who  try  may  affefs 
the  damages  701 

Nonfuit  judgment  as  in  the  cafe 
of  ^  ibid. 

After  verdiA  avowant  may  not 
take  bond  and  fue  on  it     ibid. 

May  pay  rent  into  coart  and  cods 

ibid. 


Reflieation*  < 

What  51 

How  to  compel  plaintiff  to  re- 
ply 307 

Demand  of  a  replication       ibid. 

If  no  proceeding  for  four  terms, 
there  mud  be  a  term's  rule  ibid. 

Within  what  time  a  rule  may  be 
given  ibid. 

Rejoining  gratis  ibid. 

If  you  want  time,   how  to  app]^ 
for  it  ibid. 

Replication  to  the  iUtute  of  Ji-^ 

mitatlons  296 

3  D  2  The 
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thclike  to  a  plcaof  fet-ofFP.298 

The  like  to  a  plea  of  facisfadlion 

299 

The  like  to  plea  of  tender      300 

The  like  if  plain tif  accepts  the 
money  tendered,  and  goes  for 
further  damages  ibid. 

The  like  to  a  plea  of  judgment 
to  an  adion  on  the  cafe        301 

The  like  to  a  plea,  if  action  be  in 
debt  302 

Replication  to  a  plea  of  nul  tiel 
record,  to  an  adtion  on  the 
judgment  303 

How  to  iign  non  pns  for  not  re- 
plying, tff.  Sic 


Retraxit  424,  607. 

Judgment  in  ejedment,  after  de- 
fendant has  withdrawn  his  plea, 
and  cods  taxed ^  and  alfo  for  the 
poiTeffion  5 1 3 

How  to  enter  it  ap  in  cafe  424 
The  judgment      ,  442 

Riturning  of  Writs  1 1  2  • 

Rsvi'uing  judgments.     Vide  TitU 
Scire  Faciat    463 
Rolls,     Vide  Docket  400 

Rule  to  ?lead- 

H  )w  to  give  a  rule  to  plead  1 5  3 
When  rule  expires  ibid. 

Rule  may  be  giveil  in  term,  or 

four  days  after  ibid, 

Sunday,  or  any  holiday  on  which 

ihe  court  does  not  fit,  when 

reckoned  a  day  ibid, 

'May   apply  for  forther  lime,  if 

wanted  ibid. 

When  a  new  rule  neccfTiry  154 
When    a    term'c    rule   muft  be 

given  ibid, , 


Where  a  role  Bas  been  giv^o.  wtA 
defendant  obtains  a  judge'e 
order,  need  not  give  a  mfli 
rule  the  next  term       Pagt  1 54 

May  fign  judgment,  if  the  rule 
has  been  given»  although  there 
has  been  an  injunftion  without e 
new  rule  ihi4* 

Rale  may  be  given  on  the  tffUgm 
dajy  but  cannot  be  entered  till 
atktfrft  day  of  the  term       iiidm 


Demanding  PUm, 

If  declaration  has  been  delivered 
to  defendant's  attorney,  a  de- 
mand mud  be  made,  or  in  cale 
defendant  appeared  in  doe 
time  «55 

Not  to  be  indorfed  on  the  back  of 
declaration  ihid. 

It  mud  be  made  after  rale  enter* 
ed      '  ihid. 

A  demand  of  plea  iSid. 

How  long  defendant  has  to  plead 
after  demand  anade  iiidm 

Demand  of  plea  waiver  of  bail, 
uolefs  perfeded  ihid. 

To  be  given  in  town  to  the 
agent  i^d, 

Horn  to  obtain  time  topkad      256 

A  fummons  after  rale  expired  is 
iw^ftay  iSid. 

To  be  difefaai^ed  before  yov  can 
fign  judgment  Uid. 

Halt  an  hour's  attendance  on  a 
fummons  now  fnfficieot     i^dn 


Rnltfor  Jndgmm. 

None  to  be  given  in  this  covrt, 
but  you    wait  the  foor  days 

The  like  on  an  taqoirjr  4a  t 

Smis- 
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SMtisfaSiott* 

SftCisfaaion  what  Psge  574 

How  to  enter  fatisfadion  in  term 

■  I  .  in  vacation 

ibid. 
Warrant  of  attorney  ihid. 

Stand,  Mag*    32. 


Scire  facias  to  ri^i'Vi. 

After  a  year  and  day,  no  exe- 
cation  ctn  iflae,  but  aftion  will 
lie  ^  4^3 

An  execution  without /•/.  fa.  is 
not  void 9  bat  voidable      ibid. 

It  is  a  judicial  writ  ibid. 

.6cr,fa.  aiuft  be  fued  out  in  the 
county  where  the  original  ac- 
tion WW  ibid. 

flofci.fa,  ncccffary  if  defendant 
has  delayed  by  error  vr  injunc- 
tion ibid. 

In  no  cafe  where  the  parties  are 
changed,  ought  execution  to  go 
without  y?/.  fa.  ibid. 

If  an  execution  be  once  fuedoat* 
and  continued  on  the  roll, need 
not  {^tfci.fa.  464 

How  to  compute  the  year  and  day 

ibid. 

If  error  be  brought,  there  is  no 
need  of  a  fci.  fa.  till  a  year  and 
day  after  afHrmance  ibid. 

If  the  execution  be  not  returned, 
or  not  filed,  cannot  enter  con- 
tinuances ibid. 

If  there  be  judgment  with  a  ctjfet 
executiOf  there  needs  no  fci.  fa. 
till  a  yesir  and  a  day  after  the 
time  is  elapfed  ibid. 

On  the  death  of  plaintiff,  judg- 


ment 13  to  be  revived  Fage  464 

When  ic  may  be  entered  without 
fci.  fa.  ibid. 

MuiliiTue  after  a  year  and  day  on 
a  j udgmen  t  of  non  futt        ibid. 

If  there  be  two  plaintiffs,  and  one 
die,  no  need  ioxfci.fa.     ibid. 

The  like  if  two  defendants    ibid. 

Sci.  fa.  to  revive,  may  be  fued 
o  u  t  of  cou  r  fe  within fe^tnyiarxi 
aft^r  that  a  treafury  rule  mull 
be  had  465 

If  ten  years,  a  motion  mnft  bb 
made  ibid. 

When  out  fci.  fa.  fufiici^nt,  but 
mud  lie  four  days  in  the  office 
before  return  ibid. 

Sri.  fa.  in  debt  ibid. 

The  like  in  cafe  ibid. 

■  trefpafs  467 

and  affault     ibid. 

"  covenant      ^ibid. 

How  to  fue  it  out  ibid. 

Plaintiff  may  move  to  quafh  fci. 
fa.  ^       ibid. 

£ntry  onthe  roll  of  Otte>ri./a.468 

How  to  proceed  if  judgment  be 
above  twenty  years  old        469 

On  a  judgment  above  twenty 
years  old  coort  gave  leave  so 
an  adm.  cum  teftavunt  of  plain- 
tiff to  fue  out  z  fci.  fa.''    ibid. 

Sci.  fa.  in  debt  for  an  admi niftra- 
tor  ibid. 

The  like  for  an  executor  in  cafe 

ibid. 

Sci.  fa.  againft  an  executor  in 
debt  V  471 

The  like  againfl  an  adminiftra- 
tor  ibid. 

An  alias  mu^  be  returned  in  this 
cafe,  or  a  fcinftci  on  the  iirft 

47« 
Entry  o^zfci.fa.  for  an  admini. 

ilrator  on  the  roll  ibid. 
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The  like  for  an  txtcvttorPagej^yz 
Entry  of  two  /ci./a.  againft  an 
adminiflrainx  on  the  roll, where 
they  are  both  of  out  term    474 
Tracipe  for  appearance  475 

Kncry  of  the  fecondyr/./tf.  where 
they  are  of  different  terms  ibid, 
ProceeiRng  by/ci.  fa.  after  an  in- 
ter locutory  judgment  47  6 
Sci.fa.  where  plaintiff  died  after 
interlocutory  judgment,    and 
before  final  judgment   ^      477 
There  muft  be  two"  in  this   calc, 
onlefsa/^/>//fci  be  returned  on 
the  firft  478 
How  the  entry  is  to  be  of  the  firA 
fci.fa.                                    ibid. 
Judgment  thereon  of  the  court 

ibid. 
If  defendant  does  not    appear, 
how  to  proceed  479 

3  f  he  does,   how  to  appear    ibid. 
Declaration  ibid. 

If  defendant  dies  after  inquiry 
executed^  and  before  final  judg- 
ment, zfci.  fa.  muft  lifue,  to 
ihew  caufe  why  thedamages  af- 
feifed  fhould  not  be  recovered 
480 
Set*  fa.  againft  an  adminiftrator 
aner  interlocutory  judgment, 
and  after  inquiry  ibid. 

In  ejeAment  cannot  fue  out  exe 
cuiion  after  a  year  and  a  day, 
with  out  yr/./ii.  2  SaU.  600 
For  more  ufetul  notes  on  this  fub- 
jea,  vid.  my  Inft.  Cier.  K.  B. 
title  Scire  facias  379 

Scire  facias  againfi  Bail* 

By  the  terms  of  the  recognizance 
the  bail  undertake  to  render  at 
the  end  of  ihefuic,  or  pay  the 
condemDation-moDcy         482 


PlaintifF  may  proceed  by  aOioB, 
.  or  fci.  fa.  Page  4S2 

But  ra.  Ja.  in  either  cafe  motl 
go  again  ft  the  pri  ncipal    ibid* 
Andinto.the  county  where  the 
venue  is  ibid» 

Fifteen  days  between  their/?/ and 
return  ibid. 

How  to  bring  the  a£lion        483 
If  you  proceed  by  adiioo  00  the 
recognizance,  the  writ  b  to  be 
fcTvedfoHT  days  before  the  re- 
turn ibid* 
Allowance  of  a  writ  of  error  in 
judgment  by  nil  dicit  is  a  To- 
per fedeas  to  a  fobfeqoent  vrlt 
of  execution,  and  proceeding 
againil  bail  fet  aiide         ihii. 
Error  is  a  fuperfedeas  to  the  exe- 
cution, and  to  all  the  fubfe* 
quent  proceedings  4^4 
Ca.fa.  left  3d  Dec.  and  error  al- 
lowed and  ferved  the  4th  a 
fuperfedeas                       ihid. 
Bail  liable  to  the  extent  of  re- 
cognizance                       ihii. 
Honxi  to  proceed  by  fci.  fa.    ihii* 
Into  whatcounty/ci.ytf.  is  loif- 
fue                                       ihii. 
Scifa.  on  recognizance  in  Ltm- 
don,  may  be  fued  in  MiddUjex 
ihid. 
So  may  if  taken  in  London  be  To- 
ed there,  though  inrolled  ia 
MiddUfex  485 
How  to  proceed  hy  Jci.  fa   ihii. 
May  bequafhed  before  pica  with- 
out ceils                             486 
How  to  fuefecondyr/yk.    ihii. 
Fifteen  days  between  the  tejieui 
return  of  bo:h  good           ihii. 
If  two  fci.  fa.*s  be  of  different 
terms,  how  to  proceed      iiii. 
If  left  for  a  Teiuin  of  fcire /tci^ 
mud  He  four  days  in  theo&ce; 
fo  if  alias  is   left  for  a  nthil 

4«7 
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Eatf7  of  recogni:&ance  of  bail  in 

dcbc  Pagt  487 

The  like  in  cafe  ibid. 

Set.  fa.  on  recognizance  in  debt 

a^ainftbail  and  principal    ^q 

The  like  in  cafe  againft  bail/^V. 

^eftg  of/ci./a*  492 

£otryoo  the  rollof  oney^i./i.  ib. 

Entry  of  two  /ci.fa,'^  of  fame 

terra  494 

If  of  difFerent  terms  495 

Praecipe  for  appearance  of  bail 

ibiJ, 
Howv  plaihtifFis  to  proceed  496 
Declaration  ibid. 

How  CO  in  title  It  ibid. 

When  the  bail  are  fixed        ibid. 
What  bail  may  plead  in  their  dii'- 
charge,  and  what  not         ibid. 
Bail  not  liable  to  coils  in  error, 
brought  by  the  principal   497 
Ca./a.  again  (I  bail  in  debt  ibid, 
'  The  like  in  cafe  ibid. 

To  b<*  figned  and  fealed         498 
^efiatum  ca*  Jfa,  ibid. 

ft  fa,  again tt  bail  in  debt     499 
The  like  in  cafe  ibid. 

Variance  between  the  writ  and 
count*  the  ac-etiam  being  in 
cafe^  and  declaration  in  debt^ 
not  a  ground  for  an  exonere- 
tor  500 

Obfcrvation  thereon  ibid. 

Bach  of  the  bail  are  liable  to  the 
penalty  of  the  recognizance,  if 
not  more  than  the  fum  recover- 
ed ibid* 
When  proceedings  are  ftaid  for  a 
certain    time    above    a  year, 
proceedings  may  go  on  at  the 
expiration  of  the  time,    with- 
out a  term's  notice  .  501 
3ome  notice    mail  be   given  of 
filing  out  fci,  fa,  againil  the 
bail  by  the  (heniF,   lifcinfeci 
returned                             ibid. 
WiUiin  what  time  bail  may  ren- 


der, and  ran  no  hazard  of  the 
cfeath  of  d<;fendant     Page^oz 

When  on  an  adion  upon  the  re- 
cognizance ibid* 

When  M^on  fci.  fa.  503 

Huiband  and  wife  rendered,  (he 
Ihall  bedifcharged  ibid. 

If  defendant  is  in  cuftody,  bail 
may  have  a  ha.  corp,  to  bring 
him  up  to  render  ibid* 

If  defendant  is  a  bankrupt,  and 
has  certificate,  how  to  exon^ 
erate  bail  ibid. 

How  to  furrender  id  town     ibid. 

If  by  attach ment{of  privilege  904 

Notice  6f  furrender  ibid* 

Time  of  furrender  to  be  entered 
by  the  filacer  ibid. 

Of  ftaying  proceedings  againft 
the  bail  pending  error  ibid. 

When  writof  error  a  fuperfedeat 
ibid. 

Error  r^o  fuperfedeas^^y^i  from  the 
delivery  to  the  clerk  of  the 
errors  ibid. 

And  if  ca,  fa,  be  returnable  ac  a 
time  when  the  writ  of  error  is 
depending,  cannot  proceed  a« 
gainil  bail  ibid. 

Proceedings  againft  bail  ftaid* 
pending  error  505 

The  like  without  giving  jutig- 
ment  ibid. 

Pending  error,  aftxon  brought  oa 
judgment^  and  afterjudgment 
thereon  execution  executed, 
court  would  not  fet  it  afide, 
for  defendant  might  have  ap- 
plied in  lime  ibid. 

Bail  to  an  adtion-on  a  judgment, 
judgment  againft  defendant, 
plaintiff  brought  debt  on  that 
judgment, and  held  defendant 
to  bail.  After  ra.ya.  returned 
and  before  the  return  of  the 
writ,  in  an  adtion  againft  the 
bail  on  recognizance,  court  was 
•    3  O  4  moved 
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moved  to  ftay  proceedings, 
pending  error,  to  rcvcrfc  the 
£rft  judgment,  the  coart  ftaid 
proceedings  upon  the  bail's 
giving  jodgmenc  P^gfS^S 
Error  not  crooght  in  time,  and 
bail  fai^\  the  court  i^ill  not 
ilay  proceedings,  onlefs  they 
con  fen  t  to  give  judgment  /^/V. 

Set'cf,  Vide  Mutual  Dehts  273 
Plea  of  fet-oflr   for  money  paid, 

money  had  and  received     297 
Notice  of  fet-'off"  for  work  done 

wrth  horfes,  money  paid^  lentj 

and  account  dated.  294 

Sbiriffs. 

Formerly  tardy  in  returning  their 
writs  178 

Formerly  ufed  to  return  procefs 
within  eight  days  after  the  re- 
turn fi/V. 

Sheriffs  not  returning  procefs,  or 
not  returning  them,  or  taking 
undue  Ut$^  {ffc.  to  be  punifhed 
as  the  caTe  requireth  ihiJ, 

Not  compelled  to  return,  after  fix 
months  179 

A  month  in  law  ibid. 

Sheriffs  not  returning  procefs  in 
iix  days  after  fervice,  with  a 
rule  for  that  purpofe,  10  pay 
the  coftsoccafionedby  the  neg> 
lea  ibid. 

Formerly  eight  days  ibid. 

SheriiFs  of  London  ^i\d  Middle/ex 
now  to  return  within  four  day  si/J. 

Country  fix  days  ibid. 

If  the  plaintiff*  be  diffatisfied 
with  the  bail,  he  may  have  a 
rule  to  return  the  writ,  and 
afterwards  a  rule  to  bring  in 
the  body  180 

AiHdavic  to  move  the  court  for  an 
attachment  for  not  bringing 
into  court  the  body  181 


Attachment  F^t  \%\ 

How  to  proceed  upon  it        ibid* 

Attachment  againft  the  coroBers 
to  be  direfled  to  elifbrs  named 
by  plaintiff"  and  approved  by 
prothoDOtary  i8z 

Affidavit  to  move  for  an^attach- 

•  ment  when  no  bail  at  all  is  pot 
in  iM. 

The  like  for  not  returning  the 
writ  i8t 

Ho^  muchjheriff  and  bail  Uahli 
for^  ibid. 

Bail  liable  to  the  extent  of  the 
penalty  and  cofts  ibid. 

Sheriff*  alfo  liable  as  far  aa  the 
penalty  and  cofts  ibid. 

How  to  proceed  againft  the  late 
ffieriff'  upon  his  return  of  cefi 
corpus  184 

Attachment  fetafide,  forferving 
the  rule  to  bring  in  the  body 
on  the  prefcnt  ftierifi^",  inftead 
of  the  late  ihid. 

The  fljeriff;  to  fave  himfelf,  may 
put  in  bail,  opon  receiving  the 
rule  to  bring  in  the  body,  but 
fuch  bail  muft  juftify  before 
render  igj 

The  rules  ought  to  keep,  pace 
with  the  defendant's  time /i/V. 

Attachment  fet  adde  againft  the 
ftcriff",  for  ferving  the  rule  to 
bring  in  the  body,  before  tbe 
time  expired  for  putting  in  bail 
above  ibid, 

Tho'  rule  for  bringing  in  the 
body  is  expired,  yet  \f  the  de- 
fendant  juftifies  bail  before  an 
attachment  moved  for«  it  is  in 
time  186 

If  exception  to  bail  h  not  en- 
tered, although  the  defendant 
gives  notice  of  juftification  and 
does  not,  flijriff  is  not  liable  to 
attachment  ibid, 

3  TAi 
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The  fherifF  not  liable  to  be  at- 
tached if  proceedings  are  irre-^ 
gular  Page  iS6 

SlamJir  rf title  %z 

SoUiers. 

No  volunteer  foldier  liable  to 
procefs  (anlefs  for  criminal 
matter)  or  the  debt  is  20A   1 19 

Plain tiC  upon  notice  given ,  may 
£le  common  bail,  and  proceed 
to  judgment  for  any  debt,  and 
aIA>  to  an  outlawry  1 20 

Special  Jury* 
How  to  apply  for  a  fpecial  jury 

354 

No  cofts  to  be  allowed,  uhlefs 

the  judge  certify  ihid. 

None  to    take  more    than    one 

guinea  (except  where  there  is 

a  view)  ibid. 

View,  how  to  proceed  for  one  3  56 

Statuu  of  Limitations, 

Limitation  of  actions,  real,- per - 
fooal  and  mixed  527 

The  flatute  never  begins  to  run 
a^aiafl  a  plaintiff  wboia  a  fo- 
reigner, until  he  comet  into 
this  realm  573 

A  capias  in  this  court  without  an 
original,  ia  fufiicient  to  fave 
the  Hatute  ihid. 

Attachment  of  privilege,  though 
returnableon  a  general  return- 
day,  held  good  to  fave  the  ila- 
tutc  ihid. 

Entry  of  a  capias  to  fave  the  lla- 
tute  574 

An  attachment  of  privilege  is  in 
nature  of  an  original  writ,  and 
when  replied  to,  it  is  fuficient 
to  (hew  the  tefte  ihid, 

Snhpana. 
Subpeena  ad  ieftificandim         370 
The  like  in  Londoa  ibid. 


The  like  in  aflizes         Page  370 
Not  an  inftance  in  this  court  of 
an  attachment  againfl  a  wit* 
•I  ncfs  for  not  attending  371 

But  refufed  ibid. 

If  deeds  are   to  be  produced,  a 
fub.  duces  tecum  is  neceffary  ib* 
Butifattornies  on  either  fide  are 
to  produce  evidence  then  no- 
tice ibid^ 
Subpeena  duces  tecum  372 
How  to  obtain  ^ba,  corp.  adtefii^ 
ficaudum                             /bid. 
Affidavit                              .  ibid^ 
Ha,  Corp.  ad  teftifcandum       ibid^ 

Suggeftion  on  Record, 

Suggeflion  on  the  declaration  of 
the  death  of  one  of  the  plain* 
tiffs,  purfuant  to  the   ilatute 

673 

The  like  after  iiTue  joined    ibid. 

The  like  of  the  death  ofoneof  the 
defendants  after  verdi^      674. 

Suggeflion  of  the  death  of  one  of 
the  defendants  in  the  juratet 
in  the  record,  when  it  ought 
to  have  been  on  the  niji  print 
record^  and  before  x^d&jurataM 
is  right  to  fuggeft  it  on  the 
roll,  and  held  good;  \\t  niJi 
prius  record  is  only  for  the  di- 
reftion  of  the  judge  to  try  the 
iflue  /^v. 

One  defendant  dies  after  i/Tue 
joined,  and  before  the  day  of 
nifi  prius  ;  if  fuggeftion  of  his 
death,  and  award  o( n/enirefa" 
cias  beeniered  on  the  roll  after 
trial,  it  is  iufficient,  for  no  con- 
tinuances are  nece/Tary  to  be 
infcrted  in  the  record  of  nifi 
/"«^  ibid. 

Suggeftion  on  tbe  London  Court  of 

Con/cience  AS. 
A  creditor  fuing  in  another  court, 

if 
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ifdebtdoes  not  amoant  to  40/* 
ihall  pay  cofts^  and  recover 
none  ^    Pagi  6j^ 

Debts  not  exceeding  40/.  to  be 
recovered  in  ihc  court  of  re- 
qoc'ils  in  LQudon  675 

If  he  does  fue,  and   not   recover 
40i.  ho^  the  affidavit  is  to  be, 
to  ground  a  motion   for    U\^ 
geilion  ibid. 

If  judgment  goes  by  default,  no 
^uggeQion  ihid. 

Cods  to  be  allowed  of  the  appli- 
tion  676 

What  mud  appear  by  affidavit 

675 

Damages  given  by  verdiA  under 

Jo  i.  defendant  refident  in 
iiddlefixt  and  liable  to  be 
futnmoned  to  the  county  court, 
leave  given  to  enter  fuggeflion 
C76 
Verdid  for  28/.  motion  for  leave 
to  enter  fuggeflion,  court  are 
bound  to  make  an  order  and 
not  difcretionary  ihid, 

^htfi  payments  are  gi^ue^  itt  evi- 
dence on  the  plea  of  non  af- 
fumpfity  and  verdidt  upder  40/. 
a  fuggeftionmay  be  entered  ib. 

Super/ideas. 
Superfedeas  on  reverfal  of  out- 
lawry 559 
The  like  where  bail  is  put  in  56Q 

-. — 7 on   entering  common 

appearance  by  prifpner       639 
-■  for  not  proceeding  to 

judgment  (40 

»  for  not    charging   in 

execution  ibid. 

—  —  on  putting  in  good 
biiil  641 

Surrejoinder  54. 
Surrender  502 
'  Tenants  in  Common* 
When  they  are  to  join 
1 
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Tender. 

The  definition  of  the  word  P,  18^ 

Muft  be  made  before  che  writ 
fued  out  ibidm 

In  pleading  a  tender  in  debt,  the 
defendant  mud  pray  jodgnaeac 
of  the  damages,  bot  in  a/fitmffa 
the  damages  are  the  principal^ 
and  he  is  to  plead y^«/»«r  /«- 
rains  eft,  ard  pray  judgment 
de  nherioribus  damnis  ihid* 

Tender  of  goods,  how  to  be 
pleaded  ibid. 

When  CO  {zy^fmtuempsprifi  ihid* 

Every  reqnifite  in  the  p!en  inaft 
be  Ajewn  to  have  been  con- 
plied  witb»  elfe  the  plea  is 
bad  286 

Tender  of  dock  how  to  be  plead- 
^d  ihid. 

Within  what  time  the  pleaonghc 
to  be  pleaded  ihid* 

Non  ajfumpfit  and  tender  not  to  be 
pleaded  ihid. 

After  demurrer  and  amendmeBC 
made  of  the  declaratioo^  may 
plead  a  tender  Hid. 

The  court  will  not  permit  the 
plea  to  be  withdrawn «  and 
plead  non  ajfnmpfie  ihid^ 

Money  tendered  mnft  be  paid  in- 
to court,  and  how  done  before 
plea  287 

Frefli  demand  and  refafal      ibid^ 

If  plaintiff  takes  iflue  on  the  plea 
of  tender,  he  mud  not  uke 
the  money  out  of  court,  for 
thereby  he  is  concluded        ih* 

But  he  may  proceed  on  the  gene- 
ral ifiue  for  further  damages, 
and  enter  an  acquittal  as  to  the 
tender  ihid. 

Tender  maybe  made  byjudices 
within  a  month  after  notice 
given  of  an  action  ihid. 

Before  a  juilice  is  allowed  to  pay 
money 
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money  into  coort^  it  maft  ap- 
pear ihai  he  is  faed  as  a  jaftice 
for  fome  miibehavlour  in  his 
office  Page  287 

Defendant  may,  to  an  adion  of 
trefpafsy  plead  a  dirclaimer^ 
and  tender  of  amends  ihid. 
Tender  may  be  made  under  a  dif- 
trcfs  for  rent,  if  irregular  288 
Any  money  coined  at  che  mint  is 
a  good  tender  ihid. 

To  an  avowtry  for  damage  feafant 
tender  muft  be  pleaded  to  have 
been  made  before  impounding 
ibid. 
In  a  plea  in  bar  of  tender  of  rent 
in  replevin,  plaintifTmay  plead 
a  render  and  refufal,   without 
bringing  money  into  court  ib. 
But  if  diftrefs  is  rightfully  taken, 
plaintiiFcannotplead  tender  of 
rent  and  cods  ibid, 

A  tender  of  a  bank  note,  not 
good,  unlefs  the  tenderer  offer 
to  get  change  for  it  ibid. 

If  the  money  be  not  paid  into 
court, plaintiff  muft  fign  judg- 
ment ibid. 
Plea  of  tender  299 
Replication  no  tender            ibid. 
If  plaintiff  goes  for  further  da- 
mages, the  replication  ib. 
Terms  and  Returns, 
Why  fo  called                          109 
Formed  from  the  canonical  con- 
ftitutions  of  the  church     ibid. 
When  fettled                         ibid. 
Pay  in  bank                             no 
Of  eloigns                                III 
Michaelmas  term  and  returns  112 

Eafier  mj^ 

Trinity  if,i^^ 

Obfer*uations  on  the  terms  and  ap- 
pearance days  1 1  ^ 
Ob/ervatiQns  on  thcreturn  of 'writs 
'  "4 


Tefie  of  Writs. 

What  writs  muft  \i^\^ fifteen  dayi 
between  the /^^  and  return  P.  1 14 
Capias  muft  have  fifteen  days  ib. 
Attachmentof  privilege,  ditto  ib. 
What  writs  are  excepted  nc 

Tra*verfe,  <ijuhat  51. 
Rules  relating  to  them  52 

When  nece/Firy  ibid. 

There  cannot  be  a  traverfc  upoa 
a  traverfc  itid. 

When  to  be  taken  ibid. 

Tithes^  debt  for  ^z. 
Tranfitory  anions  243,  246 
Trefpafs  22,  23. 
Trialy  Notice  of 
In  county  caufes  ten  days  notice 
of  trial  J27 

In  London  and  Middle/ex,  and  dc 
fendant  lives  \y\th\n  forty  miles 
of  London,  eight  days  notice  ib. 
When  fourteen  days  is  requifite 

If  defendant  arretted  in  town  and 
he  refides  at  Dunkirk  fourteeki 

/ays  ibid. 

If  no  proceedings  for  four  terms, 
a  whole  term's  notice  to  be 
g»ven  328 

UnJefs  delayed  by  injunaion  ib. 

Notice  of  trial  is  ncce/Tary,  tho* 
put  off  to  a  day  certain  by  the 
court  ii,ij^ 

Muft  be  given  to  the  agent  ia 
town  329 

Sunday,  when  reckoned  a  day  ib. 

If  notice  be  given,  and  plaintiff 
does  not  proceed,  he  muft  give 
a  new  notice  ibid. 

Where  plaintiff  concludes  ad  pa^ 
triam,  defendant  bound  to  ac- 
cept notice  of  trial  on  the  back 
of  the  pleading  ibid* 

Where  plaintiff  concludes  ad  pa- 

triam, defendant  obliged  to  ac« 

cept  of  notice  of  executing  in* 

^uiry. 
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'  quiry,  from  the  time  notice  of 
trial  was  given  Page  329 

Notice  of  trial  or  inquiry  given  to 
defendant  not  good,  if  his  at- 
torney is  known  j  aliteir,  if  he 
is  not  known  330 

Notice  of  trial  in  MiddUfex  ibid. 

The  like  for  London  ibid. 

. Jjfizes  ibid. 

Short  notice  in  town,  f^wo  daysib, 

Notwithftanding  there  be  a  per- 
emptory rule  to  try,  yet  notice 
iDuft  be  given  ibid. 

Countermand t^o  days  in  town  pi 

In  the  country,  /x  days       ibid. 

Countermand  of  notice  of  trial  ib. 

After  countermand  it  cannot  be 
continued  ibid. 

Not  good,  if  given  on  a  Sunday  ib, 

Altho*  made  a  remaoei  may  be 
countermanded  ibid. 

It  is  faid  Saturday  for  Monday 
good  ibid. 

Countermand  of  a  void  notice, 
may  operate  as  a  new  notice,  if 
given  in  their  regular  time  ib. 

May  be  given  to  the  country  at- 
torney ibid. 

Continuance  of  notice  of  trial    332 

Cannot  continue  a  fecond  time  in 
thw»  fame  term  333 

Explanation  of  that  rule       ibid. 

Notice  of  continuance  ibid. 

Of  putting  off  the  trial,  and  for 
whatcaufe  334 

Requires  notice,  and  affidavit  of 
thefervice,  and  alfoof  the  ab- 
fencc  of  the  witnefs  before  mo- 
tion *  '^'^• 

To  be  nrade  two  days  before  the 
trial  ,         ibid, 

A  third  pcrfon  if  he  kaowsofthe 
fale  of  the  goods,  may  make 
affidavit  ibid. 

But  if  the  matter  does  not  come 
to  defendant's  knowledge  time 
enough  to  move  two  days  be- 


fore, the  coort  will  grant  the 
rule,  if  application  is  made 
as  foon    as    be    does    know 

^fr'334 

Only  to  be  pot  off  til!  the  next 
term  ibid. 

Affidavits  taken  before  a  vice-con- 
ful  fuffcred  to  be  read         ibid, 

Norice  of  the  motion  13c 

Affidavit  to  put  off  the  trial   /fc/. 

If  it  appears  that  the  witoefs 
went  out  of  town  or  abroad,  or 
beyond  fea,  after  notice,  coort 
will  not  pat  off  the  trial    ibid. 

How  to  draw  up  rule,  ISc,    ibid. 
Cofis  not  proceeding  to  trial. 

Where  cods  to  be  allowed       337 

Prothonotary  may  tax  ibid. 

Cofts  notwiihftanding  a  m  recifi-   < 
atur  ibid. 

No  coils  if  default  not  wilful   ib. 

A  witnefs  not  allowed  ibid. 

No  cods  allowed  on  a  remanctor 
reference  ibid. 

Tales  not  prayed,  cofts  338 

Ifcofts  are  moved  for  cannot  have 
judgment  as  in  the  caie  of  a 
nonfuit  ibid* 

How  to  proceed  to  get  coHs  ibid. 

Affidavit  ibid. 

General  rale  for  thefe  cods   i//V« 

Where  both  parties  may  be  in- 
titled  to  cods  ibid. 

Demand  muft  be  at  time  of  rule 
ferved  ^59 

Rule  iM' 

When  cofts  arc  taxed  how  to  pro- 
ceed to  get  them  paid        Hid, 

Affidavit  of  demand,  Wf.      ihil 

Affidavit  of  ferviccof  rule  tod  al- 
locatur i^id. 

Atuchment  340 

Trial  by  provi/o* 

When  may  be  had  341 

For  what  purpofe  ftatute  ordain- 
ed »*• 
la 
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In  London^  &c.  when  ^age  341 
Record  may  be  made  up  on  one 

dcfaalt  the  next  term  342 

If  once  record  is  carried  down  and 

new  trial  awarded,  then  mud 

be  carried  down  by  provifo  ih^ 
Same  notice  by  provifo  as  p  Iain - 

tifF  gives  ihid. 

Where  both  give  notice,  both  to 

liave  cofts  for  not  proceeding  ih. 

Trial  at  Bar. 

When  appointed  350 

Sp^^\z\  jMry  in  London  at  bar  in 
Middlifix  ibid. 

Granted  in  ejcdment  before  ap- 
pearance, ibid. 

Court  not  bound  by  value     ibid. 

Motion  in  Jlf.  ST.  refufed  to  try 
in  Mil.  ibid. 

Cannot  be  moved  for  until  liTue 
joined  3^1 

Whatou^fatto  be  ftated  in  the 
affidavit  in  ejedment        ibid. 

How  to  obtain  rule  for  trial  at 
bar  ibid.\ 

Though  trial  is  appointed,   yet  I 
plaintiff  may  countermand  352  j 

Rule  relating  to  trials  at  bar    ib. 

Attorney  for  the  plaintiff,  fhall 
before  effoign  day  of  the  term, 
give  notice  to  the  chief  pro- 
thonotary  or  fecondary,  of  the 
day  it  is  appointed        .    ibid. 

And  in  cafe  of  negled,fuch  caafe 
fhall  be  tried  ibid. 

Copies  of  theiffues  to  be  tried  at 
bar,  to  be  delivered  to  tbejudges 
before  the  time  appointed  for 
trial  of  fuch  can {t^  3^3 

The  court  will  grant  a  new  trial 
after  trial  at  bar,  upon  proper 
canfe  ibid.  \ 

Ne^w  Trial    65  | 

Ofantient  dace  ibid.  ! 

When  granted  39^ 


New  trial,  what  Page  395 

Muftbe  moved  for,  before  or  oa 
the  appearance  day  of  the  return 
of  the ba.  Corp. Jurat,  unlefs  the 
foundation  of  the  motiou  is 
fome  new  matter  difcovered 
^»nce  ii,i^^ 

Though  the  ftrength  of  evidence 
was  againft  the  verdidl,  new 
trial  refufed  356 

The  court  will  not  grant  a  new 
trial,  where  fthere  has  been  a 

^  verdia  on  the  honeftfide  ibid. 

Seldpm  granted  in  aftions  'for 
torts  tbid. 

New  trial  granted  after  a  non- 

fuil  ^  J  57 

Granted  on  an  ejeAm^ent      /^V^ 

New  trial  not  granted,  becaufe 
counfel  thought  it  prudent  not 
to  call  evidence  which  they  had 
in  their  briefs  ibid. 

Vcrdi£b  may  be  fet  aflde  for  ex- 
ceffive  damages,  but  not  for. 
fmallnefs  ;  and  where  the  da- 
mages arc  not  unreafonable 
court  will  not  grant  a  new  trial 
ibid. 

Seldom  granted  but  upon  pay- 
ment of  cofts  ibid. 

If  tried  before  another  judge,  he 
fends  his  report  395 

There  may  be  a  cafe  in  torts  to 
grant  new  trial  ibid. 

As  to  variance  of  iffue  ibid. 

Difcovery  of  new  evidence     ibid. 

Where  there  are  two  contrary 
verdifts  ibid. 

How  10  proceed  ibid. 

How  if  verdidl  fet  afide  3^^ 

TrO'Vsr  21 


Between   the  ^rit  and  dectara- 

tiOQ  tgS 

Capias 
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Capias  abfolute,  declaration  qui 
tarn  good  P^g^  203 

Capias  in  his  own  right,  decla- 
ration as  executor,  common 
appearance  202 

jic  itiam  in  cafe,  declaration  in 
debt  not  a  ground  for  an  exo- 
seretur  500 

Venditioni  exponas     4^9 

Venire  facias  364, 

Award  of  321 

Where  there  arc  two  iflues     ibid. 

Of  the  'Vfnire  facias  and  ha,  corp, 

jurat,  364 

^he'Jike  where  one  pleads,  and 

tbe^oiher  lets  judgment  go  by 

default  36; 

When  to  be  telled  and  return  366 

How  if  after  term  ihid. 

How  if  for  the  ailizcs  367 

If  the  (herifF  is  ft  party,  the  *venire 

mufl  beaw^irdedto  the  coroner 

and  he  returns  both  writs  324 

Venire  by  provifo  365 

Venue* 
The  derivation  of  the  word    243 
General  rule  of  law  refpefting 
the  venue  ^  ibid* 

Real  adlions  to  be  laid  in  the  pro- 
per coanty  ibid. 
Perfonal  adlions  not  ibid. 
When  tranfitory  244 
When  the  adlion  is  founded  on 
two  things  in  differcnicounties, 
how  to  be  laid                    ibid. 
If  an   afTduU  happened   abroad, 
may  lay  'venue  m  London    ibid. 
Anions  on  penal  (latutes  mult  be 
laid  in  their  proper  county  245 
Conflrudlion  of  the  ad           ibid. 
So  agaxnfl  officers  or  juftices  ibid. 
Nuifance    and    *!ebt    for    rent, 
agaiofl  the  aiiignee,  are  local  ib. 


When  plaintiff  may  lay  'venmt 
where  he  pleafrs         P^ge  24.5 

Of  changing  the  *venuem  tracii* 
tory  adions  246 

Court  will  not  change  the  'veaat 
to  any  of  the  four  northcra 
counties  previous  to  the  fpnog 
circuit  ibidn 

Tn  what  cafes  court  will  00c 
change  the  ifenue  itid. 

Not  ID  fcand,  mag,  note,  or  bill 
ofexchange  ibid. 

In  tranfitory  adions  court  ought 
to  change  'venue  if  an  impartial 
trial  cannot  be  had  ibid. 

If  the  caufe  of  adion  arifes  ia 
Walesy  and  the  'venue  ifi  Lsn-^ 
don^  it  may  be  changed  into  the 
next  Englijh  county  247 

Cannot  be  changed  into  a  county 

palatine^  but  may  be  to  Chefier 

ibid. 

In  what  cafes  it  may  be  changed 
from  a  county  at  large^  into  a 
city  and  county  ihid. 

If  caufe  of  adion  arifes  in  Btr^ 
nuick  the  venue  fhould  be  in 
Northumberland  2^ 

^r;r»f  cannot  be  changed  on  an 
adion  on  promiffory  note  iiid^ 

An  attorney  has  no  privilege  to 
changethe<i;^«tf^ifin  Middl^ftx^ 
though  he  may  keep  it  there,  if 
plaintiff  ihid. 

If  a  ferjeant  or  attorney  fue  by  ca- 
pias^ the  venue  may  be  cbang. 
cd  f^,v. 

If  an  attorney  is  plaintiff,  iitntet 
cannot  be  changed  ibid. 

[f  changed  to  Lancaper^  how  to 
move  it  2^g 

Within  luhat  time  venue  may  be 
changed  249 

Cannot  move  until  appearance  iS, 

Venue  may  be  changed  before  pica 

ibid. 
May 
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May  be  changed  if  defendant 
come  in  by  exigent    Page  249 

Summons  and  order  no' bar  ihid. 

Ualefs  the  order  be  to  ref eh  gratis, 
and  taking  (hort  notice  of  trial 

iii4i. 

If  plea  be  pat  ID,  the  venue  may 
be  changed  on  withdrawing  the 
plea>  and  pleading  de  novo  250 

May  move  to  change  the  venue 
the  lafl  day  of  term  ihid. 

Hovf  to  move  to  change  the  ven  ue/^ . 

Affidavit  ihid. 

Mallbepofitive^  251 

How  to  move  in  vacation     ibid. 

Formerly  required  to  give  evi- 
dence in  county  wherein  plain- 
ciff*  retained  it,  but  now  bound 
to  give  foroe  or  be  nonfuited  ih. 

Plaintiff  muft  undertake  if  he  re- 
tains  the  venue  to  give  fome 
materia]  evidence  ibid. 

Ad  undertaking  to  give  fome 
material  evidence  where  the<i;^- 
nu£  is  laid,  may  be  fuppofed 
by  proof  of  the  caufe  of  action 
being  in  ajoreign  country  ib. 

If  after  rule  to  change  the  venue, 

theplaintiffundertakes  to  bring 

it  back,  muft  give  evidence  of 

{bmething    material    in  *  that 

252 

Ferdias,JpedaL 

How  to  proceed  on  a  fpecial  ver* 
dia  /  ^  389 

Counfel  to  fubfcribe  the  point  in 
quefHon  ibid. 

Deeds  to  be  found  according  ro 
the  fubftance  ibid. 

Copies  of  fpecial  verdids  and  de- 
jnnrrers  to  be  delivered  to  the 
judges  one  week  before  the 
day  '  390 

Two  by  plaintiiPs  attorney,  and 
two  by  defendaot's  ibid. 


No  argument  till  the  books  be 
delivered  P^g^  390 

Attorney  on  either  iide  may  de* 
Jiver  all  the  books,  and  (hall 
be  reimburfed  or  allowed  it  ia 
cofts  ibid. 

Court  refufe  to  hear  counfel  on 
argument  unlefs  books  are 
paid  for  ibid» 

Special  Cafe* 

How  to  proceed  J91 

What  it  ought  to  ilate  ibid^ 

VerdiS,     See  Poftea  402 
Fievj. 

View  may  be  granted  in  any  ac- 
tion where  neceffary  ^^6 

The  rule  ibtd. 

Afiidayit  357 

in  what  anions  views  are  requi- 
fite  ibid. 

How  to  obtain  a  view  ibid. 

Shewers  may  (hew  marks  to  en-- 
lighten  the  reviewers  358 

Wales. 

No  arrefl  to  be  made  in  Wales^ 

unlefs  the  debt  amounts  to  20^ 

117 

If  it  is  a  Welfi  iflue,  to  be  tried  ia 
the  next  Englijh  county,  how 
to  award  the  venire  324 

Warrant  of  Attorney. 
How  to  be  taken  of  prifoners^29 
No  attorney  Ihall  enter  any  judg- 
ment gotten  from  any  defend* 
ant  being  under  arred,  unlefs 
given  in  the  prefence  of  an  at« 
torney  for  him  ibid. 

Warrant  of  attorney  fha?l  be  read 

ihid. 

If  defendant  an  attorney  himfelf^ 

no  attorney  need  be  prefentf^. 

Prefence  of  attorney  of  K,  B,  fuf- 

ficicnt  430 

If 
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If  a  warrant  of  attorney  be  above 
ayearold^and  under  ten  years, 
a  treafory  rule  fofficieot  to  en- 
ter it  up  jPtff#  430 
'How  if  under  twenty  ibid. 

Leave  given  after  a  year,  to  enter 
judgment  of  affidavit  of  defend- 
ant'!   being  alive  in  Jamaica 

.    £ouT  months  before  iSid. 

PiaintiiF  a  lunatic,  affidavit  of  che 
perfon  who  received  the  in  tcrefl 
npon  bond,  fofncient         ibid. 

Motion  to  enter  up  judgment,  the 
warrant  not  exprcHing  any 
term  45 1 

Defendant  died  before  judgment 
entered,  but  after  the  firil  day 
of  the  term,  held  good      ibid. 

Warrant  to  enterjudgment  at  the 
fuit  of  two,  motion  to  enter  up 
judgment  at  the  fuitof  the  fur- 
vivor  gran  led  ibid. 

Leave  given  au  an  executor,  the 
words  in  the  warrant  extended 
to  heirs,  executor?,  ^V.    ibid. 

Leave  given  in  Michaelmas  term, 
to  enter  on  affidavit  fworn  i8tb 
September  \Zi  Inland  ibid. 

How  to  enter,  if  given  to  z  feme 
foky  who  afterwards  marries*^. 

In  term  how  to  apply  to  enter  it 
up  433 

Warrant  gi^en  to  zfeme/cle,  (lie 
married,  leave  given  xo  enter 
it  up  ats  of  her  and  her  hiifband 

432 
Judgment  figncd   after  defend- 
ant's death,  held  good       ibid^ 
Affidavit  ibid. 

In  vacation  how  433 

Warrants  of  aitorncy  ibid. 

Warrantor  meniorandum,  it  c.ib 


Declaration  and  jodgment  of  ml 
dicit  on  warrant         Pagi  434 

Judgment  by  nil  dicii  ihidm 

The  like  hynou/uminf9rwiatu$ik. 

Affidavit  to  eater  jadgment,  opoa 
bond  and  warrant  of  attorney 

ikd. 

Witntffu. 

How  to  apply  to  examine  wit- 
neiTes  Oft  interrogatories  ia 
term  374 

How  in  vacation  wd% 

How  if  the  caufe  of  adion  ari(ei 
in  India  37 S 

After  rule  made,  the  wttaefles  to 
be  taken  to  the  jndge'^  clerk 
for  exam 2  n  a tion  ibid. 

The  form  of  interrogatories  o& 
behalf  of  the  plaintiff      ibid* 

The  like  for  defendant  376 

I£thewitnefs  does  not  go  titer 
being  examined,  and  before 
trial,  (hall  not  be  read      ibid* 

Affidavit  to  ground  themotiofiii. 
Words  30,  3a 
Writs. 

Obfervations  on  the  i^oufL  ot 
writs  114 

Non  juridical  days  ibid, 

1  ith  No^vimber  is  not  any  retara 
ibid. 

What  writs  are  to  be  returnable 
on  a  day  certain  ihid. 

All  writs  iflued  out  by  originsl, 
to  hvivc fifteen  days  between  tbc 
leftt  and  returm  ihii* 

So  attachments  of  privilege  liii. 

Writs  oi  <ven.fac.  ha.  cerp,  jurat, 

Ji  fa[  or  ca,/a.  need  not  hate 

fjtetn  days  (except  a  ca,fa,  to 

ground  an   txigemt^   or  fl»«ke 

bail  liable)  11$ 
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